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Reading from Foreign
Policy and Democracy & Government

What Roles Do Congress and the
President Play in U.S. Foreign Policy?

What does the Constitution say about
foreign policy? In this free resource,
explore how the powers of Congress
and the president protect and advance
the country’s interests abroad.

On July 10, 1919, President Woodrow
Wilson walked into the Senate chamber
with a document under his arm: the
Treaty of Versailles. That occasion
marked the first time in 130 years that a
president personally delivered a treaty to
the Senate floor.
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POJIb KOHI'PECCA BO
BHEIIHEHA NOJUTUKE CIIIA

COBET 110 MEKAYHAPO/JHBIM
OTHOIIEHMUSAM (CFR) /
OBPA3OBATEJIBHBIE PECYPCbI

Texcmul u3 pazodenos «BHEUIHSSI MOTUTUKA U
«JleMOoKpaTus U IPaBUTEILCTBO»

Kakyio poJss urpaior Konrpecc u npe3uaent
BO BHemHel moiautuke CIIIA?

Ymo 206opum Koncmumyyus o eHeuiHell
nonumuxe? Ha nawem 6ecnnammnom pecypce
6bl Halldeme OemanbHyl0 UH@OpMayur o
mom, Kakue noanomouun umerwom Kouzpecc u
npe3udeHm O 3auWuUmsl U NPOOCUNHCECHUA
UHmMeEPecoe CMPAanbvl 3a pyodexcom.

10 uronst 1919 rona npesuaent Bynpo Bunbcon
Bomiel B 3an 3acemanmii  CeHara, 3akaB
MOJIMBIIIKOW OOBEMHCTHIN JOKyMeHT. 3a 130
JIeT 3TO ObUT MEPBBIN Clydaid, KOTJa MPE3uIeHT
B OYKBaJIbHOM CMBICJIE CJIOBa JIMYHO BHEC
MEXTYHApOJHBIA JOTOBOP Ha PacCMOTPEHHUE
Cenara.


https://education.cfr.org/learn/foreign-policy-0
https://education.cfr.org/learn/foreign-policy-0
https://education.cfr.org/learn/democracy-government-0
https://education.cfr.org/learn/foreign-policy-0
https://education.cfr.org/learn/democracy-government-0

The document reflected Wilson’s vision
for a  peaceful global  order
following World War I, and he had spent
the past six months negotiating its
conditions in France. If approved, it
would have brought the United States
into the League of Nations, a new
intergovernmental organization founded
on the idea that security threats to one
member demanded responses from all
members.

On the Senate floor, Wilson called for
the chamber’s approval: “The stage is
set, the destiny disclosed. It has come
about by no plan of our conceiving, but
by the hand of God. We cannot turn
back. The light streams on the path
ahead, and nowhere else.”

But Wilson’s big dreams for world peace
crashed into harsh realities. Despite his
advocacy, the Senate voted against the
treaty, fearing the potential
entanglements and  obligations  of
membership associated with joining the
League of Nations. Who would the
United States be required to defend and
at what cost?

The humbling episode was far from the
only time Congress has rebuffed a
president’s foreign policy agenda. In
fact, the executive branch, led by the
president, and the legislative branch, led
by Congress, periodically clash, in part
by constitutional design, on issues such
as using military force and signing
international agreements. However, that
relationship has changed over time, and,
since the end of World War II, the
president has frequently had the upper
hand in shaping the country’s foreign

policy.
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Bepcanbckuii JIOTOBOP OoTpaxai
npecrasieHusi Buiabcona 06 ycTpoiicTBe Mupa
nocine  Ilepsou MHPOBOI1 BOWHEI, 3a

00CYX/IEHUEM €ro YCIOBHH NMPE3UAEHT MpPOBEI
nosiroga Bo @panuuu. B cinydyae yrBepxkieHus
noroBopa Coenunensble llITatel cTaHOBHIMCH

YJIEHOM JIurn Hauwuit — HOBOH
MEXIOCyAapCTBEHHOMN OpraHu3allvi,
OCHOBAaHHOM Ha TOCTyJIaTe, 4YTO yrposa

0e30IacHOCTH OAHOI'O M3 €€ YJICHOB Tpe6yeT
OTBETHOH PCaKMu BCEX OCTAJILHBIX.

Boictynas B Cenare, BuibcoH mnpu3sBai
noajepkaTh 1orosop: «CleHa IOArOTOBIICHA,
cynb0a ompeneneHa. JTO MPOU3OLLIO HE IO
HalleMy 3aMbIClly WM IUIaHy, a II0 BOJIE
boxbeli. Mbl HE MOXEM IIOBEpHYThb BCIATH.
Ocsemaercs myTh, BELYIIUN BIEPEN, U HUKAK
HHaye».

Opnnako BBICOKHE MEYTBI BwibcoHa,
paToBaBILEro 3a MUP BO BCEM MHUpE, pa30HIUCh
0 CYpOBYIO JIEWCTBUTENBHOCTHb. HecmoTpst Ha
IpU3bIBbl Npe3ufeHTa, CeHar mporosocoBall
IIpOTHB  JIOrOBOpa,  omacasicb IyT H
00513aTeNIbCTB, CBSI3aHHBIX C BCTYIUICHHEM B
Jlury Hammit. Koro u kako 1eHOU
Coenunennple  LlrtaTel  AOKHBIL  OyAyT
3alyIaTh?

OTOT YHU3WTENBHBIA 5MU30/ OBLI JaleKo He

€AMHCTBEHHbIM ciy4yaeMm, koraa Konrpecc
OTBEPr  BHELIHCIOJUTHYECKYIO  IIPOrpaMMmy
IJIaBbl FTOCYAApCTBa.

WUcnomauTenpHas  BJacTh BO  TJaBe C

MPEe3UJACHTOM U 3aKOHOJATeNbHAs BJIAcTh B
mune Konrpecca He pa3 CTaJKUBAIUCh —
0TYACTH U3-3a mojoxkeHuil KoHnctutynuu — mno
BOIIPOCAM TMPUMEHEHUS BOCHHOM CHJIBI U
3aKJIIOUEHUST MEXIYHAPOJHBIX COTJIANICHUM.
Ho co BpemeHneM 3T OTHOIIECHHS] U3MEHUWIUCH,
M Tocjie OKOHYaHWs BToOpoil MUpPOBOI BOMHBI
MPE3UJIEHT YacTO MMEET MPEUMYIIECTBO B
(GhopMUPOBaHUY BHEIIHEH MMOJUTUKH CTPAHBI.


https://world101.cfr.org/historical-context/world-war/why-did-world-war-i-happen
https://world101.cfr.org/historical-context/world-war/why-did-world-war-i-happen

In this resource, we’ll explore what the
Constitution says about making foreign
policy and how foreign policymaking is
actually carried out today.

What does the Constitution say about
foreign policy?

Although the U.S. Constitution is
arguably the country’s most important
document, it’s not particularly long. In
fact, the original text clocks in at only
4,543 words—approximately the length
of a twenty-page essay, double spaced.

As a result, the Constitution doesn’t
provide instructions for how to handle
every conceivable foreign policy
situation. Instead, it sets general
guidelines and splits foreign policy—
making responsibilities between the
executive and legislative branches. Some
of those responsibilities are clearly and
explicitly stated, while others are
implied and have been interpreted
differently over the years.

B »sTom Marcpruaji€ ™Mbl pPaCcCMOTPpUM, YTO
TOBOPHT KOHCTI/ITYI_[I/IH O BHEIIHEH IOJHUTHK
KakK 9Ta IMMOJIMTHKA OCYHICCTBIIACTCSA CCTrOAHAA.

Yro rosoputr KoHcTUTyuMsi 0 BHemHe#
NoJuTHKE?

Koncturynmuas CHIA  saBisieTcsi  OCHOBHBIM
3aKOHOM CTpaHbl, HO HE CaMbIM HPOCTPAHHBIM.
B neit Bcero numb 4543 ciioBa — 3T0 IPUMEPHO

NIBaIaTh  CTPAHMI] TEKCTa C  JIBOMHBIM
WHTEPBAJIOM.
[ToaTomy Konctutynuus HE COJICPXKUT

MHCTPYKLUUHA O TOM, Kak JEHCTBOBAaTbh BO BCEX
BO3MO>KHBIX BHEIIHETIOJUTHYECKUX CUTYaLMSIX.
BmecTto ToOro ona ycraHaBiauBaeT —oOmue
OPUHLUIBL U JEIMT  OO0S3aHHOCTH IO
BBIpAaOOTKE  BHEUIHEW  NOJUTUKH  MEXIY
UCIIOJIHUTEJIBHON U 3aKOHOJATEJIbHOM BETBAMU
Biactu. Hekoropele u3 3TUX 00sS3aHHOCTEH
IIPOIHCAHBI YETKO U OJHO3HAYHO, APYTUE JIHILIb
MIOAPAa3yMEBAIOTCSI M B  pPa3Hble IMEPHUOLBI
TOJIKOBAJIUCH T10-PA3HOMY.

Constitution Gives Congress Certain Foreign Policy Powers

Koncturyuusi naer Konrpeccy psii mnoJiHoMo4uii B 00,1aCTH BHEITHEH MOJTUTHKHA

b we

Funding the federal government
duHaHCHPOBaTh (enepanbHOe
MPaBUTEIHCTBO

£

Declaring war
OOBSABIATH BOHHY

 f—
— >

Regulating foreign commerce
PerynpoBaTh BHELHIOI TOPTOBIIIO

i

00O 0o

(=

Approving nominations of
cabinet officers, ambassadors,
and senior military officers

OnoOpsATh WM OTKJIOHSTH KaHAUAATYPHI
Ha JIOJDKHOCTH 4JICHOB KaOUHeTa,
II0CJIOB U BBICIIMX BOCHHBIX YHHOB
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Approving treaties

YTBep)K}IaTB JOTOBOPLI
C UHOCTPAHHBIMHU JI€P)KaBaMU

k_'_J

Raising and
supporting armies

Co3maBaThb U cozlepkKaTh ApMUU
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POWERS OF CONGRESS

The Constitution gives Congress several
enumerated, or expressly granted,
powers:

It can appropriate federal
funding. Every year, Congress
reviews and approves the federal
budget, making decisions on
which defense and diplomatic
programs—among others—to
fund or cut.

o [t has the exclusive power to declare
war. Congress has exercised this
power eleven times, the last of
which was during World War IL
The Constitution also empowers
Congress to authorize military force
without having to declare war, as it
did—among other times—in
Afghanistan and Iraq in the early
2000s. Additionally, Congress has
used this clause to legislate how the
president executes military action.
For example, in 1973, it passed the
War Powers Resolution, which
requires the president to notify
Congress within forty-eight hours of
military action.

o [t can regulate foreign
commerce, which includes the
power to impose

tariffs and economic sanctions. In
1808, Congress used this power to
abolish the slave trade.

It has the power to ‘raise and
support Armies.” Congress has
interpreted this clause to include the
power to create, eliminate, and
restructure agencies in the executive
branch, such as the CIA and the
Department of Homeland Security.

Table of contents % BepayTbcs K OriaBieHU0

HOJHOMOYHUA KOHI'PECCA

Koncturynuss nagenser Konrpecc psaom
MePEUYHCIICHHBIX, 1781071 psIMO
MpeaOoCTaBIsACMBIX, TTOJTHOMOYHH:

Konepecc svioensiem peoepanvroe
¢unancuposanue. Kaxnapiit ron Konrpecc
paccmarpuBaet u yTBEpKIaeT
benepanbHbIT OTOIKET, TIPUHAMAS
pelieHuss O TOM, Kakue OOOpPOHHBIC |
BHEIIHETIOJIUTUYECKUE  TPOTPaMMBI  —
Cpeau MHOTUX JAPYTHX — (HHAHCHPOBATH
WA COKPAIIaTh.

Konepecc obradaem uckniovumenvHvimu
NOTHOMOYUAMU N0  O0BAGNEHUIO  GOUHYL.
Konrpecc mnonp3oBancs stuM npaBoM 11
pa3, nocnenHuid pa3 — B Inepuoxn Bropoii
MupoBoil BoiHBI. KoHcTHTyIMA Takxke
HaJemsieT Konrpecc paBoOM
CaHKIMOHUPOBATH TIPHUMCHCHHE BOCHHOM
cuibl 0e3 OOBSABIACHUS BOWHBI, KaK 3TO
ObUI0O  cHenmaHo, B YacTHOCTH, B
Ad¢ranucrane u Hpake B Hagame 2000-x.
Kpome Toro, Konrpecc wucmonb3oBan 3Ty
KOHCTUTYLIHOHHYIO HOPMY, YTOOBI
3aKOHOJATEJIFHO YPEryJUpOBaTh MOPSIOK
BEJICHUS NPE3UJACHTOM BOCHHBIX JECUCTBUIA.
Hampumep, B 1973 romy OH mpuHsAN
Pe3onmonio 0 BOEHHBIX IOJHOMOYHSX,
TpeOYIOLIYI0, YTOOBI PE3UACHT YBEIOMIISI
Konrpecc o Hauyane BOEHHBIX JACHCTBHUI B
TedeHHe 48 4acos.

Konepecc moorcem pezynuposams enewinoo
mopeoeao,  4TO  BKJIIOYaeT B ce0s
MOJTHOMOYMS 10 BBEACHHIO TapudoB u
JKoHomuueckux cankuuid. B 1808 romy
Konrpecc wucnonb3oBal 3TH MOJIHOMOYHUS
IUIsi OTMEHBI Pa0OTOPTOBIIH.

On  umeem  npaso  «co3oagame U
cooepoicamv apmuuy. KOHrpecc TOJIKOBaI
3TOT IMYHKT KaK MOJHOMOYUS MO CO3JaHHUIO,
JUKBUAALUMH M PECTPYKTYpH3ALUU TaKUX
OpraHoB HCHOJIHUTEJILHOW BJIaCTH, Kak [[PY
5 MunuctepcTBO BHYTpPEHHEN
0C30IMacCHOCTH.


https://world101.cfr.org/foreign-policy/tools-foreign-policy/what-trade-policy
https://world101.cfr.org/foreign-policy/tools-foreign-policy/what-trade-policy
https://world101.cfr.org/foreign-policy/tools-foreign-policy/what-are-economic-sanctions
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https://world101.cfr.org/foreign-policy/tools-foreign-policy/what-are-economic-sanctions

e The Senate can approve the
nominations of cabinet members,
ambassadors, and senior military
officials. Although the president
nominates the officials in charge of
executing U.S. foreign policy—such
as the heads of the State
Department, the Department of
Defense, the military services, and
ambassadors—Congress can reject
or approve those nominations.

e The Senate can provide advice on
and consent for treaties. The
president can negotiate treaties with
foreign governments; however, the
Senate has the exclusive power to
approve them. During the approval
process, the Senate can also attach
conditions or reservations to the
treaty.

Cenam Mooicem ymeepacoamn
KaHouoamypwi YIeHO8 Kabunema
MUHUCMPOSB, NOCI08 U GbICUUUX BOCHHBIX
YUHOBHUKOB.  XOmMsi  OQONNCHOCTIHLIX Y,
OMBEMCMBEHHVIX 3A NpOBeOeHUe GHeulHell
noaumuku CIIA (enas T'ocydapcmeennozo
denapmamenma u Munucmepcmea
000pOHbL, biCUlee 8OeHHOe KOMAHOO8aHue,
nocnos) Hasuavaem npesudenm, Kowuepecc
Modcem OMKIOHUMb UTU YMEEepOUms mu
KaHouoamypwi

Cenam modcem 0agams cogemyl U coznacue
Ha 3aKknouenue 002080pos. llpesuaeHt
MOJKET BECTH IEPEroBOPHl O 3aKIIOYCHUU
JIOTOBOPOB c MHOCTPAaHHBIMHU
MpaBUTEILCTBaMH, oqHaK0 CeHaTr oOiajgaer
HCKIIIOYUTCIBHBIMU ITOJIHOMOYUAMU IIO HX
YTBEpXKICHUIO. B mporecce yTBep»KaeHUs
CeHaT TaxKe MOXKET BKJIIOYHTH B JIOTOBOP
CBOM YCJIOBHSI MJIM OTOBOPKH.

Constitution Gives President Certain Foreign Policy Powers

KoncTuTyuusi 1aet npe3ueHTy psiJi MOJTHOMOYHI B 00,1aCTH BHEIIHEH MOJTUTHKH

By
090

Nominating cabinet officers,
ambassadors, and senior military
officers

=)

o

(5 5
il

Lr_)

Negotiating treaties

H_)

Commanding the military

BEITh rIaBHOKOMaHIYIOMIAM

BLIZ[BI/IFB,TL KaHauaaTypbl 4YICHOB
KaGI/IHeTa, ITIOCJIOB M BBICIIHX
BOCHHBIX YHHOB
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POWERS OF THE PRESIDENT

The Constitution gives the president
several enumerated powers in foreign
policy as well:

e They can nominate cabinet
officers, ambassadors, and
senior military
officers. Presidents have

interpreted this responsibility to
include the power to recognize
foreign governments and conduct
diplomacy with other countries.

o They can negotiate
treaties. Presidents have used
this clause to assume the role of
head negotiator in all manner of
diplomatic matters.

o They serve as commanders in
chief. Presidents have used this
authority to deploy the country’s
armed forces and collect foreign
intelligence.

What does the balance of power
between the president and Congress
look like in practice?

Although the Constitution assigns
certain enumerated powers to the
president and Congress, many of those
powers overlap and conflict.

As a result, a tug-of-war periodically
ensues over the country’s foreign policy
agenda.

That tension has been a defining feature

of U.S. foreign policy since the
country’s founding.
For  instance, President George

Washington and Congress clashed in
1793 over whether to take sides in a
conflict between Britain and France.
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HOJHOMOYUA NPESUJAEHTA

Konctutynust Hagenser MNpe3suacHTa psaoM
MEPEYMCIICHHBIX  (TIPSIMO  TIPEIOCTABIISEMBIX )
HOJHOMOYHUH M BO BHEIIHEN MOJIUTUKE:

o [lpe3udenm modcem HA3HAYAMb UTIEHOG
KabuHema MUHUCMPOS, NOCNI08 U blCULLUL
KOMAHOHbIIL COCMAB BOOPYICEHHBIX CU.
IIpe3suneHTbl  HMHTEPHIPETHPOBAIU  ITY
0053aHHOCTb KaK IpaBO IPHU3HABATh
MHOCTpPaHHbIE IIPABUTEILCTBA U BECTHU
JUILUIOMATHYECKUE OTHOLIEHUS C IPYTUMU

CTpaHaMHu.
e On Mmoocem eecmu nepe2osopvl O
3akmoyeHuu  002060poe.  llpe3sunieHTsl

UCTOJIb30BAIM 3TOT IIyHKT, YTOOBI B3STh
Ha ce0sl pojb IVIAaBHOIO INEPErOBOPIIMKA

oo BCEM BHCIIHCIIOJIUTUYCCKHM
BOIIpOCaM.

. On  sensemcs ZJZGSHOKOMClHayiOu/;MM.
Hpe?;I/IHeHTI)I HCIIOJIB3YIOT 9THU
NOJHOMOYHUS IS pa3BepTHIBAHHSA
BOOPYKEHHBIX CHUJI CTpaHbl M cOopa
pa3BeIaHHbIX.

Kak BbIrasauT 0ajaHc BJIACTH MEXKIY
npe3ugeHTom u Konrpeccom Ha npakruke?

Xor Koncturynus 3aKpeIUIIeT 3a
npesugeHToM u  KoHrpeccom omnpeneneHHble
NEPCUHUCIICHHBIC IMOJITHOMOYHMA, MHOTHC M3 HHUX
MEPECeKAIOTCsl U KOHMIUKTYIOT MeXay coOoil.
B pe3synprare mnepuoaMuecKu IIPOUCXOIMT
«IIEPETATUBAHUE  KaHATa» 0  IOBOLY
BHEIITHETIOJIMTHYECKOM ITOBECTKH AHA CTpaHbI.

DTa HampsHKEHHOCTb OCTAeTCd OOHOM U3
OMPENEAIONNX YepT BHENIHEH MOJMUTUKHU
CIIIA ¢ MOMEHTa OCHOBaHHUSlI CTpPAHBIL.

Hamnpuwmep, B 1793 roxy mpesunent Jxopmx
Bamuurron u  Konrpecc — xapauHaibHO
pa3olUINCh BO MHEHMSIX [0 TOBOJY TOTO,
BCTYNaTh JU B KOHQIMKT MeXAy AHIIHEH u
dpaHuuei.



Let’s explore what the division of
foreign policy responsibilities looks like
today.

Military operations

Although presidents have command over
the military, they must notify Congress
within forty-eight hours of sending
troops abroad according to the War
Powers Resolution. If Congress fails to
authorize the military action, presidents
are required to withdraw troops within
sixty days, with a possible one-time
extension to ninety days. Congress
passed the War Powers Resolution to
ensure that presidents can act effectively
in a military context by deploying troops
quickly, though not without Congress’s
eventual approval. However, past
presidents have violated the War Powers
Resolution without facing action from
Congress. For example, President
Barack Obama ignored the War Powers
Resolution when intervening in Libya in
2011, arguing that the U.S. involvement
fell short of full-blown hostilities, thus
not requiring invoking the act.

International agreements

According to the Constitution, the
Senate can approve, reject, or sit on (not
take action on) treaties. However, in
recent  decades, presidents  have
circumvented the Senate and
struck bilateral and multilateral agreeme
nts with other countries on their own
authority.  Although that process
provides presidents greater latitude to
join  international  treaties,  such
agreements are not binding
commitments under U.S. law, and future
presidents can easily reverse them.
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JlaBatite
pasJeieHue
00s3aHHOCTEN CEeroIHs.

IIOCMOTpPHM, KakK BBITJIAAUT

BHCHIHCIIOJIUTHYCCKUX

BoeHHBIe onepalnuu

XOTs TPE3UJICHT UMEET MPABO PACHOPSKATHCS
BOOPYKEHHBIMU CHJIaMU, B COOTBETCTBUH C
Pe3omronmeii 0 BOCHHBIX ITOJJHOMOYHSX OH
nojbkeH yBenoMuTb Konrpecc B TeueHue 48
yacoB 00 OTMpaBKe BOMCK 3a rpanuily. Ecmu
Konrpecc  He  CaHKIIMOHMpPYET  BOCHHBIE
NCHCTBUS, MPE3UCHT 00sI13aH BHIBECTH BOHCKA B
Teuenue 60 IHEH, ¢ BO3MOXKHBIM OJHOKPATHBIM
npojuienueM 1o 90 aueil. Konrpecc mnpusii
Pe3omonuio 0 BOEHHBIX IMOJHOMOYHAX, YTOOBI
rapaHTHPOBATh TMPE3UICHTY BO3MOXHOCTh B
BOCHHOM CUTyalluu JAeicTBOBaTh 3 (HEKTUBHO U
OBICTPO Ppa3BEPHYTh BOWCKAa, XOTS W HE 0Oe3
onoopennss Konrpecca. OmHako MNpe3waeHTHI
y>K€ HECKOJIBKO pa3 HapyILIaiu 3Ty PE30TIOLHIO,

HE  CTaJKUBAasChb C  MPOTUBOJACHCTBUEM
Konrpecca. Hampumep, mnpesugeHt bapak
Obama MIPOUTHOPHUPOBAI ee npu

BMemarenscTBe B gena Jlupuu B 2011 romy,
yrBepkaast, uro ywyactue CHIA He OblIO
MOJTHOMACIITAOHBIMHA BOSHHBIMH JICHCTBHUSIMH H
[I03TOMY HE TpeOOBajJO NPUMEHEHUsI 3TOro
aKTa.

MexayHapoAHbIe coraanieHus

Cormacio  Koncrurynmuu  CeHar  MOXeT
0J1I00pATP W OTKJIOHATH JOTOBOpBHI (MJIM HE
MPUHUMATh 10 HUM penieHui). OpHako B
MOCIICAHNUE JECATHIICTUS TPE3UICHTHI 00XOISAT

Cenar n 3aKJII04YarT JABYCTOPOHHHUC n
MHOT'OCTOPOHHHWEC  COINIAIICHUA C APYruMU

CTpaHaMH Ha OCHOBaHUHU CBOEH COOCTBEHHOM
BJIACTU. XOTS ATOT MPOIECC MPEAOCTABISAET
npe3uieHTaM OOoJIbIITYI0 CBOOOAY NEHCTBUM AJis

MIPUCOECTUHEHUS K MEXIYHAPOAHBIM
JOTOBOPAaM, TaKHWE COTJIALICHUSA HE SBIIAIOTCA
00513aTEIbHBIMU o aMEPUKAHCKOMY

3dKOHOAATCIbCTBY, U 6y,I[YH_II/I€ MMPC3UACHTBI
CMOT'YT JICTKO UX OTMCHMUTL.
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Immigration

Congress can pass legislation setting the
United States’ immigration policies.

The president’s job is to execute those
laws; however, they can also advance
their own agenda in certain ways.

For instance, in 2011 Congress failed to
pass Obama’s DREAM Act, which
would have permanently
protected immigrants who arrived in the
United States as children. In response,
Obama issued an executive action that
deferred  deportation  for  those
individuals. However, Obama’s action
was ultimately litigated and ruled
unconstitutional.

Intelligence

The president nominates the heads of all
intelligence agencies such as the FBI and
the CIA and approves all covert action
or classified foreign missions. However,
committees within the House and Senate
oversee those intelligence agencies, and
Congress has the power to set their
budgets.

Trade

Congress approves every significant
trade deal between the United States and
foreign countries. However, Congress
has, at times, delegated certain trade
powers to the president. For example,
since 1974, it has enacted various time-

limited legislation that grant the
president the power to negotiate trade
deals before they are put to a

congressional vote.
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HNmvmMurpanus

Konrpecc  Moxer  mpuHMMaTh  3aKOHBI,
OTIpEACTSAIONNEe MUMMHUIPALIMOHHYIO TOJUTUKY
CIHIA. 3amaua mnpe3uaeHTa — HUCIOJHATH 3TH
3aKOHBI, OJHAaKO B HEKOTOPBIX CIy4asX OH
MOXET BBIABUTaTh W CBOK COOCTBEHHYIO
noBectky nHA. Hampumep, B 2011 roamy
Konrpecc He mpuHSI  TpeACTaBICHHBIN
MPE3UICHTOM Obamoit 3aKOHOIPOEKT,
n3BeCcTHBIM mox HasBanueM DREAM Act,
KOTOPBIN JIOJIKEH OBLI 00ecIeuynTh
MTOCTOSIHHYO 3aIIUTy MMMUTPAHTaM,
npuoOsBIuM B CIIIA B perckom Bo3pacre. B
OTBET O6ama u3zan pacnopspKeHue
HCIIOIHUTENLHON BJIACTH, OTCPOYHB
nenopranuio 3Tux Jojaed. OJHako B UTOTe
NEHUCTBUS Tpe3uacHTa OBLIM PACCMOTPEHBI B
CyJle U IPU3HAHBl HEKOHCTUTYIITUOHHBIMH.

Pa3Benka

[Ipe3unent HazHayJaeT riiaB BCEX
pa3BelbIBATENbHBIX Ar€HTCTB, TakuX Kak ®BbP u
[IPY, n yrBep:KmaeT Bce TalHbIC ONEPALMU U
CCKPETHBIC MMCCHM 3a pyoe:koM. B To ke
BpeMs koMuteThl [lanmatel mpeacraButenel u
Cenara OCYHICCTBJISIOT HAA30p 3a JTUMHU
pa3BelIbIBATCIIbHBIMU Aar€HTCTBAMU, W IPABO
YCTaHABIIMBATh WX OIOJDKETHl MPUHAIICKHT
Konrpeccy.

ToprosJs

Kourpecc omo0OpsieT Bce 3HauMMBbIE TOPrOBBIC
cnenku wmexny CIHIA u  uHOCTpaHHBIMU
rocyJapcTBaMu, HO UHOT/IA JIEJIETUPYET T€ WU
UHBIE TOPrOBbIE IIOJHOMOYMS IPE3UJEHTY.
Hanpumep, naunnas ¢ 1974 roma, Konrpecc
NPUHSUT LEIbId Pl HOPM C OrpPaHUYEHHBIM
CPOKOM  JICMCTBUS, [JABaBIIUX IPE3UICHTY
[IpaBO BECTH IEPEroBOpPbl IO TOPrOBBIM
CAeTKaM eIle JO0 TOro, Kak OHU OyayT
nocTaBJieHbl Ha ronocoBanue B Konrpecce.
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Foreign aid

Executive branch agencies—such as the
State  Department, Department of
Defense, and U.S. Agency for
International Development (USAID)—
distribute  foreign aid.  However,
Congress determines how much funding

each agency receives through its
approval of the federal budget. In the
past, Congress has also intervened

directly in the provision of aid—for
instance, by passing legislation that
withholds aid from governments with
poor human rights records.

Is the balance
balanced?

of power actually

Since the end of World War I,
presidents have exercised enormous
latitude in using military force, forging
and breaking international agreements,
and conducting diplomacy. Although the
president and Congress split foreign
policy responsibilities, most scholars
agree that the balance of power today
skews decisively toward the president
for five principal reasons.

Constitutional authority

This authority specifically refers to the
powers given to Congress and the
president in the Constitution and as a
result of its interpretation through time,
practice, and Supreme Court rulings.
The president’s responsibilities include
leading diplomatic efforts and serving as
commander in chief.

Statutory authority

This authority refers to the powers
assigned to a government official or
agency through legislation passed by
Congress. In many instances, Congress
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HNHocTpanHas mnoMounL

Ee pacnpenenstoT opraHbl HMCIOJIHUTEIbHOU
BJIACTH, Takue  Kak [ ocygapCTBEHHBII
JernapTaMeHT, MUWHHCTEPCTBO OOOpPOHBI U
Arenrcteo  CIHIA 1mo  MexayHapogHOMY
pazsututo  (USAID), omnako  Kourpecc
onpenensieT o0beM (pUHAHCUPOBAHUSA KaXKIOTO
BEJIOMCTBA TIPU YTBEPKIACHUH (eaepaTbHOTO
oromkera. B mpommom  KoHrpece  Takke
HaIpsIMYIO BMECILIHMBAJICS B npoiiecc
MPEAOCTaBICHUS]  TOMOIIM —  HamlpuMep,
MpUHUMAs 3aKOHBI, KOTOpPbHIE OTKa3bIBAIOT B
ITOMOIIA MPaBUTEIHCTBAM c IUIOXOH
pemnyTarueii B 00J1acTi IpaB 4eJIoBEKa.

JICHCTBUTEIHLHO JTM HMEETCsl OaJTaHC CHUT?

C wMomeHTa oOKOHYaHMUs Bropoil MupoBoit
BOMHBI TPE3UJEHTHl IOJB3YKOTCS OIPOMHOM
cB000/10M JEMCTBUI NIpU NPUMEHEHUH BOCHHOMN
CHJIBI, 3aKJIFOYEHUN U paspbiBe
MEXKIYHAPOAHBIX COIVIAIUEHUA U  BEICHUHU
auruiomatud. Xors npesungeHT U Konrpece
AensIT o0s3aHHOCTH B 00JAacTH  BHEIIHEH
MOJIUTUKH, OOJIBIIMHCTBO YUYEHBIX CXOIATCS BO
MHEHUH, YTO OaJlaHC CHJI CErOAHS PEIIUTEIbHO
CKJIOHSETCS B CTOPOHY npe3ujeHTa. Ha to ectb
IITh OCHOBHBIX IIPUYHH.

KoHCTHTYIIHOHHBIE ITOJTHOMOYHS

910 IIOJIHOMOYHH, IIPEIOCTABIICHHBIE
Konrpeccy u npesuaenty KoHcrtutynuen u ee
TOJIKOBAHUSAMH, KOTOPBIE SBIIIOTCS IPOLYKTOM
palboThl, NMPaKTUKH M peuieHnid BepxoBHOTO
cyaa. B o0s3aHHOCTM mOpe3UaeHTa BXOAMT
PYKOBOICTBO BHEUIHEMOJIUTUYECKOMN
JESTENbHOCTbIO W BBINOJIHEHHE  (YHKIMH
IVIABHOKOMaHAYIOILIETO.

Ilo1HOMOYMSI, YCTAHOBJIEHHbIE 3AKOHOM

OTH MOJHOMOYUS NAIOTCA TOCYAapCTBEHHOMY
Clly)KallleMy WM OpraHy Ha OCHOBaHUU
3akoHOB, NpuHATHIX Konrpeccom. Bo mHormx
ciydasx KoHrpecc nenerupoBan noJHOMOYHS B



has delegated foreign policy powers to
the executive branch in an effort to
empower presidents to act effectively.

Presidents often interpret those delegated
powers in ways Congress did not
originally intend. For example, Congress
passed the 2001 Authorization for Use of
Military Force (AUMF), which gave the
president sweeping power to pursue the
perpetrators of the 9/11 terrorist attacks
and their supporters.

More than two decades later, the AUMF
is still being used to justify military
action in Iraq and Syria against the self-
proclaimed Islamic State, a terrorist

group that didn’t even exist at the time
of the 9/11 attacks.

Veto power

Although this power is rarely exercised
over foreign policy issues, presidents can
veto any legislation passed by Congress.
Congress can override a presidential
veto with the support of two-thirds of
their members, but it has only done so in
less than 5 percent of all vetoes. The
daunting odds of overriding a
presidential veto can deter Congress
from trying to legislate foreign policy in
the first place.

Presidential initiative

In the past, presidents have
taken unilateral actions without consent
or approval from Congress under the
assumption that Congress would be
unable to organize a response due to
partisan splits or other reasons. In many
instances, those unilateral actions have
been executive orders—presidential
declarations that carry the force of the
law but do not require congressional
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00J1acTH BHEIIHEH MOJUTUKHU HCIIOJIHUTEIbHON
BJIACTH, YTOObI 1aTh pe3uIeHTaM
BO3MOXKHOCTh  JielicTBOBaTh  3(dexTuBHO.
ITpe3uneHTs 4acTo Jar0T 3TUM
JeNeTUPOBAaHHBIM MIOJTHOMOYHSIM CBOE
TOJIKOBaHHE, M3HAYAJIHO HE 3aJI0KEHHOE
Konrpeccom. Tak, nanpumep, B 2001 romy
Konrpecc npunsn Paspenienue Ha npyuMeHeHHe

BOEHHOH CUJIBI (AUME), KOTOpOE
IIPEIOCTABHIIO MIPE3HUICHTY IITUPOKHE
ITIOJTHOMOYHS 10 IpECIIeI0BaHUIO

UCIOJIHUTENIEH TEPPOPUCTUUYECKUX aTak 11
CeHTSIOpST W WX CTOPOHHHKOB. boiee aByx

necatunetun  cnycrs  AUMF  Bce  emwe
WCIIONB3YEeTCS IS ONpaBIaHUsi BOEHHBIX
nevcteuii B HMpake wu Cupum npoTuB
CaMOIIPOBO3TIIAIIIEHHOTO «cnamckoro
rocy1apcTBa» - TEPPOPUCTUUCCKON

TPYIIIUPOBKH, KOTOPOH Jake HE CYIIECTBOBAIIO
Ha MOMEHT TepakToB 11 centsaops 2001 rona.

IIpaBo BeTO

XoTa 93TO npaBo pPCAKO IIPUMCHACTCA B
BOIIpocax BHEIIIHEH IMMOJIMTUKH, TMPE3UACHTBI
MOTYT HAJOXWUTh BCETO Ha JII000I 3aKOH,

npuHATeil  Konrpeccom. Konrpecc moxer
IIPEOJOIETh  IPE3UACHTCKOE  BETO  JIByMs
TPETSIMH TOJIOCOB CBOMX YJIEHOB, HO JTO

NpouCxXoguT MCHEC UYEM B 5 IMponcHTax
CJIy4acs. Huzkue HIaHCBI mpeoaojicTb
MPE3NJACHTCKOC BETO YACPKHUBAOT KOHI‘peCC oT
IOIIBITOK IMOAYMHUTH BHCHIHIOIO IIOJIMTUKY
SaKOHOHaTeHBHOﬁ BCTBH BJIaCTU.

IIpe3naeHTCcKAS MHUIMATHBA

B npomom mpe3suaeHTsl  peANPUHUMAIN
OJIHOCTOPOHHHUE ACHCTBUS 0€3 corjlacus WIIu
onobpennsi Konrpecca, mosarasi, 4To OH HeE
CMOET OpraHM30BATh OTBETHYIO PEAKIUIO U3-
3a MAPTUMHBIX PA3ZHOMVIACMM WJIM 1O HWHBIM

npuyMHaM. Bo  MHOTHX  cioy4asx  JTH
OJIHOCTOPOHHUE JEHCTBUS ObLTH
UCIIOJIHUTEIbHBIMU pUKa3aMu -

PACIIOPSKCHUSAMU MTPE3UACHTA, KOTOPLIC UMCIOT
CHJIy 3aKOHa, HO HC Tpe6y1-0T O,Z[O6peHI/I$[

10
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approval. Using executive orders in
foreign policy has its limitations. For
one, subsequent administrations can
easily undo a predecessor’s executive
order. In fact, in the first hundred days of
President Joe Biden’s tenure, he reversed
almost 30 percent of his predecessor’s
executive orders.

Judicial intervention

When Congress and the president
disagree over power and purview, the
third branch of government—the
judiciary—can arbitrate. However, the
Supreme Court has shown reluctance at
times to make such rulings. For example,
the Supreme Court declined to hear a
case in 1979 regarding former President
Jimmy Carter’s right to end a mutual
defense treaty with Taiwan without
congressional approval. As a result of
the court’s silence, Carter could continue
his policy.

WHAT IS THE FUTURE OF U.S.
FOREIGN POLICY?

Although foreign policy—making power
favors the president today, Congress is
far from impotent. It can shape public
opinion on foreign affairs by holding
public hearings and investigations as it

did during the Vietnam War and
the Iran-Contra Affair. Additionally,
congressional  consensus is  often

required to prompt substantial action on
an issue. For example, the United States
rejoined the Paris climate accords in
2021 through an executive order, but in
order to meet any of the agreement’s
goals, Congress must pass legislation
implementing major  environmental
policies, which has proven difficult,
though some, such as the $500 billion
dollar Inflation Reduction Act, have
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Konrpecca. Opnnako IIPUMEHEHUE
UCIIOJIHUTENBHBIX ~ MPUKA30B BO  BHEIIHEH
MOJINTHKE UMeeT cBou ipenensl. [Ipexae Bcero,
MOCIEAYIONUE aIMUHUCTPAIMU MOTYT JIETKO
OTMEHHUTh YyKa3 TMpeaiiecTBeHHUKa. Tak, 3a
nepBeie 100 pgHel mnpeObIBaHHS HaA TMOCTY
npesunenta xo baitnen ormenun noutu 30%
WCIOJIHUTENBHBIX NpHKa3oB Jlonanbna Tpamma.

CvaedHoe BMEIIATEJILCTBO

Korna Konrpecc u mpe3ueHT pacxonarcs BO
MHEHHSX OTHOCHTEIBHO IOJIHOMOYMN H cdep
BIIUSIHUS, DPELICHHE MOXKET BBIHECTH TPEThs
BETBb Biactu — cyaebnas. Ho wuHorna
BepxoBHBII cya JEMOHCTPUPYET HEXKEIaHue
BBIHOCUTH Takue perieHus. Hanpumep, B 1979
roJy OH OTKa3ajcsl PaccCMOTPETh JENI0 O MpaBe
oeBIiero  mpesugeHta Jxkummu  Kaprepa
pacTOpruyTh JOrOBOp O B3aUMHOW 0OOpOHE ¢
TaitBanem 0e3 omoOpenuss Konrpecca. B
pe3ynbrate MonuaHus cynga Kaprep cmor
MIPOIOJDKUTH CBOIO MOJIUTHKY.

KAKOBO BYJAYIIEE BHEIIHEN
HOJIMTUKH CIIIA?

XoTsi cerogHd 4Yama BECOB B  BOIPOCAX
BHEIIHEH TMOJUTUKU CKIOHSETCS B TOJb3Y
npesuaeHTa, KoHrpecc najieko He OecCHIIEH.
OH wMoxeT QopmMupoBaTh OOIIECTBEHHOE
MHEHHE T10 BHEIIHETIOJUTUYECKUM TIpobieMam,
MIPOBOAS myOJIMYHbIe CITyIIaHUS u
pacclieZloBaHus, Kak 3TO OBUIO BO BPEMsI BOMHBI
Bo Brername u pena «Mpan-xkonrpacy. Kpome
TOTO, JUIsl IPUHSATHUS cephe3HbIXx Mep Konrpeccy
gacto Tpebyercs KoHceHcyc. Hampumep, B
2021 roay CoenuHeHHbIE [ITaTel
MPUCOSANHUINCH K [[apikCKOMy COTIallieHuo
[0 KJIMMATy Ha OCHOBAaHWUU HUCIOJHHUTEIHBHOTO
yKasza, HO AJIs peajbHOro JOCTH)KCHUS Ienen
cornamenuss KoHrpecc J0mKeH  TPHUHSATH
3aKOHO/ATEIbCTBO 1o OCHOBHBIM
HaIpaBJIECHUSAM SKOJIOTMUECKOU IMOJTUTHKU, YTO
0Ka3aJ0Ch HEMPOCTO, XOTsI HEKOTOPbIE 3aKOHBI,
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passed.

Congress can also pass legislation to
curtail a president’s powers or reprimand
them for overstepping their authority.
However, in recent decades, partisan
division has frequently prevented
Congress from reaching consensus on

many issues—including foreign
policy—making it difficult to pass
legislation.

Congress’s influence over foreign policy
is greatest when presidents require its
action, such as with issues of trade,
budget appropriations, and domestic
legislation.  Conversely, Congress’s
influence is weakest when the president
is widely regarded as empowered to act
unilaterally, such as when negotiating
and deploying military forces. Congress
also struggles when its authority is
disputed—as with initiating major
interventions—in part because it can
only succeed by overcoming a
presidential veto.

Congress and the president play distinct
and important roles in setting and
executing U.S. foreign policy. Although
the president holds the lion’s share of the
power today, history has shown that the
relationship between those two branches
of government is constantly evolving.
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W Cpeld HHUX 3aKOH O CHWKEHUU UHOIAINUH
npeaycMmarpuBaromuii  Boiaenenne 500 mupn
noymapoB, Obutd TpuHATHL. KoHrpecc mosker
TaK)K€ MPUHUMATh 3aKOHOJATEIbHBIC AaKTHI,
9TOOBl OTPAaHUYHTH ITOJTHOMOYHS MPE3UICHTA,
WJIM BBIHECTU €My IOPHUIIAHHUE 32 MPEBBILICHUE
MTOJTHOMOYHH. [IpaBna, B MOCJIETHUE
JEeCATUIICTUSI TApTUHHBIC PA3HOTJIACHS HEPEIKO
Memann KoHrpeccy I0OCTHYBL cOIIacHs 1O
MHOTHM BOIIPOCaM, B TOM YHUCJI€ U 110 BHEITHEH
MOJIUTHKE, YTO 3aTPYIHSIIO IPUHATHE 3aKOHOB.
Binusaue Konrpecca Ha BHELIHIOK MOJUTUKY
CUJIbHEE BCEro TaM, IJie MPE3UACHTY TPeOyIoTCs
ero JEWCTBUS — B BOIpOCax TOPrOBIIH,
OIO/DKETHBIX ~ ACCUTHOBAaHWH, BHYTPEHHETO
3aKOHOJATEIbCTBA, U cJlabee Bcero, Korma
MPE3UACHT, TI0 00IIEeMy MHCHHIO, HIMEET IIPaBO
JIEWCTBOBATh B OJIHOCTOPOHHEM TIOpPSIAKE —
HarpuMep, TMPU BEICHUU TEPETOBOPOB HIIU
OTIPABKE BOOPYKEHHBIX CUJI B JIpyTU€ CTPAHBI.
Konrpecc Takxke WCHBITBIBAET CIIOXHOCTH,
KOTJla €ro IOJIHOMOYHUSI OCIapuBarOTCs, Kak,
HarpuMep, NpH HHUIUUPOBAHUU KPYIHBIX
WHTEPBEHIINM, OTYaCTU IOTOMY, 4YTO OH
MOXET JOOHUThCS ycIexa, JUIIb MPeoa0JIeB
MPE3UAECHTCKOE BETO.

Konrpecc u mnpe3uieHT uUrpamT pa3Hyl U
BOKHYIO poab B OnpeAeIeHUN u
ocyulecTBieHun BHemHed noautukun CIIA. U
XOTS CEroJHs NbBHHAS NOJA BJIACTH B JaHHOH
chepe MNPUHAMICKHUT MPE3UAEHTY, HUCTOPUS
MOKa3bIBAET, YTO OTHOLICHUS MEXAY 3THUMHU
JBYMs1 BETBSIMU BJIACTU NOCTOSIHHO MEHSIOTCSI.
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THE SENATE FOREIGN
RELATIONS COMMITTEE

JURISDICTION:
The  Senate  Foreign  Relations
Committee is the committee in the

Senate devoted to the consideration of
issues involving the role of the United
States in the world.

The most important legislative topics
that fall under the jurisdiction of the
Congressional Committees on foreign
affairs are the many foreign aid
programs providing economic
assistance to poor and developing
countries, as well as military equipment
and training for U.S. allies around the
world.

Table of contents X BepryThes k OraaBiacHUIO

KOMHUTET CEHATA CHIA 1O
MEKIYHAPO/IHBIM
OTHOIIEHUSAM

IOPUCIUKLIMSI:

Komurer Cenara CIIA 1o MeXIyHapOAHBIM
OTHOLIEHUSIM — 3T0 KomuTeT CeHara, KOTOpBII
3aHUMaeTCs paccMOTpEeHHEM BOIIPOCOB,
cBsa3aHHbIX ¢ ponbto CoenuHeHHbix IlltaToB B
MUDE.

Cpenu BaXHEWIIMX BOIIPOCOB,
nox ropucaukuuo  Komureros

nojanaaa- UMxX
Konrpecca mo

MCKAYHApPOJIHBIM OTHOIICHMUSM, MOXXHO
BBIICJIUTh 3HAYUTCIBHOC KOJUYCCTBO MCKAYHA-
POAHBIX nporpamMmm nmomMouiu, KOTOPBIC
OKa3bIBAIOT 9KOHOMHUYCCKYIO MMOAACPIKKY

OeIHBIM M DPa3BUBAIOIIMMCS CTpaHaM, a TaKxke
BOOPYXKEHHE M  BOCHHYI IIOATOTOBKY IS
coro3zHukoB CIIIA no Bcemy mupy.
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The administration of U.S. foreign
policy has traditionally been viewed as
being within the power of the executive
branch with Congress performing an
advisory role.

However, the Committees * specific
foreign policy powers include the
power to declare war, regulate

commerce and U.S. sales of nuclear
materials, as well as regulate U.S.
foreign territory and marine law. Both
committees also  oversee  policy
regarding international institutions such
as the United Nations.

Often, issues arise in other nations
that the United States has no legal
authority over but which Congress
deems to be important. When such
events occur, the Committees can
express their  opinions  through
resolutions. They are thus a means for
Congress members to have a public
record of their views on foreign
policy. Furthermore, members

may use the Committees as
forums to express their opinions
on Presidential Actions (this

includes the activities of the Secretary
of State and his/her staff).

The following specific
responsibilities are within the scope
of the House and Senate committees
on International and  Foreign
Relations:

(1) General relations of the United
States with foreign nations:

With the President, the Congress shapes
U.S. relations with foreign countries
and influences foreign policy through
its war, commerce, and general powers
(covered in greater detail below).

Table of contents % BepayTbcs K OriaBieHU0

TpaauuoHHO CUHTAETCH, YTO  ympaBJeHHE
BHemHerd monutukord CIHIA - xkoMmmeTreHIUS
WCIIOJIHUTEIbHOM  BJIACTH, B TO BpeMs  Kak

KOHFpeCC BBITIOJIHACT KOHCYJIIBTATUBHYHKO POJIb.

Opnako omnpexneneHHble mnpeporatuBbl  Komwre-
TOB B c(epe BHEHNIHEH TOJIUTUKHA BKIIOYAIOT B
cels IIOJIHOMOYHS 00bsIBIICHHE BOIHBI,
peryiupoBaHusl TOPrOBIM M MPOJAXH SIAEPHBIX
matepuanos CIHA, a Takxke perylupoBaHus
tepputopuiit CHIA u Mopckoro mpasa. O06a
KOMUTETa TaKXe KOHTPOJIUPYIOT IOJIUTHKY B
OTHOIIEHUH  MEXAYHapOIHBIX OpraHu3alui,
takux kak OOH.
WNHorna B 1OpyrMx  CTpaHax  BO3HMKAIOT
npoOiieMbl, B OTHoweHuu Koropbix CoennHe-
HHple [llTarel He MMEOT IOPUCIUKLIMH, HO
koropele Konrpecc cuurtaer BaxHbiMH . Korna
OHM TNOABIAIOTCA, KoMHTETBI MOryT BBIpaXKaTh
CBOE OTHOILIEHUE uepe3 pe3ojouuu . Takum
oOpazom, 1 wieHoB KoHrpecca OHHM ciyxar
CpPEACTBOM  MYOJMYHON  JEKJIapaluil  CBOUX
B3IVIAJIOB Ha OIpe/ielIeHHble NMpOoOJIeMbl BHELIHEH
noauTukyu .  bomee  Toro, - uWjgeHBl  MOTYT
UCIOJIb30BaTh KOMHTETHl B KadecTBe (OpymoB
JUISL BBIPQXXEHHUS CBOET0 OTHOLIEHUS K JAEUCTBUSAM
npe3uieHTa (YTO BKJIOYAeT B ce0s JAeATeNIbHOCTb
TOCCEeKpeTaps ¥ ero/ee amrmapara).

B cdepy kommereHmmm kKomuteToB [lamatbr
npenacrasurenet u CeHara Mo MEXIyHapOJIHBIM U
BHEIIHUM  OTHOLIEHUSIM  BXOJAT  CIEAYIOLIME
00513aHHOCTH:

(1) O6mme orHomeHusi CoenuHeHHbIX I[llTaToB
C MHOCTPAHHBIMHM IOCYIapCTBAMMU:

Bmecre ¢ mpesmmentom Konrpecc ¢dopmupyet
OTHOILIEHUSA CIIA c WHOCTPaHHBIMU
rocygapcTBaMd M OCYIIECTBJISICT BIMSHUE Ha
BHEIIHIOK TOJUTHKY 4Yepe3 CBOM IOJHOMOYHS B
chepe BOCHHBIX JICWCTBUW, TOPTOBIM M OONIUX
BOIIPOCOB  (IMOAPOOHEE pacCMaTPHUBAIOTCS HUKE).
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Beyond  specific legislation, the
Committees make use of
resolutions to express

Congressional opinion, such as the
support or opposition to presidential
policies or even to attempt to initiate a

policy.

(2) Establishment of boundary lines
between the U.S. and foreign nations:

The Committees have jurisdiction over
border disputes and maintenance of
boundary lines between the U.S. and
neighboring countries. The
committees special oversight
functions with respect to
customs administration and
international  fishing agreements.

have

(3) Foreign loans:

The "power of the purse" has given
Congress the power to directly affect
U.S. foreign and defense policies,
and  jurisdiction over legislation
authorizing foreign aid programs is a
potent weapon.Such bills set overall
policy guidelines and spending limits
for foreign aid programs providing
countries with  economic  and/or
military assistance.

In addition, the Committee can cut
off or place restrictions on aid to
specific countries.

(4) International conferences and
congresses and United Nations
organizations:

Both committees have jurisdiction over

policy toward such international
organizations as the International
Monetary Fund, the World Bank,

and they contribute to the shaping of the

Table of contents % BepayTbcs K OriaBieHU0

Bne KOHKPCETHBIX 3aKOHOAAaTCIbHBIX aKTOB
KOMUTCTBI HCIIOJB3YIOT PE30JIIOLIMUHU KaK CpCACTBa
BbIpa3uTb OTHOIICHHUC KOHI‘pGCC&, HaIllpuMcep, I10
MMOoAACPIKKE Ui OIIMIO3HUIINH ITOJIMTHUKE
Ope3uaAcHTa, WM HOaKC IIOIBbITKH HWHHUIOHHUPOBATH
COOTBCTCTBYIOIIHEC 3aKOHOAATCIIbHBIC aKThI.

(2) YcraHoBiieHne JIMHUN  TPaHUIBI
CHLIA u vHOCTPAHHBIMU FOCYIaPCTBAMMU:

MEXTY

KoMuTeTsl UMEIOT HOPUCIUKINIO 0 pPa3pelIeHUI0
CIIOPOB u 00ecneveHuIo pasrpaHu4eHus
teppuropuii CIIHA u cocennux crtpan . KomuteTs
UMEIOT ocoOble HaJ30pHBIE byHKIIH
OTHOCHUTEJIBHO  TaMOXEHHOTO  yOpaBJ€HUs U
MEXTyHAPOJHBIX COTJIAIIEHUN O PHIOHOM JOBIIE.

(3) BHemiHee kpeauToBaHue:

"IIpaBo  komenbka" mnpenoctasiser Konrpeccy
BO3MOXXHOCTh ~ HEIMOCPEJCTBEHHO  BJIMITH  Ha
BHEIIHIOID M o0opoHHyto mnonutuky CIIA, a
IOPUCIUKIMS B OTHOILIEHUM 3aKOHO/ATENIbCTBA,
KOTOpPOE YTBEP)KIAET IPOrpaMMbl  MEXKIyHapo-
JHOW TIOMOIIM, SIBJSETCA JIOCTATOYHO MOIIHBIM
opyxueM . Takue 3aKOHOIPOEKTbl ONPEAEISIOT
o0muye TOJIUTUYECKHE OpPUEHTHPHI M JIUMHTHI
pacxoioB ISl MPOTrpaMM HMHOCTPAHHOM MOMOIIM, B
paMKax  KOTOPBIX IpyTruM rocyJapcTBam
NpPEAOCTaBISIETCS HKOHOMUYECKass M BOEHHas

noanepxkka. B JomonHeHWe, KOMHUTET MOKET
NpEeKpaTUTh  WJIM  BBECTH  OrPaHWYECHUS  Ha
IoMoub OMpECACIICHHBIM CTPAaHAM.

(4) MexayHapoaHbie KOHGpepeHIIUU "

KOHIpecchl, a Tak:ke yupexaenuss OOH:

O0a xoMuTETa UMEIOT HaA30pHYKO HOPUCIHUKIHIO B

OTHOIIEHUH TIOJUTUKA B OTHOLIEHWH TaKHUX
MEXTyHAPOIHBIX OpraHu3aIui, KakK
MexnyHaponHslii  BamtoTHBIA  (ona, BcemupHbiit

0aHK, 1 OHU BHOCAT CBOW BKJaJX B (hOPMHpOBaHUE
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role of the United States as a member of
these groups and as participant in
related international initiatives.

5) Intervention abroad and

declarations of war:

The war power of the
limits Presidential power
undeclared war. The War Powers
Resolution of 1973 requires the
termination of a troop commitment
within sixty days after the President
submitted his initial report to Congress
(required under the Resolution  within
48 hours of troop deployment),
unless Congress declared war or
specifically authorized continuation of
the commitment. Such war related bills
fall within the purview of the
Committee, as do questions regarding
neutrality issues.

Congress
to wage

(6) Measures to foster commercial
intercourse with  foreign nations
and to safeguard American
business interests abroad:

The  Senate  Foreign  Relations
Committee has played an active role
regarding economic relations ~ with

foreign  nations through legislative
proposals, resolutions and other
initiatives. An example was
encouragement of the Bush
Administration’s  negotiations ~ with

Japan over such issues as U.S.-Japan
semiconductor trade and U.S. efforts to
press Japan to liberalize the workings of
its domestic economy.

Table of contents % BepayTbcs K OriaBieHU0

poiu Coenunennbix lllTatoB kak uineHa 3TUX
TPyII, a TaKKe YYAaCTHHUKA COOTBETCTBYIOLIUX
MEXIYHAPOJAHBIX HHUILIUATUB.

&) BHaemnee
00bsIBJIEHHE BOWHBI:

BMeLIaATEJIbCTBO Hu

[TonHomoumnss KoHrpecca Ha BeleHHUE BOWHBI
OTPAaHMYMBAIOT I[IOJHOMOYMS MPE3UJECHTAa BECTH

BOilHy =~ 0e3  oObsBieHus.  Pesomouus o
IOJTHOMOYMSX Ha BEJICHWE BOWHBI, H3JaHHAs B
1973 romy, TpeboBama BBIBECTH BOWCKAa B

TeueHre 60 mIeCTUAECATH JHEW IOCie TOro, Kak
MPE3UACHT NPEAOCTaBUI CBOM NEPBOHAYAIBHBIN
oruer Konrpeccy (coriacHo pe3ONIOIHH, B
TedeHue 48 YacoB IOC/E€ pa3BEepThIBAHUS BOMCK),
eciu Konrpecc He o00bBsSBWI BOMHY WIH HeE

CaHKI[MOHMPOBAJ  IPOJOJDKEHHE  y4acTHUsl B
0oeBbIX  geicTBUsIX. Takue  3aKOHONPOEKTHI,
CBA3aHHbIE C  BOMHOH, TOXE  BXOAAT B
koMmriereHnu  Komurera, Tak ke, Kak U

BOITPOCHI, KaCaromnueCsa HeﬁTpaﬂHTeTa.

(6) Mepbl mno pa3sBUTHIO TOProBbIX CBs3eil
¢ MHOCTPAHHBIMU rocyiapcTBamMmu "
3allUTe MHTEPECOB AaMEPUKAHCKOro Ou3Heca
3arpaHulei:

Komurer Cenara
OTHOIIECHUSM HTIPaeT
YKOHOMHUYECKHIX

o MEXIyHApOIHBIM
aKTUBHYIO pOJb B cdepe
B3aMMOOTHOILICHUI c
WHOCTPAaHHBIMU  TOCYJapCcTBaMH C  TOMOIIBIO
BHECCHHBIX  3aKOHOINPOEKTOB, PE3OIIOUMNA U
OpyruxX MHUIMATUB . B KauecTBe mpuMepa MOXKHO
MIPUBECTHU MOJIEPKKY MIEPEroBOPOB
aamuHucTpanuu byma ¢ SnoHuel mo Takum
BOIIPOCAM, KaK AaMEPHUKAHO-SIMOHCKAas TOPTOBIIS
nonynpoBogHuKaMu 1 onbITok CLIA moBnusits Ha
Snonuto c 1EJbI0 nudepanu3aun ee
BHYTpPEHHEH S5KOHOMUKHU .
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7 Measures relating to
international economic policy:

The Committee has jurisdiction over
such important issues as the North
American Free Trade Agreement
(NAFTA), the General Agreement on
Tariffs and Trade (GATT), and the
extension of Most Favored Nation
status to foreign trading partners with
the U.S.

3 Export controls,
including nonproliferation of
nuclear technology and nuclear
hardware:

The  Committee  has jurisdiction
over the sensitive issue of arms
control, including proposals
involving  tighter  controls on
exports of potentially dangerous
technology, especially those related to
nuclear, biological, and chemical
weapon systems.

(9) International commodity
agreements  (other than those
involving sugar), including all

agreements for cooperation in the
export of nuclear technology and
nuclear hardware:

The  Senate  Foreign  Relations
committee has power in the area of
international trade relations, including
the transfer of arms. This is similar to
the power possessed by the House
Committee on International
Relations. An example is the power to
provide for the establishment of an
international  arms suppliers regime to
limit the transfer of arms to nations in
the Middle East (H.R. 2315). Issues

such as subsidies, economic sanctions,
and commodity transfers also fall
under the Committee's jurisdiction.

Table of contents % BepayTbcs K OriaBieHU0

(7) Mepbl, cBsi3aHHbIE C
MEKITYHAPOTHON IKOHOMUYECKOH MOJTUTUKOM:

Komuter umeer HOPUCAMKIMIO 10 TaKHMM BaKHBIM
BompocaMm, Kak CeBepoaMepHKaHCKOE corjalie-
Hue o cBoboanor Toproie (HA®DTA), I'ene-
palibHOE COTJIAlleHHue Mo TapudaM U TOProBie
(FATT) wu mnpemoctaBieHue craTyca HanOOIb-

niero  OJIaronpusSTCTBOBAHUS WHOCTPaHHBIM
ToproBbiM naptaepam CIHIA.

(8) DxcnoptHbIH KOHTPOJIb, B TOM
yHcjle HepacnpocTpaHeHHe si/IEPHBIX

TEXHOJIOTHIT H SAACPHOI0 BOOPYKCHUSA

B xommerenmuro Komurera BXOAUT  OCTpPBIN
BOIIPOC KOHTPOJIA HAJl BOOPYXEHHEM, B TOM
YUCJI€ TPEIJIOKEHUs], CBSI3aHHBIE C YCHJIEHUEM
KOHTPOJII 3a SKCHOPTOM TMOTEHIHUAIBHO OIMACHBIX
TEXHOJOTMM, B YaCTHOCTH TE€X, YTO KacaloTcCs
SICPHBIX, OMOJOTUYECKUX M XUMHUYECKHUX CHCTEM
BOOPY>KCHHUSI .

(9) MexnayHapoaHbie TOBapHbIe COIJIAIEHUSA
(kpoMme clel0K, KOTOpble KAaCalwTCs caxapa),
B  TOM yucie BCe coryialmeHust 0
cOTpyAHHYecTBe B chepe HKCHOpPTa  sIEPHBIX
TEXHOJIOTUH M A/IEPHOTO BOOPY:KEHHS:

Komurer Cenara M0 MEXIYyHapOIHBIM
OTHOIICHUAM HUMCECT ITOJITHOMOYUA B
chepe  MEXKIYyHApPOIHBIX TOPIOBBIX OTHOIICHUH,
B TOM 4YHUCJIC IIOCTAaBKY BOOPYKCHHUA . Takumn
Ke  TOJHOMOYMSMH HageneH W Komwurer 1o
MCKAYHAPOAHBIM OTHOIICHUAM ITanatel
npeCTaBUTENCeH . B kauectBe npuMepa
MOXHO IMPUBCCTHU NOJIHOMOYMUA 110 CO3AAaHHIO
MEXYHAPOJIHOTO PEXUMA MIOCTaBIIUKOB
BOOPYIKCHUA AJId OTpaHUYCHHA IIOCTaBOK
OPYXKHSI B cTpaHbl bimxHero Boctoka
(3akonomnpoekt Ilamater mpeacraButeneit  2315).
Bonpoc  cyOcuamii, 5KOHOMHUUECKUX CAHKIMA U
nepeavan TOBApOB TaKKe TMOANANAIOT TIOA
ropucaukio Komurera .
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(10) Restrictions on committee
activities:

The Senate Committee possesses
sole authority over nominations
and treaty ratification. It is,
however, limited by the traditional
delegation of foreign policy

administration to the executive branch.

SUBCOMMITTEES:

—  African Affairs
—  East Asian and Pacific Affairs

—  European Affairs

International Economic  Policy,
Export and Trade Promotion

— International Operations

— Near Eastern and South Asian
Affairs

- Western Hemisphere, Peace Corps,
Narcotics and Terrorism

COMMITTEE BACKGROUND

The Senate  Foreign  Relations
Committee was established in 1816
as one of the original eleven
standing committees.

Given that  the Constitution
allocated responsibility ~ of  treaty
approval and confirmations of

nominations to the Senate, this
committee has a history of being in
the midst of controversy
surrounding foreign policy.

Table of contents % BepayTbcs K OriaBieHU0

(10) Orpannyenmne aesiTeJJbHOCTH KOMUTETA:

Hanneiii Komuter CeHara HMEET €IMHOJIHMYHBIC
MOJITHOMOYHS TI0 YTBEPXKJICHUIO KaHIUAATYp Ha

ompesieNieHHble TOCYJAapCTBEHHBIE JOJKHOCTH H
paTudUKany J0TOBOpOB. TemM He MeHee, OHHU
OTPAaHWYEHBl  TPAAUIMOHHBIM  JIEJIETHPOBAHUEM
MOJTHOMOYHMI 1O  BOMpPOcCaM  MEXAyHapOAHOM
MOJINTUKYU B UCIIOJIHUTEIIbHYIO BJIACTh.

INOAKOMMUTETDI:

- Ilo Bompocam Adpuku

— Ilo Bompocam Boctounoii Asuum u Tuxoro
OKeaHa

— Ilo Bonmpocam EBporbl

— Ilo BompocaM MeXIyHapOAHOM
HSKOHOMHUYECKOH MOJIUTUKH, DIKCIOpTa U
CTUMYJIUPOBAHUS TOPTOBIU

— Ilo Bompocam MexAyHapOAHBIX ONEpaLUN

— Ilo Bompocam bmnmxnero Boctoka u HOxHoi
Azun

- Ilo Bompocam  3amagHoro  mosymiapus,
Koprryca mupa, HApKOTHKOB U TEppOpHU3MA

HCTOPUA KOMUTETA

Komuter CeHara 10 MEXIyHApOIHBIM
OTHOWICHHsIM ObUT co3maH B 1816 roay kak oauH
W3  OJMHHAQIIATH  IIOCTOSHHBIX  KOMMTETOB.
[Tockonbky Koncrurynus nana Cenaty
TTOJTHOMOYMS YTBEPKIATh KaHJIUJaTOB Ha
MPaBUTEILCTBEHHbBIC JOJDKHOCTH n
paTuduIUpoBaTh JOTOBOPBI, OTOT KOMHTET B
TEUYCHHE CBOEH HUCTOPUU HEOTHOKPATHO
OKa3bIBAJICA B IIEHTPE MPOTUBOPEUYUN BHEIIHEH
TTOJINTHKH .
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At the end of the nineteenth
century, U.S. territorial expansion had
led to its greater role in foreign
affairs, followed by a period of
isolationism in the early twentieth
century.

Following the emergence of the
U.S. as a world power at the end of
World War II, the Reorganization Act
of 1946 sought to give the Foreign
Relations Committee a clear role in
the postwar era.

The committee’s jurisdiction was
expanded to include  growing
international issues: nuclear weapons
and disarmament, trade,
international energy and investment,
security agreements, international
organization, foreign aid, and world
environment.

The expansion of powers exercised
by the Executive Branch during the
second half of the twentieth century
affected the Senate Committee.

Vietnam, the undeclared war posed
a direct  challenge to the
Constitution’s  allocation  of the

distribution of powers.

Congress responded with the War
Powers Resolution, the  essential
purpose of which was to remind
the president that only Congress
held the power to officially declare
war. However, in general, there was a
decline in Congress’ role in making
foreign policy during the 1980s as
foreign policy decisions shifted to the

Executive  Branch. Foreign aid
programs also suffered a
period of unpopularity during this
decade. With  the change in
attitude towards the congressional
role in  foreign  policy, the
Committees in both chambers of
Congress were affected. Nonetheless,
these committees remained
responsible for oversight of

Presidential policy and for monitoring
events worldwide.
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B konue 19 Beka TeppuTOpHanbHAs HKCIAHCHUS
CIIIA mpuBena K YCWIEHHMIO UX BIMSHUSA Ha
MEXIyHapOJHbIE JieNna, mociie yero B Havane 20
BE€Ka  paclpoCTpaHEHHE  IOJIydyusIa IOJIUTHKA
mzossinnonusma . Ilocne npespamenuss CILIA B
MHUpPOBYIO JiepKaBy B KOHIE Btopoil MupoBou
BOIHBI, 3akoH o0 peopranuzauuu 1946 roga
CTaBWJI  LIEJbI0  ONPEICNIUTh  YETKYI0  pOJib
Komurera mo MexayHapoOHBIM OTHOILEHUSM B
MOCJIEBOCHHBIA NIEPUO.

Opucaukums Komurera Hayaja
pacrpoCTpaHAThCS Ha aKTyaJbHbIE
MEXIYHApOJHbIE BOMIPOCHL: SIEPHOE OpYXKHE U
pa3zopyKeHHue, TOPTOBJIA, MEeXIyHapoaHas
SHEpPreTMKa W  WHBECTUIMH, JIOTOBOPHI IO
BOIIpOCaM 0€30I1aCHOCTH, MEXIYHapOIHbIE
OpraHu3aluy, MEXAyHapoJIHas TOMOLIb U
OKpY’Karolas cpesa.

Pacmmpenue  mosHOMOYME,  MNPEIOCTaBICHHBIX
WCIIOJHUTEILHON  BJIaCTH BO  BpeMsl  BTOpOH
MMOJIOBMHBLI JBAJLIATOI0 BeKa, IOBIMAJIM M Ha
Komurer CeHara o MEXIyHApOAHBIM
OTHOIIICHUSM . HeoObsaBnennas BOIHA BO
Boername Opocuia npsiMoi BbI30B
KOHCTUTYLIHOHHOMY pacrpeeieHuIo
ITOJTHOMOYMH .

Konrpecc  orBetmsi  Ha 3710 Pesomonmein o

BOCHHBIX TOJHOMOYHSX, TJIABHOH ILIEJIbI0 KOTOPOM
OBLJI0O  HAMOMHUTH  MPE3HJCHTY, YTO TOJBKO
Konrpecc umeer mnpaBo o(UIMATEHO OOBSBIATH

BoMHy . Opnako, B 1emnoM, B 1980-x romax
HaOMomamoch  CcHwkeHue ponu  KoHrpecca B
dbopMHpOBaHUH BHEIIIHEN MOJINTHKH,

MOCKOJIBKY pEIIeHHs B JTOH cdepe mnepenuid B
PYKH HCHOJHHUTEIHHOM BIIACTH.

IIporpaMmel OKa3aHus BHELIHEW IMOANEPIKKH TOXKE
NEPEKUIN IIEPUOJ  YyIaJKa B TEYEHHE OTOr0
JIECSATUIICTHS .

N3menenne otHomenuss k ponu Kourpecca Bo
BHEIIHEW TOJUTUKE HEraTUBHO TOBJIMUSJIO Ha

KomMuTeThl B oOeux mamatax Kourpecca.
Hecmotrpss Ha 93T0, mnpoduibHbIE KOMHUTETHI
POIODKATII OCYIIECTBIIATh HA/I30p 3a

nonuTukoi [IpesnneHTa 1 MOHUTOPUHT COOBITHIA B
MUpE.
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In 1992, the jurisdiction of the
Senate committee was again revised.
This time, it was stipulated that
the concerns of the committee
included: foreign economic,
military, technical and
humanitarian assistance; international
aspects of nuclear energy; national
security; oceans  and international
environmental and scientific affairs
as they relate to foreign policy; and
international law as related to foreign
policy.

CURRENT TOPICS OF
LEGISLATION:

% Iraq Stabilization and
Reconstruction: International
Contributions and Resources

¢ The Future of U.S. Economic
Relations in The Western
Hemisphere

¢ North Korea & Indonesia Fighting
Aids in Uganda

s The Department of  State's
Office of Children's Issues:
Responding to International
Parental Abduction

% U. S. Energy Security: Latin

America and West Africa

% U.S. Energy Security: Russia and
the Caspian An Enlarged NATO:
Mending  Fences & Moving
Forward on Iraq

#¢  Trafficking in Women and
Children in East Asia and Beyond

¢ Global Energy Security Issues

Table of contents % BepayTbcs K OriaBieHU0

B 1992 rony ropucaukuus Komutera Cenara mno
MEXyHapOAHbBIM OTHOILLIECHUAM BHOBb
npereprnesnia  HM3MeHeHHs. B 3ToT pas  ObuIO
OIpeieNIeH0, YTO B cepy KOMIETEHIMH TaHHOro
KOMUTETA BXOJIAT: BHEUIHSSA SKOHOMUKA;
BOCHHAs, TEXHUYECKas M T'yMaHMTapHas IOMOLIb;
MEX/IyHApOJIHbIE AaCHEKThl SIIEPHOM DSHEPreTHKY;

HanmMOHaJIbHasi 6630HaCHOCTB; OKCaHBbI nu
MCKAYHAPOAHBIC SKOJIOTHYCCKUEC n HAay4HBIC
BOIIPpOCBI € TOYKHM 3pCHUSA HUX OTHOIICHUA K

BHEIIHEH TMIOJIUTHKE; a TaKkKe MEXIyHapOIHOe
MpaBo — B TOM, YTO KacaeTcs BHEIIHEH MOJUTHKE.

HACYIIHAS TEMATHKA
3AKOHOJATEJBLHON JEATEJBHOCTHU
KOMMTETA:

s CrabwmmzanMss ©  peKOHCTpykims Mpaka:
Bximang  mexayHapomHoro — cooliiectBa U
pecypcsl

* Dbynymee amMepukaHCKHX SKOHOMHYECKHUX
OTHOILIEHUH B 3aI1aJHOM IOJIyILIapUU

¢ IOxnas Kopes u MHWumonesm boppba co
CIIMlom B Yranae

% VYmpasnenue Tl'ocynapcrBennoro
JenapraMeHra 1o Jenam JieTen:
pearupoBaHue Ha IMOXMILEHHUE JETel OJHUM U3
poauTenen

% DueprobesonacHoctp  CIIIA: JlatnHckas

Awmepuka u 3anaanas Adpuka

¢ DHepro0e301acHOCTh CIIA: Poccus
n Kacnuiickoe mope Pacmmpenune HATO:
HaJa)XuBaHWE OTHOLIeHUM u Oyaymiee Mpaka

* Toproms  >KeHIIMHAMH W  JeTbMH B
Boctounoit A3uu u 3a ee npeaenamMmu

«* Bomnpocsl

MUPOBOM
0e30IacHOCTH

SHGPFGTHHGCKOﬁ
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H E MMITTEE
FOREIGN AFFAIRS

JURISDICTION

Full Committee.

The full Committee will be
responsible  for  oversight and
legislation relating  to:

Foreign assistance (including
development assistance,
millennium challenge corporation,

the  millennium challenge account,
hiv/aids in foreign countries, security

assistance, and public law 480
programs abroad);
National security developments

affecting foreign policy;

Strategic planning and agreements;

war powers, treaties, executive
agreements, and the deployment and
use of united states armed forces;

Peacekeeping, peace enforcement,
and enforcement of united nations
or other international sanctions;

Arms control and disarmament issues;

The international development
finance corporation, the united states
agency for international development;

Activities and  policies of the
state, commerce, and defense
departments  and other  agencies
related to the arms export control act
and the foreign assistance act,
including export and licensing

Table of contents % BepayTbcs K OriaBieHU0

KOMUTET ITAJIATDBI

IPEJICTABUTEJEN CHIA 11O
HHOCTPAHHBIM

AEJIAM

IOPUCAUKIIUSA
KoMuTeT II0JHOIO cOoCTaBa.

KomuteT mojiHOro coctaBa HeceT OTBETCTBEHHOCTH
3da HAZI30P MW 3aKOHOJATCJIbLCTBO B o0acTu:

[Homomu MHOCTPaHHBIM rocyaapcTBaM
(BKIIOYask TMOMOLIbL B PAa3BUTHH, KOPIIOPALUIO
«BBI30BBI TBICSYEIICTUS, «cYer HOBOTO
TBICSAYEIIETUSY, O6opp0y ¢  Buu/cimg B
3apyOeKHBIX CTpaHax, IOMOIIb B
obecrieyeHNM  0E30IACHOCTH, a TaKXKe 3apy-

OCKHBIE TMPOrpaMMbl B paMKax ITyOJUYHOTO

3akoHa 480);

Mep B cdepe HaMOHAIEHOW OE30MACHOCTH,
BIMSIONIMX HAa BHEIIHIOK MOJIUTUKY;

CTpaTeFI/I‘leCKOI‘O IUIaHUPOBAHUS U COI‘J'I@.H.IGHHFI;

BOCHHBIX TTOJTHOMOYHH, JIOrOBOPOB,
HACHOJIHUTEIBHBIX COIJIALICHHH, a TaKxKe
pa3BepThIBAaHMS W MPUMEHEHHS BOOPY>KECHHBIX
CHJI CIIa;

MupoTBopYecTBa, IPUHYKACHUS K  MHPY H
oOecrieueHust COONMIONEHUS CAHKIMK OOH WM
JPYTUX MEXITYHAPOIHBIX CaHKIUH;

BompocoB koHTposis  Haag  BOOPYKEHUAMH U
pa3opyXKeHus;
MexnyHapoaHoi (UHAHCOBOH KOpITOpaIun

pa3BUTHS, areHTCTBa CIIa 0 MEXIyHapOJHOMY
Pa3BUTHIO;

JlesiTenbHOCTM Y TOJMTUKH  TOCYJApCTBEHHOTO
JenapraMeH - Ta, MHMHHCTEPCTBA TOPIOBIIH,
MUHHUCTEPCTBA OOOPOHBI M JPYIrUX  BEIOMCTB,
CBSI3aHHBIX C 3aKOHOM O KOHTPOJIE HaJ SKCIIOPTOM
OpYXHSI U 3aKOHOM 00 MHOCTPaHHOMH
MOMOIIY, BKJIKOYast MOJINTUKY JKCIIOPTA
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policy for munitions items and
technology and dual-use equipment
and technology;

International law;

Promotion of democracy;

International law enforcement
issues, including narcotics  control

programs and activities;

International cyber issues;

V. S. Agency for global media;
Embassy security;
International broadcasting;

Public diplomacy, including
international communication and
information policy, and international

education and exchange
programs;

W. And all other matters not
specifically assigned to a
subcommittee.

The full Committee will have
jurisdiction over  legislation  with
respect to the administration of the

Export Administration Act, including
the export and licensing of dual-use
equipment and technology and other
matters related to  international
economic policy and trade not
otherwise assigned to a subcommittee,
and with respect to the United Nations,

its affiliated agencies, and other
international organizations,
including assessed and voluntary

contributions to such organizations.

The full Committee may conduct
oversight and investigations with

Table of contents % BepayTbcs K OriaBieHU0

H JIMOCH3UPOBAHUS 6oenp1/1nac0B n TeXHOHOFHﬁ,

000pyOBaHUS U TEXHOJOrMiH  JBOMHOIO
Ha3HAYEHUS;

MexayHapoHOro  IpaBa;

VKpereHus 1eMOKpaTuu;

BonpocoB MexayHapoJHOrO  NpaBOIPUMEHEHUS,

BKJIFOYAsl I[pOTpaMMbl U
KOHTPOJIIO 32 HAPKOTUKAMU;

JACATCIBHOCTD 10

MexyHapoIHBIX KHOepIpoOieM;

ArenrctBa CIHIA mno rmobansHBIM Meaua;

OxpaHbl TOCOJIBCTB;

Mex1yHapOoAHOTO BEUIaHNS;

[TyGnuunoii JUILIOMATHH, BKJIIOYas
MEKTyHapPOIHYIO KOMMYHUKAILMOHHYIO nu
UHPOPMAIOHHYIO MOJINTUKY, a TaKKe
IporpaMMbl  MEXKIYHApOIHOTO  OOpa3oBaHUs U

oOMeHa;

M Bcex apyrux BOIPOCOB,
HETNOCPEICTBEHHO 3a
MOJIKOMHUTETOM.

HE 3aKpEIUICHHBIX
KakuM §)05(0)0)

Komuret IMOJIHOI'O COCTaBa oOmamaer
IOPUCIMKIIMEH  HaJl 3aKOHOAATEJILCTBOM B
OTHOUICHUU TMPUMEHEHUS 3akona o
KOHTpPOJIE 3@ DKCIOPTOM, BKJIIOYAsl SKCIOPT U
JIMLIEH3UPOBAHUE o0opynoBaHus,
TEXHOJIOTUM JBOMHOIO HAa3HAY€HUs U Jpyrue
BOIIPOCHI, CBSI3aHHBIC c MEXIyHapOIHOM
SKOHOMHM- YECKON  TMOJUTUKOM UM  TOPIOBJIEH,
HE 3aKpeIUICHHbIE 3a KaKUM-IM0O  MOJKOMHU-
TeTOM, a Takke B  orHomenmn  OOH,
CBA3aHHBIX C HEH YUpPeXKJACHUHM U  JIPYrux
MEXIYHApPOJIHbIX OpraHU3alluidi, B TOM YHUCIE
HAYHUCIIIEMBIX M JOOPOBOJIBHBIX B3HOCOB B TAKUE
OpraHu3alluy .

Komurer
OCYUIECTBIISTh

IIOJIHOT'O COCTaBa MOXET
CBOIO HAaJA30PHYHO (1)yHKI_II/II-O n
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respect to any matter within the
jurisdiction of the Committee as
defined in the Rules of the

House of Representatives.

Subcommittees.

There shall be six (6) standing
subcommittees. The names and
jurisdiction of those subcommittees

shall be as follows:

— Africa, Global Health, Global
Human Rights, and International
Organizations

- Asia, the Pacific and
Nonproliferation

—  Europe, Eurasia, Energy
and  the Environment

— Middle East, North Africa and
International Terrorism

— Oversight and Investigations

—  Western Hemisphere, Civilian
Security and Trade

The  subcommittees shall have

jurisdiction over  the  following

within their respective regions:

(1) Matters affecting the political
relations between the United States

and other countries and  regions,
including  resolutions or  other
legislative  measures directed to

such relations.

(2) Legislation and oversight
regarding human rights practices in
particular countries.

(3) Legislation with respect to
region- or country-specific  loans
or other financial
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IPOBOJUTH pacciie J0BaHWA B  OTHOLICHUH

J1000T0  BOIPOCA, BXOASAIIETO B  IOPUCIUKIIUIO

Komurera, B cooTBEeTCTBHM c [TpaBunamu

[TanmaTe! mpeacTaBuTeNEH .

IHoAKOMUTETDI.

Vupexnaercs IECTh (6) MTOCTOSTHHBIX

NOJAKOMUTETOB . Ha3BaHus U HOPUCIMKIMS ITHX

IIOJIKOMUTETOB:

- Adpuka, BcemmpHas oxpaHa 370pOBB,
BCEMUPHBIE npaBa YyeJloBeKa u
MEXIYHAapOJAHbIE OpraHU3aNU

- A3sus, TuxookeaHCckuit peruoH u
HEpacIpoCTpaHEHUE  OpPYXKHUS  MacCOBOIO
[Topaxenus

— EBpora, EBpazusi, SHEpPTEeTUKA u

OKpYy’Karomas cpeaa

— bmwxuuit  Boctok, Cesepnas Adpuka u
MEXlyHAPOJHBIN TEPPOPU3M

- HaL[30p " pacCiICa0BaHUs

— 3anaznHoe HoJrylapue, rpaxJaHcKas
0€301acHOCTb ¥ TOPrOBIIS

[TonxoMuTeTHI JIOJKHBI obsanath

IOpUCIUKIMEH B OTHOLIEHUU  CIEAYIOIUX

aclleKTOB B IIpejelax COOTBETCTBYIOLIUX

PETHOHOB:

(1) Bomipocos, 3aTParuBarOIIMX IOJIUTHYECKUE

otHomenus mexnay CIIA u gpyrumu cTpaHaMu
U pEeruoHaMu, BKIIIOYas PE3ONIIONUH WIH Jpyrue
3aKOHO/IATENIbHBIE MEpHI, HarpaBJICHHBIC Ha
yperyanupoBaHue TAKUX OTHOIICHHIA.

(2) 3akoHonmarenbcTBa U

coONIOICHUEM IIPaB
CTpaHax.

Haa3opa 3a

YCJIOBCKa B OTACIIBHBIX

(3) 3akoHOmaTeNBCTBA B Chepe KPeTUTOBAHUS

KOHKPETHBIX  PErHOHOB  WJIM  CTpaH  WIH
Ipyrux (UHAHCOBBIX OTHOIIEHHH BHE PaMOK
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relations outside the Foreign Assistance
Act.

(4) Legislation with respect to
disaster assistance outside the Foreign
Assistance Act, boundary issues, and
international claims.

(5) Oversight of regional lending
institutions.
(6) Oversight of matters related

to the regional activities of the
United Nations, of its affiliated
agencies, and of other multilateral
institutions.

(7) Identification and development of
options for meeting future challenges
relating to U.S. interests in the region
including terrorism and cyber issues.

(8) Oversight of base rights and
other facilities access agreements
and regional security pacts.

(9) Concurrent oversight jurisdiction
with respect to matters assigned
to the other subcommittees insofar
as they may affect the region.

(10) Oversight of foreign assistance
activities affecting the region.

(11) Such  other matters as the
Chairman of the full Committee may
determine.
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3akoHa 00 UHOCTPAHHOW TTOMOIIIH.

(4) 3akoHOonaTenbCcTBa B O0JIACTH OKa3aHUS

MOMOIIM TpPH  CTUXUUHBIX  OEICTBUSX  BHE
pamok 3akoHa 00 HWHOCTpaHHOW MOMOIIH,
HOTPaHUYHBIX BOIIPOCOB u IPETEeH3UM
MEXIYHAapOJAHOrO XapaKTepa.

(5) KonTponsi nesTenbHOCTH PETHOHATBHBIX
KPEJAUTHBIX YIPEIKICHUI.

(6) Kontponst mo Bompocam, CBS3aHHBIM C

peruoHanbHON NEeSITENIbHOCTBIO OOH,
CBA3AHHBIX C HEH YUYPEXKACHHM M  IpYrux
MEXyHAPOJHBIX OpraHu3anuil.

(7) Onpenenenus U pa3pabOTKH BapHUAHTOB

pemieHus Oyaymux TpooiieMm,
unrepecamu CIHIA B peruowne,
TEPPOPU3M U KUOEpIpOOIEMBI.

CBsA3aHHBIX C
BKJIO4Yas

(8) KonTpons Hax coryiaimeHusiMi O BOGHHBIX

0azax W JOCTyne K JIPYTHMM OOBEKTaM, a TaKke
HaJT PETHOHATBHBIMHU JIOTOBOpaMU 0
0€30IacHOCTH .

(9) CoBMecTHOM FOPUCTUKITIH IO HAJI30PY B

ApYTuM
B Kakoh OHH

COOTBETCTBYIOIIHIA

OTHOIIIEHUH  BOIIPOCOB, TNEPEAAHHBIX
MOAKOMUTETaM, B TOH MeEpE,
MOTYT MOBJIUATH Ha
PETHOH .

(10) Kontponst Hamx JOeATEILHOCTHIO IO

OKa3aHWI0 WHOCTPAaHHOM ITOMONIM, BIUAIOLIEH Ha

PErvoH .
(11) Hdpyrux BOMpOCOB, KOTOPBIE MOXKET
Komurera

OIIpCACIIUTDb npeacecaaTciib

IIOJIHOT'O COCTaBa .
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The Subcommittee on Africa, Global

Health, Global Human Rights, and

International Organizations:

In addition to its  regional

jurisdiction, oversight of:

—  international health issues,
including transboundary
infectious diseases, maternal
health and child survival,
and programs related to the
global ability to address health
issues; population issues;

— the United Nations and its
affiliated  agencies (excluding
peacekeeping and enforcement of
United  Nations or other
international sanctions);

— the American Red Cross;

- and the Peace Corps.

In addition, legislation and

oversight pertaining to:

implementation of the Universal
Declaration of Human Rights;

other =~ matters  relating  to
internationally recognized human
rights, including legislation aimed
at the promotion of human rights
and democracy generally;

and the Hague Convention on
the Civil Aspects of International

Child Abduction, and related
issues.
The Subcommittee on Asia, the
Pacific and Nonproliferation:
In  addition to its  regional
jurisdiction, oversight of:
— nonproliferation matters
involving nuclear, chemical,
biological and other weapons of

mass destruction.
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Ilookomumem no Adppuxe, Bcemupnori
oXpawe  300p0O6bsi, Bcemupnvim npasam
yenogeka u MedcOyHApOOHbIM OpPeaHU3AYUSM.

B JIOTIOJIHEHUE K PEruoHaIbHON
IOPUCAMKIIMY, OCYLIECTBISAECTCA HAA30p Ha:

—  MEXIyHApOJIHBIMH BONPOCAMH 37paBOOXpa-
HEeHHUs, BKIIOYAs TpPaHCTPaHUYHBbIC HHQEKIH-
OHHBIE 3a00JICBaHUs, OXPAaHOW MAaTEPUHCTBA U
BbDKHBAHHMEM JIETCH, a TakKe Haj I[porpam-
MaMH, CBSI3aHHBIMHM C TJIO0QJIBHOM CIIOCOOHO-

CThIO  pemiate  mpobimembl B cdepe
3JIpaBOOXPaHCHHMS,

—  BONpPOCAaMHU HAPOJOHACEIICHUS; OOH wu
CBSI3aHHBIMH c HEell yupexacHusMH (3a
UCKITIOUECHUEM MHPOTBOPYECTBA u
oOecrieuenust cooOmrogenust canknuii OOH
WK  JAPYIHX  MEKIYHAPOJIHBIX CAaHKI[HA);

—  Awmepukanckum obmectBom Kpacnoro Kpecra;

— u Kopnycom mupa.

Kpome TOTO, K chepe MOJIHOMOYMI

[lonkomMuTeTa OTHOCUTCS  3aKOHOJATENbCTBO U

Ha/30pHAsT (QYHKOHUS B  OTHOIICHUU:

— Peanmzanmu  BceoOImIei naexyiapanuu  IpaB
YeJIOBEKa;

- Jpyrum BOIIpOCaM, Kacarolumcs

MCKAYHAPOJHO IMPU3HAHHBIX IIpaB YCJIOBCKA,

BKJIIOYasl 3aKOHOAATEIbCTBO, HAIPABICHHOE
Ha MOJJICPKKY IpaB YeJIOBEKa U JIEMOKPATHH B
LEJIOM;

— Taarckoit KOHBEHIIMH 0 TPaKIaHCKO-
NPaBOBBIX  aCHEKTaX  MEXJIyHa- POJHOTO
MOXUILEHUSI JETe H CBS3aHHBIM C JTUM
BOIPOCAM .

llookomumem  no  Asuu, Tuxooxeanckomy

pecuony U HepacnpoCmMpaHeHuio  OpYICUs.

MACCOBOCO NOPAINCEHUA.
B nomonHeHue K ero peruoHalIbHOW FOPUCIUKIINY,
OCYUIECTBIISICT HAI30P HAII:

AACPHOTO,
u Jgpyroro

—  BOIIPOCAMH  HEPACIPOCTPaHEHUS
XUMHUYECKOT0, OHMOJIOTUYECKOTO
OpY’KHUSl MaCCOBOT'O NOPAXKEHHUS .

25



The  Subcommittee  on  Europe,
Eurasia, Energy and the Environment:

In  addition to its
jurisdiction, oversight of:

regional

—  Global energy trends;

— Energy security, responses to
energy crises and challenges;

— International efforts to reduce
greenhouse gas emissions;

-  Development of  renewable
energy technologies;

—  Promotion of  transparency
and good governance in the
global energy sector;

—  Universal access to
uninterrupted  and

- Affordable energy;

—  Environmental conservation
and wildlife

—  Protection.

The Subcommittee on the Middle
East, North Africa and International
Terrorism:

In addition to its  regional

jurisdiction, oversight of:

— International  terrorist threats,
United  States®  efforts to
manage and coordinate
international programs to prevent
and combat terrorism as
coordinated by the Department
of State and other agencies, and
efforts to bring international

terrorists to justice.
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Ilookomumem no Eepone, Eepazuu,

9HepeemuKke U OKpydcarowel cpeoe:

B nomonHeHwe K pErHMOHANBHOW FOPHUCIMKIIUH,
OCYILIECTBIISIETCA HAA30p HAJ:

- I'moGanbHBIME AHEPTreTHUECKUMHU
TEHJICHIIUSMU;

—  DHepreTuyeckou 0€301acHOCTHIO,
pearupoBaHUEM HA  DHEPreTHYCCKUE
KPU3HCHI WM  BBI3OBBI;

—  MEXIyHapOJIHBIMHU YCUITHSIMU o

COKpalCHHUIO BBI6pOCOB IMAapHHUKOBBLIX TI'a30B;

TEXHOJIOTUI BO300HOBIIIEMBIX

SHEPIUH;

~  pa3sBUTHEM
HMCTOYHUKOB

- MMPOABUKCHHUEM IIPUHIIUIIOB
HaUIC)KAIICTr0 YIPAaBJICHUA B
OHCPIreTUICCKOM CCKTOPE;

OTKPLITOCTH U
MHUPOBOM

BCEOOLIUM  JTOCTYIIOM K OecniepeOoitHOM

n ,Z[OCTyrIHOﬁ OHCPIUuu;

— COXpaHEHHMEM  OKpY’KaroIlleH
OXpaHOW JTUKOU IIPUPOJIBI.

cpeapl

Ilookomumem no Bauscnemy  Bocmoky,

CesepHoti Agppuxe u MeNCOYHAPOOHOMY
meppopusmy:
B JIOTIOJTHEHUE K €ro PEeruoHaTbHON

OPUCIUKIINH OCYHICCTBIISICTCA HAA30P HA:

- MexnyHapoaHbIMH TEPPOPUCTHUCCKUMU
yrpo3amu, YCUITUSAMU CIIA o
YIPaBICHUIO u KOOpAMHALIUU
MEXKTyHAPOIHBIX mporpamm o
NpeAoTBpaIIeHHIO U 00ppOe C TEPpPOPU3MOM,
KOOPJIUHUPYEMBIX I'ocynapcTBeHHBIM
JENapTaMeHTOM U JAPYTUMU BEJIOMCTBaMH,
n YCUIIUAMHU 0 IMPUBJICUCHUIO
MEXIYHAPOIHBIX TEPPOPUCTOB K
OTBETCTBEHHOCTH .
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PARTICIPATING STATES ALBANIA ANDORRA ARMENIA AUSTRIA AZERBAIAN BELGIUM BOSNIA AND BULGARIA
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THE COMMISSION KOMMUCCHA 11O
ON SECURITY AND BE3OINNACHOCTHU U

EBPOIIE
The ~ Commission  on Security  Kommuccns o 0e30IacHOCTU u
and Cooperation in  Europe, also  corpynmpuectsy B EBpome, m3secTHas Takske
known‘ _a the U‘S_‘ Helsinki Kak XelmbCUHKCKAS KOMUCCHS CLIA,
Comm;sspn, fls h an U énderl):eradenf SIBJISIETCS HE3aBUCUMOM KOMUCCHEH
commission of  the e cdera ®epnepanpHoro npasurenbcTBa CIIA.
Government.

For 40 years, the Commission has

monitored compliance with the
Helsinki ~ Accords  and advanced
comprehensive security  through
promotion of human rights,
democracy, and economic,
environmental, and military

cooperation in the 57-nation OSCE
region.

Our_Structure: Learn more about the
work of the Helsinki Commission,
along with our leadership,
Commissioners, and staff.

Table of contents X BepryThes k OraaBiacHUIO

B teuenne 40 ner Kowmwuccuss ciaeautr 3a
coOIIoIeHeEM XeJIbCUHKCKMX COTJIAllEHUH U
COJICHCTBYET 00ECTIEYCHHUIO BCEOOBEMITIOIIEH
0e30MacHOCTH  TyTEeM  MPOJBMKEHUSA  IpaB
YyeJIoBeKa, IEMOKpaTUM W AKOHOMHYECKOTO,
9KOJIOTH- YECKOI'o Hu BOCHHOTO
corpynauuectBa B pernone OBCE, B koTopsblit
BXOJT 57 cTpaH.

Hama crpykrypa: VY3Haiite Oombiie o pabote
XeNbCUHKCKOM KOMHCCHH, a Takke O ee
PYKOBOJACTBEC, YJICHAX U COTPYAHHUKAX.
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Our History: The Helsinki Commission
was founded in 1976 to strengthen the
legitimacy of human rights monitoring;
to defend those persecuted for acting

on their rights and freedoms; to
ensure that violations of Helsinki
provisions were given full
consideration in U.S. foreign policy;

and to gain international acceptance of
human rights violations as a legitimate
subject for one country to raise with
another.

The Helsinki Process and the OSCE:

On August 1, 1975, the leaders of the
original 35 participating States
gathered in Helsinki and signed the
Final Act of the Conference on Security
and Cooperation in Europe, also
known as the Helsinki Accords.

The Final Act is not a treaty, but

rather a politically binding agreement
that contains a

Commission and  the world's
largest regional security organization

The Helsinki Commission Chairman
and Co- Chairman are selected by the
President of the Senate and Speaker of
the House and rotate their positions
between the chambers with each new
Congress, or every two years. The
Helsinki Commission  consists  of
21 Commissioners, 18 of whom come
from the U.S. Congress.

Nine Senators and nine
Representatives five from the
majority and four from the minority in
each chamber — are selected by the
President of the Senate and the Speaker
ofthe House, respectively.

The remaining three Commissioners
are appointed by the President of
the United States from the Departments
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Hamra wucropusi:  XeIbCHHKCKasT KOMHCCHUSA
ObuIa OocHOBaHa B 1976 r. mid DallbHEHIIErO

YKPEIUIEHUSI 3aKOHHOCTM MOHHUTOPHUHIA IIpaB
YeJOBEKa;  3alllUThl  JIMI,  IOJABEPIIINXCS
MpECICNOBaHUSAM 34  pealu3alyi0  CBOUX
3aKOHHBIX TpaB © CBOOOJ; oOecreueHus
BCECTOPOHHETO y4era HapyLIEeHUN
XeIbCUHKCKHX  COIVIAllIEHUW BO  BHEHIHEH
nosmtuke CIIA; nomydeHuss MeXIyHapo-
JTHOTO MPU3HAHMS HAPYLICHUN NpaB YeJIOBEKA B
KAauecTBE 3aKOHHOTO TMpeAaMeTra oOCyKIeHUs
MEXK]ly CTPaHAMHU .

Xenbcunkckuii npouecc u OBCE: 1 aBrycra
1975 roma nunmepel NEpBOHAYANBHBIX 35
roCyJJapCTB-y4aCTHUKOB cobpanuck B

XenbCUHKA W TOANHUCATN  3aKIIOYNTEIIbHBIA
akt Koudpepenmmm 1o  0e30mMacHOCTH |
COTpYJIHHYECTBY B EBpome, Takke H3BECTHBIN
KakK XeNbCUHKCKHE COTJIAIICHUS .
3aKIIOYNTEIBHBIN aKT — HE JOTOBOP, a CKopee
MOJIMTUYECKH  OOs3BIBAIOINIEE  COTJIAICHUE,
KOTOpPOE€ COJACPKUT I[IMPOKHH CIEKTp MeEp,
HAIMpPaBIIEHHBIX Ha YKpeIUIeHHe 0e30MacHOCTH U
COTpYJIHMYECTBA B  PETHMOHE, MPOCTUPALO-
memcst oT Bankysepa 10 BinaauBocrtoka.

Komuccusi 1 KpynHeiimass B Mupe
OPraHu3aIusA 10 PeriOHATbHOM

0€30IMaCHOCTH.

[Ipencenarens u  compeacenarenb  Xelb-
CUHKCKOM Komuccuu wusbmupatorcs Ilpencena-
teneMm Cenata u  Cnukepom  IlanmaTsl
MPEICTABUTEIICH W MEHSIOTCS MEXIy CcoOou
MecTaMU € KaxJbIM HOBbIM KoHrpeccom, umu
KaKaple ABa roma.  Bocemuaamare u3 21
yneHa Komuccun mnpeacrasisaor  Konrpece
CHIA.

JeBsaTh ceHaTopoB M J€BATHh wWieHOB [lamartsl
MpeaCTaBUTENEH IISITh OT
OOJBIIMHCTBA M YETHIPE OT MEHBIIMHCTBA B
KaXI0i manate — M30MpPalOTCs COOTBETCTBEH -
HO [IlIpencenatenem Cenata u Choukepom
[TamaTel mpeacTaBUTENEH .

OcTranpHbIE Tpu uneHa Komuccun
HazHavaoTcss  [lpesunentom  CoenuHEHHBIX
HlratoB u3 qucia JOJKHOCTHBIX

28


https://www.csce.gov/about-csce/our-history
https://www.csce.gov/about-csce/helsinki-process-and-osce
https://www.csce.gov/about-csce/our-history
https://www.csce.gov/about-csce/helsinki-process-and-osce

of State, Defense and Commerce,

usually at the Assistant Secretary
level.
Members of the U.S. Helsinki

Commission are supported by a small
professional staff with in-depth regional
and policy expertise.

Because the Helsinki Final Act
defines security in a uniquely
comprehensive manner, the work of the
Helsinki Commission covers issues in

all three “dimensions” of the OSCE:
— The politico-military (“first”);

— The economic and environmental
(“second”™);

— And the human (“third”).

These issues range from hard security
issues such as dealing with weapons
proliferation and combating
terrorism, to  combating corruption
through economic transparency, to
promoting full respect for human
rights and fundamental freedoms
across the 57-nation OSCE region.

Anti-Semitism

Citizenship and Political Rights
Confidence and Security Building
Measures

Conflict Prevention/Rehabilitation
Corruption

Economic Cooperation and Trade
Elections

Energy and Environment

Freedom of Association and Assembly

JIHIL
000pOHBI U

l'ocnenmapramenTa, MUHHCTEPCTB
TOproBiau  (Kak MpaBWIJIO, HA

YpPOBHE TOMOIIIHUKAa MHUHHCTPA). Unenam
Xenwcunkckor  komuccuu — CIIIA oka3piBaer
MOJICPKKY HEOOJIBIION mTaT
CIICI[UAJINCTOB, HMEIOIIUX  3HAYUTEIBHBIN

OIIBIT pa6OTI>I B pPCruOHC M B IOJIUTHUKE B
OCJIOM.

ITockonbky XeIbCUHKCKUN 3aKIIOUYUATEIIbHBIN
aKT paccMaTpuBaeT 0e30MacHOCTh BO BCEil ee
noyiHoTe, pabora XeIbCHUHKCKOM KOMHCCHH
OXBAaTbIBAET pa3jM4YHbIE O0JAacTH BCEX Tpex
“n3mepenuii” OBCE:

~  BOEHHO-IOJMUTHYECKOTO (“TIepBOro”);

—  DKOHOMHYECKOTO u IKOJIOTUYECKOTO
(“BToporo”);
- W 4ejoBedeckoro (“Tperbero”).

OTO Kak CJIOXHBIC MPOOJIeMbl 0€30MTaCHOCTH
— Ooprba C pacrmpoCTpaHEHUEM OPYXKHS U
TEPPOPU3MOM, MPOTHUBOAECHCTBUE KOPPYNLHUHU
MyTEM TIOBBIIICHUS TPO3PAYHOCTH IKOHOMHUKHU
— TakK U BOIIPOCHI COHeﬁCTBHﬂ IMOJIHOMY
YBOXKCHHUIO TPaB  4YeJIOBEKAa W OCHOBHBIX
cBobon Bo Bcem pernoHe OBCE, B koTOpBIit
BXOJAAT 57 CTpaH.

AHTHCEMUTU3M

I'pak1aHCTBO M HOJIUTUYECKHE IIPABA

Mepsl YKpeIUIeHUs 10BEpUs U 0€301aCHOCTH
IIpenorBpanieHre KOHGINKTOB
/Boccranosienune Koppymmus
DKOHOMHUYECKOE COTPYIHHYECTBO M TOPTOBJIS
Br16opbt

DHEpPreTUKa U OKPYKAIoLIas cpeaa

CB000/1a acconanii ¥ coOpaHuii

CB000/1a IeEpeABIKEHUS

Freedom of Movement

Freedom of Speech and Expression
Freedom ofthe Media

Freedom of Thought, Conscience,
Religion, or Belief

Gender Equality

Genocide and Crimes against Humanity
Good Governance and the Rule of Law

CB000/1a ¢JI0Ba U BBIPAXKEHUSI MHEHUN

CB000/1a CpeICTB MacCOBOM MHDOpPMALIUN
CBo0oO/1a  MBICIHH, COBECTH, PEIUTUH U
YOSKJICHHIA

I'enaepHO€E PAaBEHCTBO

[enoiu ¥ OpECTYIUICHUS IPOTHUB
YEJIOBEYHOCTH

Braroe yrpaBiieHne ¥ BEpXOBEHCTBO IIpaBa

Helsinki Commission
Human Trafficking
International Law
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International Organizations

MexayHapoIHbIe OpraHu3aliu

International Parental Child Abduction MexayHapoaHoe MOXHUILIEHUE JneTen
Internet Freedom Pogurenamu

Migration, Refugees, and Displaced CBo0Ooaa MuaTepHera

Persons Murpauusi, OeXEHIbl U IEPEMEIIEHHBIEC JIALA

Military Aspects of Security
Minority Rights

OSCE Asian Partners

OSCE Institutions, Structures, and
Meetings

OSCE Mediterranean Partners
Property Claims

Racism

Roma

Territorial Integrity

Terrorism

Tolerance and Non Discrimination
Torture

The  Commission  contributes  to
the formulation of U.S. policy toward
the OSCE and the participating states
and takes part in its execution,
including through Member and staff
participation on official U.S. delegations
to OSCE meetings and in certain
OSCE bodies.

Members of the Commission have
regular contact with
parliamentarians, government officials,
NGOs, and private individuals from
other OSCE participating states.

The Commission convenes public
hearings and briefings with expert
witnesses on OSCE- related issues;
issues public reports concerning
implementation of OSCE
commitments in participating
States; publishes a periodic Digest

with up-to-date information on OSCE
developments and Commission
activities; and  organizes  official
delegations to participating States and
OSCE meetings to address and assess
democratic, economic, and human
rights developments firsthand.

https://www.csce.gov/international-
impact/events/hearings
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BoeHnngle acnekThl 0€30MacHOCTH

ITpaBa MEHBIIIMHCTB

Asnarckue napraepsl OGCE

HMucturytel, crpykrypsl 1 Betpeud OBCE

Cpenunsemuomopckue naptaepsl OGCE
MyiiecTBEHHBIE IPETEH3UHU
Pacusm

PowMmbl
TeppuropuaibHas LIETOCTHOCTD

Teppopusm
TeDHI/IMOCTI) N HCAMCKPHUMUWHAIIA
[IpuMeHeHue IbITOK

Komuccust BHOCHMT cBOW BKJIaJ B pa3paboOTKy
nosmtukn CHIA B ortHomenun OBCE u
roCy/1apCTB-y4aCTHUKOB u MIPUHUMAET
y4acTue B €€ OCYIIECTBICHHWU, B TOM UHCIE
MocpecTBOM  yyacTusi wieHoB KoHrpecca u
COTPYIHHKOB €ro ammapara B O(HIMaIbHBIX
neneranusax CIHIA Ha 3acenanusax OBCE u B psize

€e  OpraHoB.

Unenst Komuccum nmoaiep:xuBaioT peryssipHbIe
KOHTAKTBI C TapjaMEHTapHs MU, YJeHAMU
npaBurtenbcTBa, HIIO " OTIEIbHBIMH
rpaxkaanamu Jpyrux crpan-ydactHul] ObCE .
Komuccus OpraHu3yeT nyOIMYHbIC
ciymaHus ¥ OpuduHTH CcO CBHUAETEISIMH-
JKCIIEpTaMU 10  BOMpOCaM, CBSI3aHHBIM  C
OBCE; wu3maer myOnuyHble JOKIAABl 00
ocymectBiaeHun  oOs3atensctB  OBCE B
rocy/1apcTBax-y4yacTHUKAX; myOIuKyeT
MepUOANYECKUN  COOpPHUK € aKTyalbHOMH
uHpopmanueir o wmepomnpusitusix OBCE u
JIeITEILHOCTU Komuccuu; HaIpaBJIsieT
oQuIMaTbHbIC ACNIETallid B CTPaHbI-YYaCTHHUIIBI
u Ha COBCIIAHUSI OBCE JIISE

HCIIOCPCACTBCHHOI'O O3HAKOMIJICHUSA HW  OLICHKH
IMPOUCXOAICTO B obnactu ACMOKpPATHH,
OKOHOMMKH U IIPaB 4YCJIOBCKA.

https://www.csce.gov/international-
impact/events/hearings
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DEMOCRACY AND HUMAN
RIGHTS IN U.S. FOREIGN
POLICY: TOOLS AND
CONSIDERATIONS FOR
CONGRESS

Congressional Research Service
https://crsreports.congress.gov

Updated January 4, 2024

Michael A. Weber
Analyst in Foreign Affairs

SUMMARY

U.S. law declares the promotion and
protection of democracy, human rights,
and fundamental freedoms to be
“principal” and “fundamental” goals of
U.S. foreign policy. Congress has debated
matters of democracy and human rights in
the conduct of U.S. foreign policy, often

Table of contents X BepryThes k OraaBiacHUIO

BOITPOCBI IEMOKPATHUHN U IIPAB
YEJIOBEKA BO BHEIIIHE
HOJIMTHUKE CIHA: MEXAHU3MbI
PEAJIM3ALINU U BOITPOCHI,
TPEBYIOLIME BHUMAHMUA
KOHI'PECCA

HccnenoBarenbckas ciay:xkda Konrpecca CIIA
https://crsreports.congress.gov

Penakius ot 4 suBaps 2024 roga.

Maiikn A. Bebep

Ananumux 6 obnacmu mMexicOyHapoOOHbIX
OMHOWEHULL

AHAJIMTUYECKAS CIIPABKA

3aK0HOIATEILCTBOM CoennHEHHEBIX IItaTos
MPOJBM)KEHHE W 3allUTa  JEMOKPaTHYECKUX
IIEHHOCTEH, MpaB YeJIOBEKa W OCHOBHBIX CBOOO]T
3aKpEeIUIeHbl B KA4yeCTBE «IIPUOPUTETHBIX» U

«OCHOBOIIOJIAT AIOIIHX ) Henen
BHCIITHETIOMUTUYECKON JIEITEIIbHOCTH TOCYIapCTBa.
Konrpecc Ha CHCTEMaTHYEeCKOU OCHOBE

pacCcMaTrpuBacT BOIIPOChI ACMOKpATHM W IIpaB

31


https://crsreports.congress.gov

as a source of pressure on the executive
branch to place greater and more
consistent emphasis on these issues.
Beginning in the 1970s in particular,
Congress initiated and led a gradual
process through which issues of
democracy and human rights gained
greater prominence in the U.S. foreign
policy agenda. At the same time, U.S.
policymakers have often pursued efforts
to defend and promote democracy and
human rights overseas selectively and in
some tension with competing foreign
policy priorities.

Some democracy experts view the mid-
1970s as the starting point of a global
expansion of democracy (some of them
calling it democracy’s “third wave”) that
further accelerated with the disintegration
and ultimate collapse of the Soviet Union
in 1991.

Optimism among some U.S. policymakers
in the early post-Cold War period over the
capacity of the United States to engender
more humane and democratic governance
overseas has since eroded to some degree,
however. This erosion has occurred in the
face of competing strategic imperatives,
difficulties the U.S. government has faced
in its attempts to foster rights-respecting
and democratic political systems following
U.S. military invasions in Afghanistan and
Iraq, and expanding challenges to
democracy and human rights around the
globe.

Among these challenges are those related
to some governments’ restrictions on civil
society and media, incremental forms of
“democratic backsliding,” technological
developments, and the international
influence of authoritarian governments.
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BHEIIIHENOJIUTUYECKOU
3a4acTyl0  CIYKUT

YeJlIoBeKa B paMKax
nestensHoctn  CIIA, dro
CYIIECTBEHHBIM  (DaKTOpOM  BO3JEUCTBUS  Ha
WCIIOJIHUTENIbHYI0O ~ BJIACTh  JUJIl  YCWJICHUS H
cUCTEeMaTh3aluu paboThl B JaHHOM HaIpaBJICHHUH.
Cnenyer ormetuTh, 4To C¢ Hayana 1970-x romos
Omarojaps WHUIMATHBAM H IICJICHAPABICHHON
nesitenbHocT  KoHrpecca 0wl obecrieyen
IMOCIEI0BATENbHBII mporecc [MOBBIIIIEHUS
MPUOPUTETHOCTH BOIMPOCOB JICMOKPATHH W TIPaB
YeJI0BEKA BO BHEIIHEIIOJUTHYECKON IIOBECTKE
CHIA. Ilpu 5>TOM aMEpUKAHCKOE PYKOBOJICTBO
3a4acTylo MIPUICPKUBACTCS n30HMpaTeILHOTO
MoAX0Jla B OOJIACTH 3aIUTBI W TIPOJBIIKCHUS
JEMOKpAaTUU W TpaB 4YeJIOBEKa 3a PyOeKoM, YTO
HEPEAKO CO3/1aeT OMNpECICHHBIC MPOTHBOPEUYUS C
WHBIMU BHEUTHEMOJIMTUYECKUMU TPHUOPUTETAMHU.

[To omeHkam psga JKCOEpTOB B o0nacTu
JIEMOKpaTHuHu, cepeauHa 1970-x rOJ0B
O3HaMEHOBaJIa HAayaJl0 HOBOI'O JTala I100aIbHOro
pacuIMpeHus  JeMOKpaTUu (MMeHyeMoro B
AKCIIEPTHOM  COOOIIECTBE  «TPEThEH  BOJHOW»
JIEMOKpaTU3aIiH), KOTOpOe MOy YHIIO
JOTIOTHUTENIBHBIM  MMIYJIBC TIOCIE pacmana |
MOCJICYIOMIEr0  MPEKPaIeHUs]  CYIIECTBOBAHMS
Cogerckoro Coroza B 1991 romy. Bmecre ¢ Ttewm,
ONTHUMHUCTUYECKHUE IPOTHO3BI, MpeoliaaaBIIne
Cpelu OIpEACIICHHBIX KPYroB aMEPUKaHCKOTO
PYKOBOJCTBAa B MEPBbIE TOAbl IMOCIE OKOHYAHUS
XOJIOZHOW BOWHBI OTHOCHUTEIBHO BO3MOXKHOCTEH
CIIA no dopmupoBanuto 0Oosiee TYMaHHBIX |
JEMOKPATHYECKUX CHUCTEM yopaBieHUsT  3a
pyoexom, npereprenu CYILLIECTBEHHYIO
KOPPEKTUPOBKY. JlaHHasi TeHIeHUHUs 0O0yCIOBJICHA
COBOKYITHOCTBIO  (DaKTOpPOB, BKIIOYAs HAJTUYHC
KOHKYPHUPYIOIIHNX CTpaTEruYeCcKux 3aj;ady,
3HAUUTEIIbHBIE  3aTPyJAHEHUS, C KOTOPBIMHU
CTOJIKHYJIOCh MIPAaBUTEIBCTBO CIIA npu
peanu3alui IJIAHOB  CO3JIaHMSI  NPaBOBBIX U
JIEMOKPATHYECKUX TOJUTUYECKUX CHUCTEM IOCIe
BOCHHBIX omepanuii B Adranucrane u Hpake, a
TaKXKe YCUJIMBAIOIIIEECS JaBJIEHHE Ha
JEMOKpPaTUYECKNE MHCTUTYTHI U IpaBa YEJIOBEKa B
rnobansHoM Macmrabe. K uucny akTyallbHBIX
BBI30BOB CJIEIyE€T OTHECTH OTPAHUYEHUSI, BBOJUMBIE

HEKOTOPbIMH ~ TOCyJlapcTBaMH B  OTHOLICHHUHU
JesTeNbHOCTU UHCTUTYTOB IPakJTaHCKOIO
obmiectBa M CpEICTB MaccoBOil MHGpOpMAIHH,
[IOCTETIEHHOE  «pPa3MbIBAHUE  JEMOKPATUYECKUX

OCHOBY», BJIUSIHUE TEXHOJIOTMYECKOTO DPa3BUTHSA, a
TaK)Ke BO3PACTAIOIIYIO POJIb HAa MEKIYHApOIHOM
apeHe TOoCyJapCTB C AaBTOPUTAPHBIM  THUIIOM
MIPABJICHHUSL.
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Congressional action has resulted in a
growing and evolving array of statutory
provisions and associated policy tools that
the U.S. government can use to address
matters related to democracy and human
rights in foreign contexts.

These tools include democracy assistance
programs; executive branch reporting
requirements; U.S. engagement through
international institutions and initiatives;
statutory provisions restricting foreign
assistance and arms sales; authorities for
targeted sanctions; and import restrictions
and export controls, among others. As
Congress conducts oversight, appropriates
resources, and considers additional
authorities for promoting democracy or
human rights globally, it may consider the
following issues:

— U.S. Interests and Tensions with
Other Objectives.

Proponents of efforts by the United
States to promote democracy and
human rights overseas argue that
such efforts serve long-term U.S.
interests. These efforts may at times
be in tension with other U.S. foreign
policy goals, however. In the current
period of intensified competition with
the governments of China and Russia,
a U.S. emphasis on democracy and
human rights may support the pursuit
of some U.S. objectives while also
contributing to the complexity of
other policy questions facing U.S.
policymakers.
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B pesynpTaTe 3aKkOHOAATENBHOM JAESITEIBHOCTH
Konrpecca  chopmupoBana ¥ NPOJOIDKAET
COBEPIIECHCTBOBATLCA ~ KOMIUIEKCHAasE  CHCTEMa
HOPMAaTUBHO-ITPaBOBBIX II0JIO>KEHUI u
COOTBETCTBYIOLIUX MEXAaHU3MOB
BHEIIHEIIOJIUTUYECKOU NEeATEIbHOCTH,
npuMeHseMblx — npasurensctBoM  CIHA  ia
pelieHust 3agad B 00JACTH JEMOKPATUU M IIPaB
4elI0BeKa Ha  MexayHapogHoM — ypoBHe. K
YKa3aHHBIM MEXaHU3MaM OTHOCATCSA IPOTPaMMBbI
COJCHMCTBUS  JEMOKpaTH3aluM,  o0s3aTesbHas
OTYETHOCTb MCIIOJHUTEIBHOM BIJIACTH, Y4acTHE
CILIA B NEeATEIIbHOCTH MEXKIYHApOIHBIX
UHCTUTYTOB M HMHMIMATHUB, 3aKOHOAATEJbHBIC
OFPaHMYEHUS] HA  IPENOCTABJICHHE  IOMOILHU
MHOCTPAHHBIM  TOCYyJapCTBaM M IIOCTaBKH
BOOPYKEHUH, ITOJIHOMOYHMSI 110 BBEJICHUIO aJPECHBIX
CaHKLMH, MEXAaHU3Mbl UMIIOPTHOTO U 3KCIIOPTHOIO

KOHTpOJII, a TaKXe  WHbIE  HHCTPYMEHTHI
Bo3zeicTBus. llpu ocyliecTBiIeHUH HAA30PHBIX
byHKIUH, pacnpeneneHus pecypcoB u

PacCMOTPEHHs JTOMOJHUTENBHBIX IMOJHOMOYUHN IO
MPOABMIKCHUIO JACMOKpATHU W IIpaB 4YCJIOBCKAa Ha
mobanbHOM ypoBHe KoHrpeccy uenecooOpa3Ho
MPUHUMATH BO BHUMaHHE CIEAYIOLIUE ACTICKThI:

— Hanmonaabubie naTepecshl CIIA: mouck
0aJjlaHca Mexay pa3IuYHbIMH
BHEIIHENOJUTHYECKUMHU MPUOPUTETAMH.

[IpuBepxeH1bI YCHIINH CIIA o
MIPOJBUKCHHUIO JIEMOKPATUYECKUX LIEHHOCTEH
U TIpaB YeJoBEeKa 3a PyOek oM YKa3bIBAIOT Ha

COOTBETCTBHE JaHHOU IesITCIbHOCTH
nosnrocpounbiM uHTepecam CIIIA. Onnako B
psage  ciy4aeB  TakKHMe ~ yCHIUS ~ MOTYT

MPOTUBOPEYUTh MHBIM BHEIIHETIOTUTHYECKUM
uensim CIIA. B ycinoBusiX HapacTaroLero
MpoTUBOCTOSIHUS ¢ pykoBojactBoM KHP wu
Poccun npuopurernoe BHuManue CHIA x
BOIpOCAM JIEMOKpaTUM M MpaB YEJIIOBEKa
MOXKET CIOCOOCTBOBATH peanu3auuu
ONPEACIICHHBIX  HAIMOHAJIBHBIX HMHTEPECOB
CIIA, npu »ToM co3/1aBasi JOMOJHHUTEIbHBIC
CJIO)KHOCTH npu pelIeHU WHBIX
MOJIMTUYECKUX  3a/Jad, CTOAIIUX  Hepen
pykoBoacteom CIIIA.
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Impact and Effectiveness.

Evaluating the impact of U.S.
democracy and human rights efforts
is difficult, and these efforts may face
more challenges in the current period
than in the early post-Cold war years.
In general, experts view governance-
related developments as protracted,
uncertain, and nonlinear processes,
with often considerable constraints on
the ability of the United States (or
other foreign actors) to influence
them.

Criticisms and Questions About
U.S. Credibility.

Some critics assert that U.S.
democracy and human rights
promotion constitutes an imposition
of American values on other societies
and  “interference” in  foreign
governments’ internal affairs. Other
criticisms include, for example, that
the U.S. government holds the
governments of strategic partners to
different democracy and human
rights standards than it does
adversarial governments, and that the
United States lacks credibility given
its own domestic democracy and
human rights challenges and its
actions abroad that have negatively
affected democracy and human
rights.
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Ouenka pe3yJibTATUBHOCTH U
aeiicTBeHHOCTH npeanpuaumMaembix CHIA
Mep.

Anamu3 s¢ddextuBHoctn  ycwmii CIIA B
o0jacT JEMOKpaTMM U TpaB UeJOBeKa
CONPSIKEH C ONPEACICHHBIMU TPYIHOCTSIMHU,
MpU 3TOM B TEKYUIMHA MEPUOJ peanu3aius
JAHHBIX YCUIIMHA MOXKET CTaJKUBaThcs ¢ Oonee
CEpPbE3HBIMU  NPENSATCTBUSAMH, yem B
HAuyaJlbHbIA ~ MEPUOJ  MOCJIE€  OKOHYAHUSA
XOJIONHOW BOWHBI. [l0 MHEHMIO 3KCIEPTHOIO
cooOIIecTBa,  NIPOLECCH,  CBA3aHHBIE  C
rOCYJJapCTBEHHBIM YIIPABJIICHUEM, B LEJIOM
HOCAT  JUIMTEIIbHBIA, HEONPEICICHHbIA U
HEJIMHEHHBIN XapakTep, 4YTO CYLIECTBEHHO
orpannuuBaeT Bo3MoxkHOcTH CIIA (kak u
WHBIX BHENIHUX CYOBEKTOB) IO OKa3aHHUIO
BIIMSHUS HA UX PA3BUTHE.

Kputnueckue 3ame4yaHusi 1 BONPOCHI K
00bEKTHBHOCTH M IOCJIE0BATEIHLHOCTH
no3unuu CIIA.

Pan xkpUTHKOB Monaraer, 4To NpPOABUKEHUE
CIIIA nemokpaTuy U IIPaB YEJIOBEKA SIBIISAETCS
HaBA3BIBAHMEM  AMEPUKAHCKMX  LIEHHOCTEU
IPYyruM 0OIIecTBaM M «BMENIATEIHCTBOMY» BO
BHYTPEHHHUE Ji€Jla MHOCTPAHHBIX T'OCYAAapCTB.
B uncne MHBIX KPUTUYECKUX OLICHOK CIIEHYET
OTMETUTh pUMeHeHue npasurenscTBom CHIA
pa3IMYHbIX CTaHJapTOB B obmactu
JNEMOKpaTUU u IpaB YeJI0BEKa K
IIPaBUTEIBCTBAM CTPAaTErMUECKUX MapTHEPOB U
rocyaapcrBaM, pacCMaTpuBaeMbIM B KayeCTBE
npotuBHUKOB. Kpome Toro, nosepue K
nosuuuu CHIA CHIWKaOT Kak HMMEIOIIHEcs
BHYTPEHHHUE MPOOJIEMBI B chepe JEMOKPATHUH H
IIpaB 4EJIOBEKa, TaK M MX JCHUCTBUA 3a
pyOexxoM, oOKa3zaBIIME JecTaOuIM3Hpyrolee
BJIUSHUE Ha JEMOKpPAaTHYECKHE IPOLECCHl U
IIpaBa 4eJI0BEKa.
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INTRODUCTION

U. S. law states that the promotion and
protection of democracy and human rights
are “principal” and “fundamental” goals of
U.S. foreign policy. Congress, having
enacted such goals, has shaped the manner
and degree to which U.S. government
policy strives to achieve these goals in
practice.

Since the 1970s in  particular,
congressional action has resulted in a
growing and evolving array of statutory
provisions and associated policy tools to
address matters related to democracy and

human rights in foreign contexts.
Congress authorizes, appropriates
resources for, and oversees, the use of
these tools. This report summarizes the
origins and evolution of U.S. policy in this
area, with a focus on the role of Congress.
It also describes key policy tools;
highlights selected global challenges that
may affect current U.S. efforts; and
analyzes selected policy matters Congress
may consider.

In addition, the report highlights CRS
resources on topics addressed in this
report.

Scope of This Report: The Relationship
Between Democracy and Human Rights

This report focuses on U.S. foreign policy
developments and policy tools that relate
to democracy and human rights.

The report’s grouping together of
democracy and human rights reflects that
Congress often approaches these issues in
tandem. Democracy and human rights are
distinct yet interrelated, overlapping
concepts.

Among the human rights articulated in the
United Nations Universal Declaration of
Human Rights, for instance, is Article 21,
which provides that “the will of the people
shall be the basis of the authority of
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BBEJIEHWE

3akononarenbcTBOM CIIIA npoasukeHue U 3amura
JEMOKPATUYECKUX IIEHHOCTEH, MpaB 4YEJIOBEKa M
OCHOBHBIX  CBOOOJ] 3aKpeIUIeHbI B  KadecTBe
CIPUOPUTETHBIX» M «OCHOBOIIOJIATAIOIIMXY eI
BHEIIHENOJIUTHYECKOTO Kypca rocyJapcTaa.
Konrpecc, 3akpenus 3Tu 11€711 Ha 3aKOHOIATEILHOM
ypoBHE, Cc(HOPMUPOBANl TMOAXOABI U  ONPEACTUI
CTENEHb WX IMPaKTHYECKOW pealiu3allid B paMKax
rocyaapctBeHHOM nmonutuku CLIA.

Haymnas ¢ 1970-x romoB, B
3aKOHOTBOPYECKOW  JI€ATEIIbHOCTH
chopMupoBaHa "
COBEPIICHCTBYETCS cucrema HOPMAaTUBHO-
MPaBOBbIX  TMOJOXKEHUM HM  COMYTCTBYIOIIUX
MEXaHU3MOB BHEIIHETIOJUTUYECKON JIeATeTbHOCTH,
HAMpPAaBIEHHBIX HA PELICHHE BOMPOCOB, CBA3aHHBIX
C JeMOKpaTueld W TIpaBaMH 4YeJIOBEKa Ha
MEeXIyHapoaHoM ypoBHe. KoHrpecc ocyiiecTBisieT
YTBEPXKJACHUE M KOHTPOJIb MPUMEHEHHS JaHHBIX
MEXaHM3MOB, a TaKXe BbIIEISIET HE0OXOIUMbIC

pecypcehl.
B Hacrosimem Jokiame MpeICTaBleH —aHAIU3

nucTokoB u 3Bosronuu noautuku CIIA B ganHoO#
obractu ¢ akIeHToM Ha posib KoHrpecca.

pe3ynbTaTe
Konrpecca
IIOCJIEI0BATEIILHO

B nokymeHTe TakXe OIUCHIBAIOTCS KIIIOYEBbIE
WHCTPYMEHTBI peanu3anuu MMOJIMTHKH,
paccMaTpUBaIOTCS OCHOBHBIC TJIOOAIbHBIC BBI3OBHI,
BIUSIONINE Ha TeKymyio aearenbHocTh CIIA, u
AHATM3UPYIOTCS ~ NMPUOPUTETHBIE  HAMPABIICHMUS,
TpeOyromue BuuManus Konrpecca.

O npeaMeTe A0KJIa7a: B3aHMOCBA3b JIEMOKPATHH
U NPaB YyeJioBeKa

Hacrosmuii nokman MmocBslieH aHalu3y pa3BUTUS
HOPMATUBHO-TIPAaBOBOW  0a3pl W MEXaHU3MOB
peanu3alud  BHEIIHETOJIUTHYECKUX  MOJIXOJI0B
CIIIA B obnacTu 1eMOKpAaTUU U TIPAB YEJIOBEKA.

CoBMecTHOE PacCMOTPEHHE BOIPOCOB JEMOKPATUU
U IpaB 4YeJOBEKa B  JAHHOM  JOKYMEHTE
o0ycinoBieHo TeMm, yto KoHrpecc, kak mHpaBuio,
paccMaTrpuBaeT 3TH BONPOCHl BO B3aUMOCBSI3U.
JleMOoKkpaTusi M IpaBa 4YeJOoBEKa IPEICTaBIISAIOT

co00Oif  caMOCTOSITENIbHBIE, HO  MpPH  ITOM
B3aMMOCBSI3aHHbIC u B3aUMOOIIOIHSAIOIINE
KaTErOpUH.

B uactHOoCcTH, B cTarbe 21 BceoOmielt nexmapanuu
npaB uenoBeka OOH omnpeneneHo, 4YTo «BOJS
Hapoja  JODKHA ~ OBITh  OCHOBOM  BiacTu
MPaBUTENBCTBA; ATa BOJS JIOJDKHA HAXOAUTh

35



government; this will shall be expressed in
periodic and genuine elections which shall
be by universal and equal suffrage and
shall be held by secret vote or by
equivalent free voting procedures.”

At the same time, many conceptions of
democracy include not only basic
elements of electoral political competition
and participation, but also protections for
individual rights and freedoms, such as
freedoms of expression, assembly, and
association.

Origins of U.S. Policy

For over a century, some U.S.
policymakers have maintained that the
defense of fundamental freedoms around
the world should be a goal of U.S. foreign
policy. Supporters of this view have
asserted a moral obligation on the part of
the United States, and some also have
justified their arguments on the basis of
national security.

From the national security perspective, an
overarching theme has been a perceived
relationship between peace and world
order and the existence of partnerships
among rights-respecting democracies. In
one of the early articulations of this
sentiment in U.S. political rhetoric,
President Woodrow Wilson in 1917
advocated for U.S. entry into World War I
in part by arguing that “a steadfast concert
for peace can never be maintained except
by a partnership of democratic nations. No
autocratic government could be trusted to
keep faith within it or observe its
covenants.”

It was not until the aftermath of the
atrocities of World War II, however, that
national governments came to more
formally accept democracy- and human
rights-related matters as issues of
international concern.
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BEIPXKCHHE B MIEPHOTUICCKHUX "
He(paTbcU(UITMPOBAHHBIX ~ BBIOOpaxX,  KOTOPHIE
JOJDKHBI TIPOBOJIUTHCS TIPU BCEOOIIEM M PaBHOM
n30UpaTeILHOM npaBe myTeM TalHOTO
rOJIOCOBaHUS MJIM K€ IOCPEICTBOM  JIPYTHX
paBHO3HAYHBIX (OpM, OOecrneyuBarolUuX CBOOOIY
TOJIOCOBAHUS.

[lpy >TOM MHOTHE KOHICHIMA JSMOKpATHU
BKJIIOYAIOT B Ce0S1 HE TOJHKO OCHOBHBIC 3JICMEHTBI
HOJIMTHIECKOU KOHKYPCHIIMKM MW Y4YaCTuUA 4YCpEe3
BBIOOPBI, HO W 3AlUTy WHIMBHIYAJbHBIX MpPaB U
cB00OJI, TaKUX KaK CBOOOJA BBIPOKCHHS MHCHHS,
coOpaHuii 1 00BETUHEHUH.

HcTOoKH M DBOJTIONIUSA
BHenrHenoauTnueckoro kypca CHIA

Ha  mporsbkenuun — Ooiee  BEKa  OTJ/ICIbHBIC
MPEACTABUTENN AMEPUKAHCKOTO  IMOJTUTHYECKOTO
PYKOBOJICTBA IIOCJIEI0BATENLHO OTCTanBaIIN
MMO3HUILIHIO, COrJIacHO KOTOPOH 3aIuTa
(byHIaMEeHTaIBHBIX CBOOO BO BCEM MHpE JOJDKHA
SBISITBCS.  OJIHUM M3  KIIFOYEBBIX HaIlpaBICHUH
BHemHed nojautuku CIIHA. CTopoHHUKHM JaHHOMU
MO3UIIMK YKa3bIBAIM Ha MOpaJbHBbIE 00s3aTelIbCTBA
Coenunennbix IllTaToB, mpu 3TOM YacTh W3 HUX
000CHOBBIBAIIA CBOIO TOUYKY 3peHUS
COOOpaKCHHUSIMY HAITMOHAILHOW 0€30TIaCHOCTH.

C »TOl TOUKM 3peHUs oOecrneueHus: HallMoOHATbHON
0€30MacHOCTH KJIIOYEBOE 3HAYCHUE MPHUAACTCS
byHIaMeHTATBHON B3aUMOCBSI3H MEXIY
NOAJEp)KAaHUEM  MHpa U MEXAyHapOIHOIO
MpaBOIMOpPSIIKA U Pa3BUTUEM  MApTHEPCKHUX
OTHOIICHUH MEXITY JIEMOKPATUYECKUMU
rocyapcTBamMu, O00€CIICUMBAIOIIUMHU COOJIIOICHUE
npaB uyenoBeka. OAHUM U3 TMEPBBIX MPUMEPOB
oT00HOM PUTOPUKHN B aMEpUKaHCKON
MOJIMTHYECKOW  TPAIUIIMK  CTajo BBICTYIJICHUE
[Ipesunenra Byapo Bunbscona B 1917 romy B
obocuoBanue Berymenus CIIA B Ilepyro
MUPOBYIO BOWHY, B KOTOpPOM OH, B YaCTHOCTH,
MOMYEPKHYJ, YTO «YCTAHOBJICHHE YCTONYHUBOIO
MUpa  BO3MOXHO  TOJBKO  MPU  YCJIOBHH
OOBEIMHEHUS  JIEMOKPATHYECKHX  TOCYAapCTB.
ABTOKpaTHUYECKUM pPEXKHMaM HEJb3sl JOBEPATH B
BOIIPOCaxX COOJIOJIEHUSI BEPHOCTH TaKOMY COIO3Y U
BBITIOJTHEHUS! IPUHSATHIX 0053aTEIBCTBY.

[IpuHUMIIMaTBEHOE 3HAYEHHE BOIIPOCOB AEMOKPATHH
U IIpaB 4YeJIOBEKa KaK MpeIMeTa MEXIyHapOIHOrO
BHUMaHUs  OBUIO  NPHU3HAHO  JIMIIb  TOCTE
Tparu4ecKux coobITHii BTOpOit MUPOBOI BOWHBI.
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The 1945 United Nations (U.N.)
Charter—while expressly not authorizing
the United Nations “to intervene in matters
which are essentially within the domestic
jurisdiction of any state”—declared that
the organization would promote “universal
respect for, and observance of, human
rights and fundamental freedoms for all
without distinction as to race, sex,
language, or religion.” Further, the U.N.
Charter pledged its members to take “joint
and separate action” in cooperation with
the United Nations for the achievement of
such purpose. Three years later, the U.N.
General Assembly adopted the nonbinding
Universal Declaration of Human Rights
(UDHR), the preamble of which declares
that “recognition of the inherent dignity
and of the equal and inalienable rights of
all members of the human family is the
foundation of freedom, justice and peace
in the world.”

The UDHR, which articulates a range of
human rights—including civil and
political rights, economic, social and
cultural rights, and rights against certain
forms of ill-treatment—was followed by
an array of binding international human
rights treaties.

Efforts of the United States and its allies
to construct a postwar international order
were “based, in part, on the assumption
that no order would be sustainable if not
built on a foundation of democracies with
shared wvalues.” However, the U.S.
commitment to defend human rights and
democratic governance overseas was not
an institutionalized feature of U.S. foreign
policy, and was pursued by some
policymakers selectively and in some
tension with competing foreign policy
priorities.

This included the U.S. government’s
overriding priority during the Cold War
(1947-1991) to combat the influence of the
Soviet Union and the spread of
communism. In some cases, the United
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VYcera  Opranwmzanmn  OObenuHeHHbIX — Hamwmit
(OOH) 1945 roma, XOTs W coaepXal NpsIMOE
yKa3aHHWE O HEMPAaBOMOYHOCTH OpPraHU3AINHN «Ha
BMEIIATeILCTBO B Jeja, OTHOCAIMecs K
BHYTpPEHHEH KOMIIETEHIIMH JTII0O0r0 ToCcyAapCcTBay,
3aKpenmil TOJIOKeHHEe O ToMm, 4uto OpraHuzanms
OyZeT coIeHCTBOBaTh «BCEOOIIEMY YBAXKEHUIO W
COOJIIOJICHUIO TIPAaB YeJIOBEKA M OCHOBHBIX CBOOOJ
JUIL BCEX, HE3aBHCMMO OT pacoBOM M MOJIOBOU
MIPUHAJICKHOCTH, SI3bIKA U BEPOUCTIOBEIAHUS.

I[Ipu »srom VYcraB 3akpenuwsnt  00sS3aTEIBCTBO
roCyapCTB-4JICHOB OCYIIECTBIATh «COBMECTHBIE U
CaMOCTOSITeNIbHbIE JNEHCTBUS» B COTPYIHUYECTBE C
OOH nn1s nocTukeHus: yKa3aHHOM LieJu.

B pasBuTHEe MaHHBIX MOJIOKEHUN TPU TOAa CIYCTS
I'enepanbnas Accam6bies OOH npuHsiina HOCAIIYIO
PEKOMEHIaTeIbHBIN XapakTep Bceobmyro
nexiapanuio npas yenoseka (BAIIY), B mpeamOyie
KOTOpOiA YCTaHOBJIEHO, 4TO «TpU3HAHUE
JIOCTOMHCTBA, MIPHUCYIIETO BCEM YIIeHaM
YeIIOBEYECKONW CEMbH, M PAaBHBIX M HEOTHEMIIEMBIX
mpaB WX  SBISETCS  OCHOBOM  CBOOOJIBI,
CTIPaBEIIIMBOCTH U BCEOOILIETO MUPaAy.

Benen 3a BIIY, 3akpenuBmiell KOMIUIEKC IIpaB
YeJI0BEKa, BKIIOYAsl TPAXKITAHCKUAE U TOJUTUICCKHE
paBa, 5KOHOMUYECKHE, COITUAIIbHBIC Y KYJIbTYPHBIC
IpaBa, a TaK)Ke MpaBa Ha 3aIIUTY OT ONPEAETICHHBIX
dhopM KEeCcTOKOro oOpamieHus, ObUI TPHHAT P
IOPUIIMYECKA  00s3aTeNbHBIX  MEXIYHAPOIHBIX
JOTOBOPOB B 00J1aCTH TpaB YEIOBEKA.

VYeunus Coenunensbix LHITaToB U MX COO3HUKOB O
(OpPMHPOBAHUIO IOCIEBOCHHOTO MEXIyHApOIHOTO
NOpSIIKa  OCHOBBIBAIUCH, B TOM 4YHCJIE, Ha
IMPpUHIUIIHAJIBHOM IIOHUMaHUU TOrOo, qTOo
YCTOHYMBBI MHUPOIIOPSIOK BO3MOXEH TOJBKO MpPHU
orope  Ha  COOOIIECTBO  JEMOKpPaTHYECKHX
roCy/1apcTB ¢ OOIIMMH [EHHOCTSIMH.

OpHako NpUBEP>)KEHHOCTH 3alUTE IPaB YeIOBEKa U
JIE€MOKPAaTUYECKOI0 MpaBJIeHUs 3a pyOexXoM He
Obula  MHCTUTYLUMOHAIbHO  3aKpelyieHa  BO
BHEIIHETIOJIUTHYECKOM Kypce CIIA u
pealin30BbIBANACh OTAEIBHBIMU IPEACTABUTEISIMU
pykoBojctBa CIIIA wu3bupaTtensHo, BcTymas B
OIIpEJICIICHHBIE IIPOTUBOPEUHS c UHBIMU
BHEUIHENOJIUTUYECKUMU IPUOPUTETAMHU.

B xonrtekcte xomomnou BouHBI (1947-1991 rr.)
MEPBOCTEIIEHHOE 3HaYECHNE NMEITIO
npotuBojelicTBrue BiausiHuio Coerckoro Coro3a u
pacipocTpaHEeHUI0 KOMMYHHU3Ma. B psnme ciydaes
CIIA oxa3blBalM BCECTOPOHHIOI  IOAJEPKKY
mporeccaMm JeMOKpaTH3alluy, Kak, HalpuMmep, B
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States robustly supported democratization,
such as in post-war Germany and Japan. In
others, U.S. policy actively buttressed
strategically important but repressive
authoritarian allies, or in some instances
sought the subversion or overthrow of
elected governments that some U.S.
officials deemed to be antithetical to U.S.
interests, including in Guatemala, Iran, the
Republic of the Congo, and Chile. In part
for these reasons, U.S. democracy
promotion was viewed with suspicion by
people in many parts of the world.

Congressional Action Beginning in the
1970s.

Over the years, Congress debated matters
of democracy and human rights in the
conduct of U.S. foreign policy, often as a
source of pressure on the executive branch
to place greater and more -consistent
emphasis on these issues. Beginning in the
1970s in particular, Congress initiated and
led efforts through which democracy and
human rights gradually gained greater
prominence in the U.S. foreign policy
agenda.

Historical accounts note that congressional
action was preceded by, or occurred
against the backdrop of, a variety of
potentially salient factors, such as the U.S.
civil rights movement; perceptions of
global democratic decline accompanied by

numerous military coups around the
world; increasing transnational
information flows and nongovernmental
activism; Cold War politics and

ideological divisions; public concern over
issues such as the United States’
involvement in Vietnam and U.S. support
for authoritarian governments; and broader
conflicts between Congress and the
executive branch.

A series of 1973 House Foreign Affairs
Committee subcommittee hearings on
human rights examined efforts by
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IIOCJIEBOCHHBIX ['epmanun u Snonnn. B npyrux
ciyqaasx  CIIA  ocymecTBisiin ~ aKTHUBHYIO
MONJEPKKY aBTOPUTAPHBIX PEXKHMMOB, HMEBLINX
CTPATETNYeCKOe 3HAYEHUE I CTPaHbl, HECMOTPS
Ha UX PENPEecCUBHBIN xapakrep. CiaenyeT OTMETHUTD,
4TO B psze ciy4aes, Bkmodas ['Baremany, Hpan,
PecrryOiky Konro " Yunw, CIIA
NpEANPUHUMAINA  JEHCTBHs, HAIIPABICHHBIE Ha
JecTaOUIN3alMI0 UM CMEHY 3aKOHHO HM30paHHBIX
IIPaBUTEIBCTB, KOTOPBIE, 110 MHEHUIO HEKOTOPBIX
AMEPUKAHCKUX JOJDKHOCTHBIX JIUL, IPOTUBOPEYUIN
HallMOHAJIbHBIM MHTEpecaM CTpaHbl. B pesynbrare
IIPOJABUIKECHHUE JNEMOKpaTUu CoenvHEHHBIMU
[lItatTaMy BOCHPUHUMAIOCH C HEIOBEPHUEM BO
MHOI'MX PETMOHAX MHUPA.

3akoHonareqbHas AesiTeabHOCTHL KoHrpecca B
1970-x romax.

B paccMaTpuBaeMblid IIEPUOLT Konrpecc
OCYIIECTBIISUI ~ CUCTEMaTHYECKOE  PAaCCMOTPEHHE
BOIIPOCOB J€MOKpaTMM M IpaB YeIOBEKa BO
BHelHenoautudeckoM Kypce CILA, 4ro sBisuioch
3G PEKTUBHBIM HHCTPYMEHTOM BO3JCHCTBHS Ha
UCTIOJIHUTENIbHYIO BJIACTh B LEISAX YCHUJICHHUS U
cucTeMaTh3aluud paboThl B JAHHOM HaIPABICHMH.
C mavaima 1970-x romoB II0 MHUIMATUBE U IIOJ

pykoBoactBoM  Konrpecca Opima  obecneueHa
nocjeoBaTenbHas MHTErpanus BOIIPOCOB
JI€MOKPAaTUU u paB YyesoBeKa BO

BHEUIHENOJIUTHYEeCKyt0 noBecTKy CIIIA.

B coorBercTBUM C HMCIOIUMHUCA HCTOPUUCCKUMU
AOKYMCHTaMH, NJAaHHOMY IHPOLECCY cIoco0CTBOBAI

KOMIUIEKC ~ KJIIOYEBBIX  (DaKTOPOB:  pa3BHUTHE
NBIWKEHUA 3a rpaxaanckue mnpaBa B CIIIA,
pacrymas 03a004€HHOCTD yIaJkoM

JIEMOKPAaTUYECKMX MHCTUTYTOB Ha (JOHE BOEHHBIX
MEPEBOPOTOB B  PA3IMYHBIX CTpaHax MHPa,
pacidpeHre MeKIyHapOJIHBIX HH(OPMALMOHHBIX
IIOTOKOB u aKTUBHU3ALUA JESITENLHOCTHA
HETIPaBUTEIbCTBEHHBIX OpraHu3aIui.
3HaUYMTENIbHOE BO3/IEHCTBUE HA PAa3BUTHUE CUTYaIMH
OKazaJld  MOJUTHYECKas JWHAMHKa Iepuojaa
XOJIOJHOW BOWHBI, HJICOJIOTHIECKHUE TTPOTUBOPEUHS,
OOIICCTBCHHBI PE30HAHC B CBS3U C YYacTHEM
CIIIA BO BbeTHAMCKOM KOH(JIUKTE M TOJJICPIKKOMN
aBTOPUTAPHBIX PEXKHUMOB, a TaKXKe YCHIICHUE
pa3zHoIIacHit MEXIY 3aKOHOIATEILHON u
HUCIIOJIHUTEILHON BETBIMHU BJIACTH.

B xome mestenbHOCTH moakoMuTera Komurera 1o
WHOCTpaHHBIM JesiaM [lamatel mpeacraBuTenicii B
1973 romy ObuM OpraHW30BaHBl KOMILJICKCHBIC
CITyIIaHMsI IO ITPaBaM YeJI0BEKa.
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international and nongovernmental
organizations to protect human rights;
U.S. policy toward rights-violating
governments; and human rights conditions
in foreign countries, including
Bangladesh, Chile, and Northern Ireland,
among other topics.

A subsequent March 1974 report by the
subcommittee contended that neglect of
human rights in U.S. foreign policy had
“led the United States into embracing
governments which practice torture and
unabashedly violate almost every human
rights guarantee pronounced by the world
community.”

According to the report:

“Human rights should not be the only
factor, or even always the major factor,
in foreign policy decision-making. But a
higher priority is urgently needed....
Respect for human rights in other
countries is a rightful concern of
Americans not because of any assumed
mission on our part to impose our own
standards on others; rather, it is that not
only have many other countries used
our Bill of Rights as a model for their
constitutions, but international standards
have been established by the U.N.
Charter and other treaties which
obligate governments to uphold most of
the same rights which are basic in our
own  system. Furthermore, an
increasingly  interdependent  world
means that disregard for human rights in
one country can have repercussions in
others.... Thus, consideration for human
rights in foreign policy is both morally
imperative and practically necessary.”

The subcommittee made numerous policy
recommendations, including the creation
of dedicated offices in the State
Department tasked with focusing on these
issues. A few months later, the State
Department’s  Policy Planning  Staff
examined what, if anything, the U.S.
government should be doing about human
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B pamKax CITyIIaHUH paccMaTpuBaIKCh
clleyroue BOIIPOCHI: JesATeTbHOCTh
MEXTyHApOIHBIX u HEIPaBUTEIbCTBEHHBIX

OpraHM3allMil Mo 3alluTe IpaB YeJIOBEKa, MOJUTHUKA
CIIA B OTHOUIEHMHU NPABUTENHCTB, HAPYIIAKOLIUX
IpaBa 4YeEJIOBEKA, a TAKXKE CUTyalus C IpaBamMu
yeJoBeKa B Pa3lIMUHBIX  CTpaHax, BKIIOYas
banrnageu, Yunu u Ceepuytro Mpnanuto.

B moarotoBieHHOM MO UTOraM CIyIIAHUHN JTOKJIazae
B Mapre 1974 roma OBLIO OTMEUEHO, YTO
HEJIOCTAaTOYHOE BHMMAHHE K IpaBaM 4eJIOBEKa BO
BHEIIIHETIOJUTHYECKOM Kypce MPUBEIO K TOMY, UYTO
«Coenunennsle  IllTatel  ObUTM  BBIHYXKICHBI
MOAJEPKUBATh  MPABUTENBCTBA, MPAKTHKYIOIINE
MBITKA U OTKPBITO HAPYIIAIOIINE MPAKTUYECKU BCE
rapaHTHM TIpaB  4YEJIOBEKAa, IPOBO3IJIANICHHBIE
MHPOBBIM COOOIIIECTBOMY.

B noknane 0oco6o 1moquepKuBagoch:

«[IpaBa  denoBeka HE JOJKHBI  OBITh
CIUHCTBEHHBIM  WJIM  JJaX€  OCHOBHBIM
ONPEACISIIONMM  (aKTOPOM TPH  TPUHATUH
BHEIIHENOJIUTHYECKNX  pemeHnid.  OgHaKo
CYIIECTBYET HACTOSITEeIbHA HEOOXOAUMOCTh B
MOBBIIIICHUT PUOPUTETHOCTH 3TOTO
dakropa... 3auHTEpPEeCOBaHHOCTh
aMEpUKAHCKOT0 O00ImecTBa B COOJIFOJICHUN
IpaB YeJOoBeKa B JPYrHMX CTpaHaxX HE CBA3aHA
co CTpEeMIJICHUEM K HaBSI3bIBAHHIO
COOCTBEHHBIX CTaHIAPTOB. BaXXHOCTH 3TOTO
BOMpPOCA OMNpPEACISIeTCS TEeM, 4YTO MHOTHE
rocyiapctBa  IpH  pa3pabOTKE  CBOMX
KOHCTUTYIIMH  WCIIOJIb30BAIA B  KAa4yecTBE
OCHOBBI AMEpHUKaHCKMM bwiie 0 mnpasax.
Kpome Toro, VYcras OOH wu npyrue
MEKIYHAPOAHBIE  JIOTOBOPHI  yCTaHOBHIIN
CTaHJApTHl, OOS3BIBAIOIINE IPABUTEIHCTBA
cobmoare Te xe (yHIaMeHTaJIbHBIC IpaBa,
KOTOpBIE JIS)KAT B OCHOBE AaMEPUKAHCKOMN
cucteMbl. B ycnoBusx — Bo3pacrarouiei
rJ100aJIbHOM B3alMO3aBUCUMOCTHU
npeHeOpe)keHNe TpaBaMy YelOBEKa B OJHOMN
CTpaHe Hen30EKHO OTpakaeTcs HA CUTYaIllH B

apyrux... Takum  oOpa3oM, ydeT TIpaB
4eJI0BEKa BO BHEUIHEU IIOJINTUKE
IpPEJCTaBIseTCd  HEOOXOAMMBIM  Kak ¢
MOPAJIBHOW, TaK M C IPAKTHYECKOHW TOYKH
3pEHHUSD.

[To pe3ynbraTtam paboOThHI MOAKOMUTET MPEICTABHII
pAl  pEeKOMEHJalMi, BKJIIOYas  CO3JIaHHE B
locynmapcTBeHHOM — JemapTaMeHTe  MPOQUIBHBIX
oIpa3ielIeHUi JUIsl padOThI TI0 TAHHBIM BOTIPOCAM.
B mensx peanuzanuM JTaHHBIX PEKOMEHAAIUNA
Otnen MMOJIUTHYECKOTO TIJIAHUPOBAHUS
lNocnenapramenTa NpUCTYNUI K BCECTOPOHHEMY
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rights violations overseas, as well as how
the United States should deal with
authoritarian governments.

The State Department began to take some
action, including appointing new human
rights personnel.

However, some historical accounts
contend that resistance by some senior
officials in the executive branch to placing
greater emphasis on human rights in
foreign policy—and to a  greater
congressional role in foreign policy
generally— spurred Congress to take
more, and stronger, legislative action.

By the end of the 1970s, Congress had
taken a series of legislative actions to
institutionalize human rights as a U.S.
foreign policy concern.

This included enactment of Section 116
and, separately, Section 502B, of the
Foreign Assistance Act of 1961 (P.L. 87-
195, as amended). These provisions aimed

to deny development and security
assistance to  foreign  governments
responsible for “gross violations of

internationally recognized human rights,”
and required what became the State
Department’s annual Country Reports on
Human Rights Practices.

Section 502B, as amended, declares that:

“The United States shall, in accordance
with its international obligations as set
forth in the Charter of the United
Nations and in keeping with the
constitutional heritage and traditions of
the United States, promote and
encourage increased respect for human
rights and fundamental freedoms
throughout the world without distinction
as to race, sex, language, or religion.
Accordingly, a principal goal of the
foreign policy of the United States shall
be to promote the increased observance
of internationally recognized human
rights by all countries."
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U3YYEHHUIO BO3MOYKHBIX HaIpaBJICHUN
nesitenbHocT npaButenbeTBa CIIA B oTHOIIEHHH
HapyIICHUI TpaB 4YeJOBEeKa 3a PyOekoM, a TaKxke
MEXaHM3MOB B3aMMOJICHCTBHUS C aBTOPUTAPHBIMH
pexuMamMu. B paMkax = MOpakTUYeCKUX  Mep
'ocynapcTBeHHBIN AemapTaMeHT MPENNpPUHSIT P
1aroB, BKJIFOYas Ha3HAYCHHE HOBBIX COTPYIHUKOB
o BompocaM InpaB uenoBeka. OpHako, Kak
YKa3bIBAETCS B PsiJie HCTOPUUECKUX HCCIIEIOBaHU,
MIPOTUBOICHCTBUE HEKOTOPBIX
BBICOKOTIOCTABIICHHBIX npeJicTaBuTeNen
UCIIOJTHUTENIbHON BJACTU YCWICHHIO pOJH TpaB

YyeloBeKa BO BHEIIHEH TMONUTHKE, a Takke
pacmpenuto  noaHomounit  Konrpecca  BO
BHCHIHCIIOJIUTUYCCKUX BOIIpOCax B noejaoMm,
00yCcIoBHIIO HE00XO0IMMOCTh MPUHSITUS
Konrpeccom Oonee PEIIUTETBHBIX

3aKOHOAATCJIIbHBIX MEP.

K xonmy 1970-x romoB Kourpecc ocymiecTBun

KOMIUJICKC 3aKOHOAATCJIIBHBIX MCP, 3aKPCIIHMBIINX
IIpaBa YCJIOBCKA B Ka4yCCTBC OAHOI'0 u3
OCHOBOIIOJararomux HaHpaBJ’IeHI/Iﬁ BHEILIHEH

nonutuku CIIA. B yactHOCTH, NpUHIMIHMAIBHBIE
A3MEHEHMUs1 ObIJIM BHECEHBI B 3aKOH O IOMOIIHU
MHOCTpaHHBIM rocyaapcrBaM 1961 roma mnyrem
BKItOYeHUs1 paznenoB 116 u  502B. [lanubie
HOPMATHBHBIE  TOJOXEHHUS  MpeIycMaTpUBaIn
MpeKpalieHue OKa3aHusl MOMOIIU B LEJISIX Pa3BUTHUSA
u B cdepe O0E30MaCHOCTH TEM HHOCTPAHHBIM
MPABUTEILCTBAM, KOTOPBIC JOMYCKAIH «TpyObIe
HapylIEHUsT MEXIYyHapOJHO TIpPU3HAHHBIX IIpaB
yenoBeka». Ha nx ocHoBe ObUI Takke YCTaHOBJICH
MOPSIZIOK ~ TIOJATOTOBKM ~ €XKETOJHBIX  JIOKJIAJ0B
l'ocynapcTBeHHOTO JenapramMeHTa O CHUTYallMH C
MpaBaMu 4YeJoBeKa B CTpaHax MUpA.

B neiictByromedt  pemakuuu - pasnena  S02B

COACPIKUTCA CICAYIOLICC ITOJIOKCHUC:

«Coenunennsie IlTaThl,
MEXTyHAPOIHBIMHU 00s13aTeILCTBAMH,
3aKpeIUIeHHBIMM B YcrtaBe  OpraHu3zanuu
OObeauHeHHbIX Hanmii, u ucXomss M3 CBOUX
KOHCTUTYIIMOHHBIX ~ OCHOB W TpaJHLHii,
COJICUCTBYIOT YKPEIUICHHUIO YBAXKEHHS K IpaBaM
YeJIOBeKa U OCHOBHBIM CBOOOJIaM BO BCEM MHPE
HE3aBUCUMO  OT  pPacoBOM M IIOJIOBOHU
MPUHAJIC)KHOCTH, SA3bIKa U BEPOUCIOBEIAHMUS.
CoOTBETCTBEHHO, COJIEHCTBUE Oo0Jiee IOJHOMY
COOJTIOICHUIO MEKYHApPOIHO MPU3HAHHBIX MpaB
YeJIOBEKa BCEMHU CTpaHAMH SIBJISIETCS OJHOU U3
OCHOBHBIX esneu BHEIIIHEH MOJTUTUKHU
Coenunennbix 11ItaToBy.

B COOTBCTCTBHH C
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Legislation in the 1970s also solidified
human  rights  within  the  State
Department’s bureaucracy by authorizing
a senior official to lead a dedicated human
rights bureau—the precursor to the
Department’s current Bureau of
Democracy, Human Rights, and Labor
(DRL).

Additionally, in response to restrictive
emigration policies in the Soviet Union,
Congress enacted Section 402 (popularly
cited as the Jackson-Vanik amendment) of
the Trade Act of 1974 (P.L. 93-618, as
amended), denying permanent normal
trade relations (PNTR) status to any
nonmarket economy of a government that
denies its citizens freedom to emigrate.
Congress also passed legislation aimed at
addressing human rights situations in
numerous specific countries in Asia,
Africa, Europe, and Latin America,
including limiting or restricting foreign
assistance on the basis of human rights
concerns. Related to human rights in the
Soviet Union and Eastern Europe,
Congress took strong interest in the
August 1975 Final Act of the Conference
on Security and Co- Operation in Europe
(commonly referred to as the Helsinki
Final Act or the Helsinki Accords),
including by establishing the independent
Commission on Security and Cooperation
in Europe to monitor compliance with the
agreement’s provisions, particularly those
regarding humanitarian- and human rights-
related matters.

In the executive branch, the
Administration of Jimmy Carter (1977-
1981) emphasized human rights—broadly
conceived to include rights to integrity of
the person, civil and political rights, and
some economic rights—as a major foreign
policy concern, although the United States
continued to support certain authoritarian
governments viewed as strategically
important.
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B pamkax 3akoHopaTenbHbIX HWHHIUMATUB 1970-x
roJ0B B CTPYKType I'ocynapcTBeHHOTO
JernapTaMeHTa OBLTO chopMUPOBaHO
CHEIUATN3UPOBAHHOE TOJIpa3/Ie]ICHUE TI0 IpaBaM
YeJIOBEKa I10J] PYKOBOJCTBOM JIOJDKHOCTHOTO JIHMIIA
BBICOKOTO  paHra. BrmocnmeacTBuM — yKa3zaHHOE
moipa3zeiieHue OBLTO peoOpa3oBaHo B
JeicTByIOllee B HacTosmlee BpeMs biopo 1o
BOIIPOCaM JICMOKpATUH, TpaB 4YeJOBEKa W TpyHa
(DRL).

B kauecTBe OTBETHOM MEpPbI HAa OTPAHUYUTEIBHYIO
sMurpanoHHyto nonutuky Coserckoro Coro3a B
3akoH o toprosie 1974 rona (ILyomuunsiii 3axoH 93
-618 B melicTByIOIIe penakiyu) OblIa BKIIOYEHA
nonpaBka J[xexcona-Bsnuka (pazmen 402). B
COOTBETCTBUM C JAHHOW IIONPABKOM CTpaHaM C
HEPBIHOYHOM YKOHOMHUKOM, MPABUTEIIBCTBA KOTOPBIX
OrpaHMYMBAIOT  IpaBO  CBOMX  TpaxKJIaH Ha
SMUTpALUIO, HE IIPEIOCTABIISAETCS cTaTyc
MTOCTOSIHHBIX HOPMAaJIbHBIX TOPTOBBIX OTHOILICHUM.

B arot e nepuon KoHrpecc npuHsII psii 3aKOHOB,
HalpaBJIEHHBIX Ha YpPEryJupoBaHHE MpoOJeM B
o0jacTd TpaB uYelIOBEeKa B Pa3IUYHBIX CTpaHax
A3suu, Adppuku, EBponbl u JlaTuHcKON AMEpHKH, B
TOM YHCJIE IyTEM OTPaHUYEHHUS WU IPEKpPaLICHUS
MPEAOCTABIICHUS MIOMOIIH MHOCTPaHHBIM
rocyapcTBaM Ha OCHOBAaHUM HapylLIEHUW IIpaB
YeJloBeKa.

B koHTekcTe o0ecneueHHss TIpaB 4YelOBEKa B
Coserckom Coro3ze u ctpanax Boctounoit EBpornbl
CYILIECTBEHHOE 3HA4YCHUE NPHOOPETO MHOINNCAHNE
3aKIIIOYUTETHHOTO aKTa Cosemanus o
Oe3omacHOCTH | COTpyaHHYecTBY B EBpome B

aBrycre 1975 roma (M3BECTHOTO TakKXkKe Kak
XeNbCUHKCKHE COTJIAIICHUS ). B HEIISX
obecrieyeHus MOHHUTOPHUHTA COOJTIOICHHS

MOJIOKEHUH XEeJIbCUHKCKHUX COTJIallleHHuH, 0COOEHHO
B YaCTH, KacaroUIeHcd T'yMaHUTapHBIX BOIPOCOB U
IpaB 4eloBeKa, OblIa yuypekJIeHa He3aBUCHUMas
Komuccust mo 6€30macHOCTH M COTPYIHHYECTBY B
Espome.

B ucnonHuTensHOM BETBU BJIACTU aJIMUHUCTPALIUS
Joxkummu  Kaprepa  (1977-1981)  onpenenuna
3alIMTy IIpaB 4YeJOBEKa B KayecTBE KIIFOUEBOIO
[IPUOpUTETAa BHEUIHEH IOJUTHKY, I[OApa3yMeBas
10/l 3TUM IIPaBO HA JMYHYIO HENIPUKOCHOBEHHOCTb,
IpaX/JaHCKHE U IOJIMTUYECKHE IpaBa, a TaKkKe
OT/IeJIbHBIE aCIEeKThl SKOHOMUYECKUX IpaB. Bmecrte
c teM CIIA nponomxkanu mNOANEPKUBATH PSII
aBTOPHUTAPHBIX PEKUMOB, MMEBIINX
CTpaTEeruuecKoe 3HaYeHue.
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The successor Ronald Reagan
Administration (1981-1989) focused on
promoting democracy and political
freedoms, particularly in Communist
states. In the 1980s, Congress and the
Reagan Administration established
foundational  elements of modern
democracy assistance.

A key element was the creation of the
National Endowment for Democracy
(NED), a private entity that was
specifically authorized by Congress in
1983 to receive federal funds to support
democracy overseas.32 NED’s creation
represented a novel approach of providing
grants to local civil society organizations
to support bottom-up democracy and
human rights movements abroad.

Post-Cold War Era.

Some democracy experts view the mid-
1970s as the starting point of a new global
expansion of democracy (referred to by
some experts as democracy’s “third
wave”) that further accelerated with the
disintegration and ultimate collapse of the
Soviet Union in 1991.

The end of the Soviet Union left the
United States without a major strategic or
ideological competitor, bringing forth new
optimism among some U.S. policymakers
about the capacity of the United States to
shape global developments and engender
more humane and democratic governance
overseas. With the overriding strategic
logic of the Cold War receding,
democracy and human rights issues began
to assume a more central place on the U.S.
foreign policy agenda.

V. S. democracy and human rights efforts
broadened and became more universal in
geographic focus in this period. Some U.S.
policymakers initially devoted particular
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[Tocnenyromas agmuauctpauus Ponanpna Pelirana

(1981-1989)  ckonmeHTpupoBajga yCUIUA  Ha
MPOJBMKCHAHM  JICMOKPATHU H  MOJUTUYCCKUX
cBoOOI, yIensist ocoboe BHUMAaHUE

KOMMYHHUCTHUYCCKUM I'OCyAapCTBAM.

B 1980-x rogax Konrpecc BO B3auUMOJICHCTBUM C
aMUHUCTpAIEH Peiirana chopmupoBa
OCHOBOIIOJIATAIOIINE  AJEMEHTHI  COBPEMEHHOM
CUCTEMBI COJICHCTBUS PA3BUTHIO IEMOKPATHUH.

KitoueBbIM KOMIIOHEHTOM 3TOH CHCTEMBI CTaJIO
co3manne HarmonansHOro (oHAA B MOMIEPKKY
nemokpatuun (H®DJ[) - wdyacTHOM opraHu3amuw,

MOJIy4uBLIEH B 1983 romy choeuuanbHOE
paspemienue  Konrpecca Ha  uCHoJib30BaHUE
denepanbHBIX CPEeIICTB TUTSE MOAICPKKH

JIEMOKPATHUH 32 pyOe:KoM.

Ilepuox mocyie OKOHYAHUS XOJIOAHOM BOMHBI.

[To omeHkam SKCHEPTHOTO COOOIIECTBa, CEepeArHA
1970-x rONOB cTajga OTHPABHOM TOYKOW HOBOTO

rJ100aJIbHOTO paciupeHust JEMOKpaTUu
(xapakTepu3zyemoro KaK  «TpeTbsi  BOJIHA»
J€MOKpaTU3alliN), KOTOpOE MOJTyYUIIO

JIONIOJTHUTENbHBIM  UMIYNbC IOCIE pachafga u
npekpauieHus cymecrsoanus Coserckoro Corosa
B 1991 rony.

[Ipexpamenue cymiecrBoBanust CCCP mpuseno k
HCYE3HOBEHMIO KJIFOYEBOTO CTPATETHYECKOro U

uneonorndeckoro  konkypeura — CHIA,  uto
CIIOCOOCTBOBAIIO BO3HHUKHOBEHUIO y
aMEPUKaHCKOT0 PYKOBOJICTBa OonbIIero

OIITUMHU3MA B OTHOLIEHNH Bo3MoxkHocTeil CIIIA mo
o0eCIeUeHHI0 BIMSHUS Ha T7100aIbHBIC IIPOIECCHI U
coneiicTBUI0 (popMHpOBaHUIO OoJice TYMaHHBIX W
JEMOKPATHYECKUX CHUCTEM yIIpaBJICHUS B
3apyOeKHBIX  cTpaHax. Ilo wMepe yracaHus
CTPaTEeTHYECKUX HMMIICPATHBOB BpPEMEH XOJIOAHON
BOWHBI BOIPOCH JIEMOKPATHH M IIpaB 4YeJIOBEKa
CTaJM mpuoopeTaTh 0oJiee CyIIeCTBEHHOE 3HAYCHUE
BO BHenrHenosmrnaeckon mosectke CIIIA.

CIIA cymecTBeHHO pacUIMpUIM MacumTadbl U
reorpaUyecKkuii OXBaT CBOEH JEATEIHHOCTU B
00JIaCTH TOMJECPKKH JEMOKPATHH M 3aIlUTHl IpaB
YeJI0BeKa.
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attention to  supporting democratic
transitions in Eastern Europe and the
emerging states of the former Soviet
Union.

Congress enacted legislation that in part
authorized, and laid out the broader policy
framework for, assistance to these
countries through the Support for East
European Democracy (SEED) Act of 1989
(P.L. 101-179, concerning Poland and
Hungary) and the Freedom for Russia and
Emerging Eurasian Democracies and
Open Markets (FREEDOM) Support Act
of 1992 (P.L. 102- 511).

U. S. presidential strategic documents,

beginning with the Bill Clinton
Administration’s national security
strategies (NSS), featured democracy

promotion as an overarching strategic
priority, and the State Department and U.S.
Agency for International Development
(USAID) began to more robustly and
systematically pursue democracy assistance
efforts.

Beyond efforts in Europe and Eurasia,
U.S. efforts in these years sought to
support democratic transitions in a

number of countries in Africa, Asia, and
Latin America. U.S. policymakers also
sought in some instances to use the
aforementioned Trade Act of 1974 to link
trade matters with human rights
conditions, including notably with regard
to the People’s Republic of China (PRC,
or China).

In the years that followed, Congress
further institutionalized and refined issues
of human rights and democracy in U.S.
foreign policy and fostered the
development of an array of policy tools
(see “Selected Policy Tools and the
Congressional Role”).

This included laws that:

— Imposed additional and more targeted
restrictions on assistance on the basis
of human rights (e.g., the “leahy laws”
Restricting assistance to foreign
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Ha  nepBoHauanbHOM  3Tame  NPUOPUTETHOE
BHUMaHHE YAEIAIOCH MO/ JIEPKKE
JEMOKpaTHYEeCKUX TMpeoOpazoBannii B BocTtouHoit
EBporie u rocynmapcTBax, 00pa3oBaBLIMXCS Ha
tepputopuu ObiBiiero Coserckoro Corosa.

Konrpecc paspaboran u mpHHsIT 3aKOHOAATEIbHBIC
aKThl, OIpEACIMBIINE IPABOBYHD OCHOBY H
MEXaHU3Mbl OKa3aHHsS MOMOUIM 3THUM CTpaHaM:
3akoH O MOJJEp)KKEe JeMokpaTtuu B BocTtouHoit
EBponie 1989 roma (B orHomenum Ilombmu u
Benrpun) u 3akoH o mnopnuep)kke cBOOOABI AJis
Poccum  u  dopmupyrommxcst  eBpasHMCKHX
JIEMOKpATUH U OTKPBITHIX pIHKOB 1992 rona.

B CTpaTEeru4eCcKux JIOKYMEHTaxX CIIIA
MPOJIBIDKCHHE JIEMOKpPATUU OBLIO 3aKpEIIeHO B
Ka4yeCTBE OJIHOTO W3 MPUOPUTETHBIX HAIpPaBJICHUM,
Ha4YuHAas co CTpaTeruu HaIlMOHAJILHOU
0€30IacHOCTH, TPHHATOW aJIMHHHUCTpanuer buiia
Knunrona. T'ocynmapcTBeHHBI —JI€eMapTaMEHT |
ArentctBo CIIA no mexayHapoJHOMY pPa3BUTHIO
(USAID) nmpuctynuiu K peanu3aiiid KOMIIEKCHBIX
U CHUCTEMHBIX NPOTrpaMM COJICUCTBUSI PA3BUTHUIO
JEMOKpaTHH.

Hapsiny ¢ mogmepkkoil — JeMOKpaTHYECKHX
npeoOpa3oBaHuil B cTpaHax BoctouHoii EBpombl u
OBIBILIETO CCCP, CoennHeHHBIE IITaTsr
WHUIMUPOBAIM  aHAJOTHYHBIE MPOTpamMMbl B
ctpanax Adpuku, A3zum u JlaTUHCKON AMEpUKH.
Ocoboe BHUMaHHUE OBLIO YACICHO UCIOJIH30BAHUIO
TOPrOBO-DKOHOMUYECKUX MEXaHHU3MOB TUISE
yIOydlIeHUs CUTyalluM C [paBaMH 4YeJloBeKa.
XapakTepHbIM MPUMEPOM JAHHOTO IMOJX0Ja CTAJIO
IIpUMEHEHUE TMOJIOKEHUH 3akoHa o Toprosie 1974
roga B oTHomeHusix ¢ Kwuralickoit HaponHoi
Pecny6nukoii.

B mnocnenyromme roabl Kourpecc ocymiectBui
JAbHEHITYI0 HMHCTUTYLHOHAIM3AIMIO BOIPOCOB

paB YyeJioBeKa u JEMOKpaTUU BO
BHelHenoautuueckom kypce CIIIA, a Taxxke
obecrieun dopmupoBaHue KOMILJIEKCHOTO

MHCTPYMEHTapuUsl peaju3aliu JaHHOTO Kypca (CM.
«MexaHu3MBbl pealli3ali BHEIIHENOJUTHIYECKOIO
kypca CHIA B o0macTu JAeMOKpaTHH U TpaB
yenoBeka: poib u pyHkuuu Konrpeccay).

— bbeum pa3paboTaHbl 51 BHEJIPEHBI
JOIOJHUTENbHBIE KPUTEPUU IPEIOCTABICHUSA
IIOMOILM MHOCTPaHHBIM rocyaapcrsaM. B stom
KOHTEKCTE «3aKOHbI JINXW» yCTaHOBUIIM 3aIIPET
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security force units on the basis of
human rights);

— Appropriated funding for democracy
assistance programs administered by
usaid, the state department, and ned;

— Created new foreign assistance,
reporting, bureaucratic structures, and
authorities related to issues of concern
(e.g., through the international
religious freedom act of 1998, the
trafficking victims protection act of
2000, and the advance democracy act
of 2007);

—  Established the millennium challenge
corporation to provide
economicassistance based on
performance indicators, including
those related to democracy and human
rights;

—  Created new commissions and other
oversight mechanisms (e.g., the
congressional-executive commission
on china and the u.s. Commission on
international religious freedom);

— Authorized targeted sanctions against
individuals and entities on the basis of
human rights violations or corruption.

9/11 and Contemporary Challenges.

In the wake of the September 11, 2001
terrorist attacks, democracy and human
rights  promotion  efforts  became
intertwined to some degree with an
overriding policy focus on combating
terrorism.

Most notably, the United States launched
ambitious projects that aimed to foster
democracy in Afghanistan and Iraq
following U.S. military invasions. The
United States also increased funding for
democracy promotion assistance activities
globally during these years. Even so,
short-term strategic considerations at times
reportedly clashed with longer term
democracy-building efforts, as the United
States sought closer relations with some
authoritarian governments to enhance
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Ha OKa3aHHE COACHUCTBUSI noapa3aciIiCHUAM
HHOCTPAHHBIX CHUJI 6630HaCHOCTI/I, IMpU4aCTHbIM
K HAPYHICHUAM IIpaB YCJIOBCKA.

- bbeuto obecrnedeHo 1eneBoe (puHAHCUPOBAHHE
MpOrpaMM  COJICMCTBUSI JIEMOKpaTUU 4Yepe3
USAID, TocynapcTBeHHBIH JenapTaMeHT H
HanmonanbHbIN dhong B MOJJEPKKY
JIEMOKpaTHH.

— 3HaAuMTEIbHBIM STAllOM CTajJO MPUHSATHE psilia
NpOQWIBHBIX 3aKOHOB: O MEXIyHApOTHOU
penuruo3Hoii cBodoxe (1998 rom), o 3ammre
xepTB Toproiu moapMu (2000 rom) u o
npoaBkeHuH neMokpatuu (2007 roxm).

— DbBUIO  y4YpeKIEHO HOBOE BEIOMCTBO -
Kopnopauus «BpI30BBI TBICSUEIIETUSD,
OCYILIECTBIISIOLIEE BbIACIECHUE SKOHOMUUYECKON
IIOMOIIM C YYETOM IIOKa3aTeled pa3BUTHUA
JEMOKPAaTUYECKMX MHCTUTYTOB W COCTOSIHUS
IIpaB 4€JIOBEKA B CTpaHax-I0Jy4yaTelsix.

—  Jns ycunenust KOHTpoJig ObUd chopMHUpPOBaHBI

HOBBIE HAJ30pHBIE MEXaHU3MBbI, BKJIIOYas
Hcnonnurensuyro komuccuro KoHrpecca mno
Kwuraro 51 Komuccuro CIIIA 1o

MEXIYHApOAHON PETUTHO3HOM CBOOO/IE.

—  Dbbul BHEJIPEH MEXaHNU3M NPUMEHEHUS LIEJIEBBIX
CaHKUMH K JMIAaM W OpraHu3alusM,
IIPUYACTHBIM K HapyLICHUSM IIpaB 4YeJIOBEKa
WJIY KOPPYILMOHHON €ATEIbHOCTH.

N3MeHeHHe NMPHOPUTETOB MoOCHAe COOBITHI
11 cenTsaOps 2001 rona.

[Tocne teppopuctuueckux arak 11 centsops 2001
roga yCujindg 1O HPOABMIKCHHIO ICMOKpAaTUHU U
3alUTe MPaB YeJIOBEKa OKA3aJIMCh B ONPEIEICHHON
CTCIICHU HHTCIPHUPOBAHLL B KOHTCKCT
AOMHUHUPYIOIICTO BHCIHIHCITIOJIUTHUYCCKOI'O
PUOPUTETA - OOPHOBI C TEPPOPUZMOM.

Haubomee  3HaYMMbIMM  TIpUMEpaMH  TaKOTO
[I0JIX0/1a CTajla peau3alus MaclITaOHbIX IPOEKTOB
CIHDA 1o  MOCTPOEHUIO  JEMOKpPaTHMYECKHX
WHCTUTYTOB B Adranucrane u Mpake mocie
IIPOBE/ICHUS] BOCHHBIX ONepaluii B 3TUX cTpaHax. B
paccmatpuBaemsliil iepuoj CIIA Takxke HapacTHIN
00beMbl (PMHAHCHUPOBAHUS IPOTPAMM COACHUCTBUS
Pa3sBUTHIO JEMOKpATHH B TII00ATHHOM MacmiTade.
Heo6xoauMo  OTMETHUTB, 4YTO  KPaTKOCPOUHBIE
CTpaTerMuyecKue MHTEpechl HHOIZIa BCTyHAIUd B
MPOTHBOPEYHE C  JIONTOCPOYHBIMH  33/1a4aMu
J€MOKPAaTHYECKOI0 CTPOUTEIILCTBA! CIOA
CTPEMMJIUCh K Pa3BUTHIO B3aUMOJEHCTBHS C
HEKOTOPHIMH  aBTOPUTAapHBIMH  pEKHMaMH B
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cooperation to combat terrorism. In
Afghanistan and Iraq, the U.S. government
largely failed to achieve stated objectives
around fostering stable, rights-respecting
and democratic political systems.

Additionally, although democracy
promotion was not the primary stated
impetus for the U.S. invasions of these
countries, the U.S. government’s military
overthrow of existing regimes, and its
subsequent rhetorical and policy emphasis
on fostering democratic governments in
their place, prompted some foreign
governments and observers to associate
the concept of U.S. democracy promotion
with  military  intervention. = Some
democracy promotion experts and critics
of U.S. policy pointed to this, along with
certain U.S. practices undertaken in the
context of  counterterrorism  (e.g.,
renditions and abuses of prisoners and
detainees), as doing lasting damage to
perceptions of U.S. values promotion
efforts in foreign countries.

These developments contributed to
eroding optimism more broadly among
some policymakers and experts over the
prospects for the continued expansion of
democracy and respect for human rights
around the world, and over the capacity of
the United States to facilitate such
expansion.

By around the mid- to late-2000s, some
experts argued that a wave of global
democratic expansion that began in the
1970s had begun to stall, with democracy
entering what they described as its most
challenging period since the end of the
Cold War.

New widespread challenges emerged, such
as increasing restrictions on civil society
groups in many countries (see “Selected
Factors Affecting U.S. Efforts”). Several
prominent research organizations that
produce global measures of democracy
concluded that, as of 2022, democratic
governance in the aggregate had not
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MHTEpecax YKPEIUICHUs COTPYIHHUYECTBA B OOpnOe

c TteppopusmoMm. B Adranucrane u Hpake
npaBurenscTBy CIIA He ypaiock [10CTHYB
3asIBJICHHBIX nesnei o dbopMHUpOBaHHIO

CTaOMIIBLHBIX IOTUTHYECKUX CHUCTEM, OCHOBAHHBIX
Ha JCMOKPATHUYCCKUX MMPHUHIHUIIAX U YBA’KCHHUU IIpaB
YCJIOBCKaA.

CnenyerT NOAYEPKHYTb, YTO XOTSA NPOABUKECHHE
JEMOKpATUU HE 3asBJLUIOCH B KaY€CTBE OCHOBHOM
uenu BoeHHbIX omepauui CHIA B 3TuX cTpaHax,
CBEp)KEHUE CYLIECTBYIOIINX PEKUMOB c
MOCJHEAYIOIUM  aKIEHTOM  Ha  IOCTPOCHHMH
JEMOKPATUYECKUX IPABUTENILCTB IIPUBEIO K TOMY,

qTo paa HHOCTpPAHHBIX IIpaBUTCIILCTB n
Ha6J'II-O,I[aTCJ'ICI71 cTala OTOXACCTBJIIATH
AMCPUKAaHCKYIO IMOJIMTUKY IMPOABUIKCHUA

ACMOKpAaTu C BOCHHBIM BMCIIATCIILCTBOM.

Pan skcneproB 1o BompocaMm JIeMOKpaTHU3allMM U
kputukoB noiutuku CIIA yxa3biBaau, 4TO 3TO
00CTOSITENTLCTBO, B COBOKYITHOCTH C HEKOTOPBHIMHU
neiicteusimu CIIIA B pamkax  OoOprOBI ¢
TEPPOPU3MOM (TaKUMHU KaK BHECY/1€OHbIC BBIAYH U
HEMpPaBOMEpPHOE OOpallleHUuEe C 3aKIIOYEHHBIMH H
3aJIep>KaHHBIMH), 0KazaJio JIOJITOCPOYHOE
HEraTUBHOE BJMSHUE HAa BOCHPUITHE IOJIUTUKU
CHIA 1o NOpPOABMKEHUIO  JAEMOKPAaTHUYECKHUX
LIEHHOCTEH 3a pyOexkoMm.

Vka3zaHHbIlE COOBITHS CIIOCOOCTBOBAIM CHUKEHUIO
YPOBHSI  YBEPEHHOCTH CpeAu MpeAcTaBUTEICH
AKCIIEPTHO-TIOUTHYECKOTO cooOmectBa CIIIA B
OTHOILIEHUN MEePCIEKTHB IaJbHEHIIEr0o
pacupoCTpaHEHHUs JIEMOKPAaTUHU U YBAXKECHHS IIPaB
yejoBeKa B MHpE, a TakXKe BO3MOXHOCTEH
Coemnuaensaplx llltaroB  comelcTBOBaTh  ATUM
MPOIIECCaAM.

K cepenune - kony 2000-x rooB psiji aHAIUTUKOB
MPHIIET K 3aKJIIOUYEHUIO, YTO BOJIHA TI00aIHHOTO
pacnpocTpaHeHus 1eMOKpaTHH, HadaBIuasics B 1970
-X TOJax, yTpaTwia JUHAMUKY, U JIEMOKpPATHs
BCTYNHJIA B HAHOOJIEe CIIOXKHBINA MEPUOJT CO BPEMEH
OKOHYAHUSI XOJIOTHOI BOWHEL

Cepbe3Hyro 03a00YE€HHOCTh BBI3BAJIO TIOSIBJICHHE
HOBBIX MAacCIITaOHBIX BBI30BOB, B YacTHOCTH
yCuJIeHue OrpaHUYEHUI JesTeNbHOCTU
OpraHu3alUil TpakJaHCKOro OOIIeCTBa BO MHOTMX
crpanax (cMm. pasgen «Hekotopeie ¢akTopsl,
Brusitonre Ha 3 dextuBHocTh yeunuit CILIAY). Tlo
OLIEHKaM BEAYIIHUX HCCIIeI0BATENbCKUX
OpraHu3alyif, OCYIIECTBIIIONMX  MOHUTOPHHT
COCTOSIHMSL JeMOKpaTuu B mupe, k 2022 roay
pa3BUTHE JEMOKPATUYECKOIO YIPaBJICHUS B LIEJIOM
HE TOJIBKO CTarHupoBasio 0ojiee JAecATUIIEeTUs, HO U
JIEMOHCTPHPOBAJIO TPHU3HAKK perpecca Mo psay
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advanced for well over a decade, and in
some respects had declined.

The present authoritarian character of the
governments of Russia and China, and the
threat that many observers claim they pose
to human rights, democracy, and
international norms and institutions
upholding these values—has reinvigorated
emphasis on democracy and human rights
as a component of, and a rationale for,
political and strategic competition with
these countries— on the part of the United
States and among some U.S. allied and
partner governments.

At the same time, policy orientation
around such competition echoes some
prior policy questions for Congress about
the extent to which the United States
should promote democracy and human
rights overseas given competing U.S.
priorities and uncertainty over the
effectiveness of U.S. efforts. In general,
Congress may consider whether to accept,
reject, or seek to modify the executive
branch’s approach to human rights and
democracy promotion, how to use
available tools to those ends; and whether
or not to create new tools.

Selected Policy Tools and the
Congressional Role

The United States employs numerous
foreign policy tools intended to promote or
defend democracy and human rights.
Congress authorizes, appropriates
resources for, and conducts oversight of
the use of these tools, a selection of which
are briefly discussed below. CRS products
that discuss these foreign policy tools in
greater depth appear in text boxes at the
end of the sections below.
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IIOKa3aTelieH.

Hpineninuii aBTOpUTapHBIN XapakTep MPABUTEIbCTB
Poccun wu Kwuras, BOCHpUHMMAeMbIi MHOTMMH
HaOIofaTeN MU Kak yrpo3a IpaBaM 4YeJOBEKa,
JEMOKpPaTUM M  MEXAYHapOIHBIM HOpPMaM |
MHCTUTYTaM, CIIOCOOCTBOBAJIO TOMY, YTO BOIIPOCHI
JEMOKpaTUM M TIIpaB 4YeJIOBEKa BHOBb CTalld
BAJKHBIM AJIEMEHTOM IIOJINTHYECKOTO u
CTPATETUYECKOI0 IPOTUBOCTOSIHUSA MEXAY 3THUMH
rocynapctBamu u CIHA, wux cowo3HMKaMu H

HapTHEpaMH.
Bwmecte c TeM TaKas OpHUEHTALM
BHEIIHENOJUTUYECKOTO Kypca Ha MPOTHUBOCTOSIHHE
BHOBb  aKTyanusupyer  nepen  Konrpeccom

TPaIUIMOHHBIE BOIPOCHl O IIEIIECOO0PA3ZHOCTH
npoasuxenus: CIIIA nemokpatuu u mpaB 4yelioBeKa
3a pyOeXoM C Y4ETOM JPYTUX IPUOPUTETOB CTPAHBI

U HEOJHO3HAYHOCTH OICHOK 3()PEeKTUBHOCTH
PEINPUHIMAEMBIX YCHITHI.
B oroii cBa3m nepen Konrpeccom  crosT

CIIEyIOIMEe 3aJlauM: OIpe/eieHUe IO3ULUU B
OTHOLIEHUU NOAXOJAa HCIOJHUTEIBHOM BIIACTU K
MPOJIBIDKCHHUIO TpaB dYeJiOBeKa U JACMOKPATHH
(moanepkka, OTKJIOHEHHE WJIM KOPPEKTHPOBKA);
BbIpabOTKa ONTUMAaJIbHBIX MEXaHU3MOB
HCIIOJIb30BaHUS HMMEIOLIUXCS HMHCTPYMEHTOB JUIS
JOCTIDKEHHSI 3TUX 1IeJIeH; OIleHKa HEeOOXOIUMOCTH
pa3pabOTKM HOBBIX MEXaHWU3MOB  peaH3aIiu
MMOCTaBJIECHHBIX 3a/1a4.

MexaHu3Mbl peajJan3alnymu
BHenHenoJuTHYeckoro Kypca CIIIA B
00J1aCTH JIEMOKPATHH M IIPaB YeJ0BeKa:
poJb M pyHknuu Konrpecca

B nemsx npoABuKEHMs M 3alUTBl JEMOKPATUU H
npaB yenoBeka CoenuHenHble LITaThl IpUMEHSIOT

HII/IpOKI/Iﬁ CIICKTP BHCIIHCTIOJIUTHYICCKUX
HHCTPYMCHTOB. KOHFpeCC OCYIICCTBIIACT
3aKOHOAAaTCIbHOC obecrieueHue 9THUX

HHCTPYMCHTOB, IPUHUMACT PCHICHUSA O BBIACICHUUN
H€O6XOI(I/IMI>IX peCypCcoB MW KOHTPOJIUPYET HX

UCIIOJIb30BaHUE. B HACTOALLEM paszneine
IIPEACTABIICHBl  KJIIOYEBBIE DJJIEMEHTHl  JaHHOTO
uHcTpyMeHTapus. [logpoOHbIN aHamu3 colepKUTCs
B Marepuanax MccinemoBaTenbCkoil — City:KObl

Konrpecca.
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Democracy Assistance

The Foreign Assistance Act of 1961
emphasizes civil, political, and economic
rights, anti- corruption and transparency,
and the fostering of democratic institutions
as priorities of U.S. foreign assistance.

Congress, in
Operations,

annual State, Foreign
and Related Programs
(SFOPS) appropriations  bills, funds
“democracy programs,” including
programs that support good governance,
credible elections, human rights and
fundamental  freedoms, independent
media, and other efforts.

This amount has averaged around $2.5
billion annually over the last several years,
with USAID and the Department of State
serving as the primary managers of these
resources.

Aside from SFOPS, Congress has also at
times appropriated resources through
supplemental appropriations bills related
to acute issues or crises.

Congress may direct that certain funds be
managed by particular U.S. government
offices, be used for specific purposes (e.g.,
for internet freedom or efforts to protect
civil society activists and journalists), or
support programs in particular countries.

Congress,  through ~ SFOPS, also
appropriates funds to the National
Endowment for Democracy (NED), a
private nonprofit organization established
in 1983 to promote democracy globally.

Although expressly not an agency or
establishment of the U.S. government,
NED is funded chiefly through annual
appropriations authorized by the National
Endowment for Democracy Act (Title V
of P.L. 98-164; 22 U.S.C. §§4411 et seq.).
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CopeiicTBue 1eMOKPAaTHY€CKOMY Pa3BUTHIO

3aKOH O NOMOIIM HWHOCTPAHHBIM TOCyAapCcTBam
1961 roma ompenenser B KauecTBE NMPUOPUTETHBIX
HarpaBjeHul MexayHaponHod mnomou CIIA:

3alLUTy IPAXKJAHCKUX, MOJIMTUYECKUX u
SKOHOMUYECKUX pas, IIPOTUBOICHCTBUE
KOppPYIILIUH, oOecnieueHue OTKPBITOCTH

roCyAapCTBEHHOI'O  YyIPaBJICHUA HW  YKPCIIJICHUC
ACMOKPATUUCCKHUX NHCTUTYTOB.

B pamkax exeroJHbIX 3aKOHOB O (PMHAHCHUPOBAHHUU
l'ocymapcTBeHHOrO  AemapTamMeHTa,  [pOrpaMm
MEXIYHAPOAHOM TIOMOIIA M  COIMYTCTBYIOLIUX
nanpasnenuit  (SFOPS)  Konrpecc  Bwigenser
OIO/DKETHBIE ~ ACCUTHOBaHHMS  Ha  MPOTPaMMBbl
pPa3BUTHSL JIEMOKPATHH, BKJIIOYAIONINE COJICUCTBUE
dbopmupoBanuio 3G(HEKTHBHOTO TOCYIAPCTBCHHOTO
yIpaBJICHUs, MOIJIEPKKY IMPOBEIEHUS CBOOOIHBIX
BEIOOPOB, 3alUTy IpaB YeIIOBEKA W OCHOBHBIX
cBoOON, pa3Butrre He3aBucumbix CMU  u
pealn3aluio UHBIX TPO(YUIBLHBIX MEPOIPUSITUH.

B nocnennue roapl 00beM Takoro (pUHaHCUPOBAHUS
COCTaBJISIET B CPEIHErOJJOBOM HCYHMCIEHUU OKOJIO
2,5 w™ipAa J0UIapoB, INPU  3TOM  OCHOBHBIMH
pacnopsautensiMu cpeacts BoicTynaror USAID u
['ocynapcTBeHHBIH €napTaMeHT.

Hapsiny ¢ perynsipHbIM (UHAHCHPOBAaHHEM dYepe3
SFOPS, Konrpecc Takxe HpUHHMAaET PELICHUS O
BBIJICJICHUN JIOTIOJTHUTENIFHBIX ACCUTHOBAHUH ISt
pearupoBaHMs Ha  OCTpbIe  NPOOJEMBI  WIH
KPU3UCHBIE CUTYaIUH.

Konrpecc HazeneH MOJHOMOYHUSMHU OMPEICIIATh
MOPSZIOK  pacIpe/ieNieHus] CPeACTB, B TOM YHCIIE
yCTaHABJIMBAaTh  IEPEYCHb  IPABUTEIBCTBEHHBIX
yupexxaenuii CILIA, BpicTymammmx B KadecTBe
pacropsAnTeeii KOHKPETHBIX (DOHIO0B, ONPEIEISTh
[[EJIEBOC HA3HAUYCHUE CPEIACTB (HAmpumep, Ha
obecrieueHre cB0OOABI MH(GOPMAIIMKM B MHTEPHETE
WM OCYIICCTBIICHHE MEp IO 3alIUTe aKTHBUCTOB
IPaXJTaHCKOTO OO0MIIeCTBA U JKyPHAIWCTOB) H
yTBEPXKIATh nepeveHb CTpaH-TIoJTy4aTeseH
MIOJICPKKH.

B pamkax cucrtemsl punancupoBanus yepe3 SFOPS
Konrpecc Taxxe obecrieunBaeT BbIJICICHUE CPEJICTB
HarmmonansHOMY (OHITy B TIOIICPIKKY TEMOKPATHH
(H®J/I) - yacTHOH HEKOMMEpPYECKOH OpraHU3aINH,
yupexzaeHHo B 1983 rogy B umensix coaencTBHs
Pa3BUTHIO JEMOKPATHYECKUX IPOLIECCOB B MUPE.

Hecmotps Ha To, yto HD/I HE BXOIUT B CTPYKTYPY
denepanpabix  opranoB Bimactu  CIHIA, ero
NEeSATEIbHOCTh (PUHAHCUPYETCS TMPEUMYIIECTBEHHO
3a cyeT €XKETrOIHBIX ACCUTHOBAHUH,
MpeAyCMOTpPEHHBIX 3akoHOM o HanuonamsHOM
dboHIE B TONIEPKKY HeMOkpatuu (pasmen V
[Ty6nmunoro 3akona 98-164; Con 3akonoB CIIIA,
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NED awards grants to organizations
involved in democracy promotion; a
portion of these grants are provided to four
affiliated “core institute” U.S. nonprofit
organizations, while the rest are provided
as direct grants to local civil society
organizations working in target countries.

NED’s private status allows it to operate
relatively  independently = of  U.S.
government foreign policy direction, and
this status as well as NED’s funding
model may facilitate work in closed
societies.

Appropriations acts generally specify that
democracy programs, including those
funded by NED, may be implemented
“notwithstanding” other provisions of law,
thereby generally allowing for funding
programs in countries where foreign
assistance is otherwise prohibited. At the
same time, some provisions of permanent
law impose restrictions on democracy
assistance.

For instance, Section 116 of the Foreign
Assistance Act of 1961 (FAA), which
authorizes certain assistance for purposes
of promoting civil and political rights,
states that “none of these funds may be
used, directly or indirectly, to influence
the outcome of any election in any
country.”

In authoritarian contexts, democracy
assistance programs may primarily or
exclusively entail training or other support
to foreign civil society actors rather than
government actors.
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paznen 22, §§4411 u nanee).

H®JI ocymecTBasier rpantoBoe (puHAHCUPOBAHHUE
OpraHM3alnil, peaau3yruX MporpaMmMbl pa3BUTHUS
JE€MOKPATUYECKUX UHCTUTYTOB.

I[Ipy »>TOM MexaHM3M pacnpenesneHus CpeAcTB
MpeAyCMaTpPUBAET HaIpaBJiCHUE JacTH
(DMHAHCHPOBAHUS  YETBIPEM  ACCOIMHPOBAHHBIM
«0a30BBIM WHCTUTYTaM» - aMEpPUKaHCKUM
HEKOMMEpPUYECKHUM OpraHu3alusM, B TO BpeMsl Kak
OCTaBIIIAsACSA JacThb MPEIOCTaBIISACTCS
HEMOCPEACTBEHHO OPraHU3alMsAM T[PaXTAHCKOTO
o0miecTBa, JCUCTBYIONIMM B IIEJCBBIX CTpaHax.
Cratyc yactHOlM opranuzanuu obecrneunBaeT HD/]
3HAQUUTEJIbHYK0  CTENEHb  HE3aBUCUMOCTH  OT
BHEUIHEIMOJIUTUYECKOT0  Kypca  IPaBUTENIbCTBA
CIIA, yTo B COYE€TaHUM C UCHOJIb3YyEMON MOJIEIBIO
(bMHAHCHPOBAaHUS  CO3Ja€T BO3MOXKHOCTH IS
OCYILECTBJIEHUSI ACATEIbHOCTH B CTpaHax ¢
3aKPBITBIMU MTOJUTUYECKUMU CUCTEMAMH.

CornacHo HOJIOKEHUIM 3aKOHOB 00
ACCUTHOBAHUSX, MPOTPaMMbI B OOJIACTH Pa3BUTHUS
JIEMOKpPAaTUH, BKJIIOYAs peaM3yeMble MO JIMHUHU
H®JI, mMoryr oCylecTBIATbCS «HE3aBUCUMO OT
MHBIX 3aKOHOJATEIbHBIX MOJIOKESHUMY, YTO CO3JacT
MPAaBOBYKD OCHOBY I peaju3aluy IMpPOrpaMm B
CTpaHax, TJile TMPEeJOCTaBJICHUE HWHOCTPaAaHHOU
MOMOIIM B MHBIX CiIy4asx 3ampeunieHo. Bmecte ¢
TEM OT/EJIbHBIE IIOJI0KEHUSI 0a30B0r0
3aKOHOJIaTENIbCTBA YCTAHABJIMBAIOT OIPEACICHHbBIC
OTPaHUYCHUS Ha COZeHiCTBUE Pa3BUTHIO
JIEMOKpPaTHH.

B wactHoctn, pasznmen 116 3akoHa o mnomoiu
MHOCTPaHHBIM rocyapcTBam 1961 roja,
pErIaMeHTHPYIOIINA TOPSAIOK COACUCTBUSA B LIEISAX
3aUTBl  TPAKIAHCKUX H IOJIUTUYCCKUX TIPaB,
COJICPKUT TPSAMON 3ampeT Ha HCIOJIb30BaHHE
BBIJICJISIEMBIX CPEJACTB, MPSIMO WJIA KOCBEHHO, IS
OKa3aHUs BIUSHUS HA Pe3yJbTaThl BHIOOPOB B KAKOM
-u00 CTpaHe.

B ycroBusix aBTOPUTApHBIX PEKHUMOB MPOrPAMMBI
COJICUCTBUSl PAa3BUTHIO JIEMOKPATHUU, KaK IMPABUIIO,
OpUEHTHPOBaHbl Ha oOOydYeHHEe U UHBIE (QOPMBI

MOAJICPKKH IIPEICTABUTENEH IPaKJIAHCKOTO
obmiecTBa, IHpU  3TOM  B3auMoOJEicTBUE  C
TOCYIApCTBEHHBIMH ~CTPYKTypaMH MOXET OBbITb
CYLIECTBEHHO OTrPaHUYEHO 1100 HE
OCYILECTBIIATHCS.
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Democracy Assistance in Hostile Contexts:Technical vs. Political Approaches

A number of democracy assistance approaches and methods originated in the early post-
Cold War years, when many governments were in a period of transition and seeking
assistance for their own democratization goals.

Today, U.S. efforts often grapple with entrenched authoritarian governments that are
actively seeking to combat threats to continuing their authoritarian rule. The United States
has thus had to adjust its democracy assistance activities to more hostile environments.

Democracy assistance programming has faced criticism as it has evolved. Some analysts
argue that the United States and other funders have continued to support some programs
that feature technical approaches in contexts where the obstacles to democracy are more
political in nature.

According to these critics, programs that focus on building the technical skills of new
members of parliament, for example, are of questionable usefulness in non- democracies in
which the parliament does not exercise genuine political power.

Relatedly, some programs whose stated purpose is to promote democracy may focus more
narrowly on goals such as good governance; some experts have questioned the assumption
that improving governance is necessarily supportive of democratization, noting that doing
so in authoritarian or semi-authoritarian contexts may enhance the domestic legitimacy of
the ruling government.. Some critics contend that technical approaches may allow
authoritarian leaders to support limited reforms that enhance their perceived democratic
legitimacy (such as gender quotas in parliaments) among international observers, while
resisting more far-reaching reforms that could threaten these leaders’ rule.

Other democracy promotion experts have noted strengths and weaknesses of both more
political and more technical (or “developmental”) democracy assistance approaches,
arguing that “neither approach is necessarily better than the other; the efficacy of each
depends greatly on the specific country context.”

U. S. agencies have acknowledged the importance of political factors as possible
obstacles to democratic development. In non-democracies, the United States has engaged
with and supported civil society and media organizations in addition to—or rather than—
government actors.

This approach can entail challenges and limitations. Politically oriented activities in
authoritarian or semi-authoritarian contexts may be more difficult to put into practice, face
limitations on in-country activities, engender risks and push back from foreign
governments, and have greater potential to negatively affect bilateral relations.
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Peanuzanus nmporpamMmm cogeicTBUA AEMOKPaATUHY€CKOMY PasBUTHUIO

B HEOJIATONPHUSATHBIX YCJAOBUAX: TEXHHYECCKHH M MOJUTHYECKUIN ACHEeKThI

CymecTByIONIME MEXaHU3MbI COACUCTBUS AEMOKPATHIECKOMY Pa3BUTHIO ObLUTH C(OPMHPOBAHEI
B [IEPBBIE TOJbI I1OCIE OKOHYAHUS XOJIOJHON BOMHBI, KOI/1a MHOTHE TOCYAapCTBa OCYILECTBIISUIA
MNOJUTUYECKYI0 TpaHCHOPMAIMIO M CTPEMUJIMCH TIOJYYUTh TOJJCPKKY B JIOCTHKEHUH
COOCTBEHHBIX Iienel nemokparusanuu. B Hacrosimee Bpems ycunus CIIIA B manHoil cdepe
CTAJIKUBAIOTCS C CHUCTEMHBIM MPOTHUBOJICUCTBHEM YKOPEHUBIIUXCS aBTOPUTAPHBIX PEKUMOB,
MPUHUMAIOLIUX MEpPbI MO MPEAOTBPALECHUIO YIPO3 CBOeMy mpamieHuto. B stoil ceszu CLIA
OCYIIECTBHJIN aJIalITALIMIO CBOCH JEATEIHHOCTH MO COJECHCTBHIO IEMOKPATHU K 00JIe€ CII0KHBIM
YCIIOBHSIM.

DKCIepTHOE COOOIIECTBO BBIPAKAET OINPENEICHHBIE KPUTHYECKHE 3aMEUYaHHS B OTHOIICHUH
SBOJIIOIMH MPOTpaMM coeicTBus neMokparuu. [lo muenuro pana ananutukos, CILIA u ngpyrue
JIOHOPBI TIPOJIOJDKAIOT TIOAJIEPKUBATh MPOTPAMMBI TEXHHYECKOTO XapakTepa B CHUTYaIHsX,
KOT'Jla IPENATCTBUS JEMOKPATU3alUK HOCIT MPEUMYIIECTBEHHO MOJUTHYECKH xapaktep. Kak
YKa3bIBAe€TCS B KPUTHYCCKHX OIICHKAX, IMPOrpaMMbl, HANpPaBICHHBIC Ha IOBBIIICHUE
npodeccuoHanbHOM KBaM(UKAIIMK HOBBIX YICHOB MapiaMeHTa, UMEIOT OrpaHUYCHHYIO
3P PEKTUBHOCTh B HEAEMOKPATUYECKHIX TOCYAaPCTBAX, € MapIaMeHT He 00JIafaeT pealbHBIMH
MOJIUTUYECKUMH TOJHOMOYMAMU. B CBSI3M € 3TUM cleayeT OTMETUTh, 4YTO HEKOTOphIE
nporpaMMbl, (OpPMaabHO  HANpaBICHHbIE HAa  pa3BUTHE JEMOKpATHH, (PaKTHYECKH
choKycupoBaHbl Ha 0oJiee Y3KUX 3a/1adaxX, TAKMX KaK COBEPIICHCTBOBAHUE T'OCYIaPCTBEHHOIO
ynpasieHusi. [Ipy 3TOM psig dKCHEPTOB MOJBEPraeT COMHEHHIO NPEANOIOKEHHE O MPSIMOM
B3aMMOCBS3M MEXIy TMOBbIIIeHHEM J(G(EKTUBHOCTH YIpaBiICHUs M JAeMOKpaTH3aluei,
yKa3bplBasg Ha TO OOCTOSTENHCTBO, YTO B YCIOBHSX ABTOPUTAPHBIX HIIHM IOJyaBTOPUTAPHBIX
PEKHUMOB 3TO MOXET CHOCOOCTBOBATH IMOBBIMICHUIO BHYTPEHHEW JETMTHUMHOCTH MPaBSIIUX
kpyroB. CorimacHO KpPUTHYECKHMM  OIICHKaM, TEXHUYECKHMH TIOAXOJ  IMPEIOCTABISAET
ABTOPUTAPHBIM JIUJEpaM BO3MOXKHOCTh PEaM30BbIBATh OrpaHUYCHHBIE pedopMbl (Hampumep,
BBEJCHWE TEHJIEPHBIX KBOT B IapjiaMeHTax), HampaBleHHbIe Ha (opMuUpOBaHHE
JEMOKPAaTUYECKOT0 MMHUJKA B TJIa3aX MEXIyHApOJHOTO COOOIECTBA, MPU OJHOBPEMEHHOM
OJiokMpoBaHUM OoJiee TITyOOKUX MpeoOpa3oBaHUM, MPEACTABISIONINX MMOTEHIIUATIBHYIO YIPO3Y
COXPaHEHMIO UX BJIAcTU. B TO ke BpeMs MHBIE SKCIEPTHl B 00JIACTH Pa3BUTHUS JEMOKPATUU
IPOBOJSAT CPAaBHUTEIBHBIA aHAIN3 MOJUTHYECKOTO W TEXHHUYECKOTO (MIIH «IBOJIOLMOHHOTOY)
MOJXO0JI0B, MOMYepKHBasi, 4TO 3(P(PEKTUBHOCTh KAXKAOTO M3 HUX OMpeensercs crnenuduxoit
KOHKPETHOM CTPAHBI.

AMepHUKaHCKHE BEJIOMCTBA IMPHU3HAIOT KIIOYEBOE 3HAYCHUE TOJUTHYECKUX (DAKTOPOB Kak
NPENsATCTBUA JEMOKpPAaTHUYECKOMY pa3BUTHIO. B Henemokpatmueckux rocynapcrBax CIHIA
BBICTPAUBAIOT B3aWMOJICHCTBHE C OpraHMW3alUsIMU TpaxaaHckoro obmectBa U CMU u
OKa3bIBAlOT UM IMOAJEPKKY - KaKk B JOINOJIHEHUE K COTPYJHUYECTBY C TOCYIAPCTBEHHBIMU
CTPYKTypaMH, TaK U BMECTO TaKOBOTO. Peanmn3anus mogo0HOro Moaxoaa COMpsDKeHa ¢ PSaoM
CYIIECTBEHHBIX  TPYOHOCTEH MW  oOrpaHu4yeHuil. B  yclnoBUAX  aBTOPUTapHBIX WU
MOJYyaBTOPUTAPHBIX  PEKUMOB  IOJUTUYECKM OPUEHTHPOBAHHASA  JICSITEIBHOCTH  MOXET
CTAJKMBAThCS C  MPEMSITCTBUSAMU TPU  MNPAKTUUECKOM  peanu3aluM, IOJBEpPraTbcs
OTPAaHUYUTEIBHBIM MEpaM BHYTPU CTpPaHbl, BCTPEYaTh MPOTUBOJECUCTBUE CO CTOPOHBI
WHOCTPAHHBIX MPABUTENIHCTB U MPUBOJIUTH K OCIOKHEHHIO ABYCTOPOHHUX OTHOILICHUM.
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Reporting Requirements

Through legislation, Congress requires the
executive branch to report on democracy-
and human rights-related issues overseas.

Congressionally mandated reports may
serve a variety of functions, including

— scrutinizing abuses by  foreign
governments both to bring them to
light and to incentivize improved
practices;

— informing U.S. policy decisions,
including congressional consideration
of foreign assistance budget requests;

— helping to ensure continued
diplomatic attention on issues of
human rights within the U.S. State
Department and at overseas posts;

- and equipping nongovernmental
actors with information that they may
use to advocate for improved
conditions. At the same time, the
executive branch often contends that
reporting requirements impose
burdens on scarce resources, and may
adversely affect bilateral relations
with foreign governments.

Congress has mandated a number of high-
profile reports that are global in scope and
produced on an annual basis, most notably
the following:

- the Country Reports on Human Rights
Practices, which describe human
rights conditions in foreign countries
around the world and are mandated by
Congress through Section 116 (22
U.S.C. §2151n) and Section 502B (22
US.C. §2304) of the Foreign
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TpeboBaHUA K OTYETHOCTH

B 3aKOHOIaTCIIbHOM HOPSIIIKE Konrpecc
YCTaHaBJIMBACT JJIA ACIOJIHUTEIBHOU BJIaCTU
TpeOOBaHHUS O  MPEACTABICHHH  OTYETOB O
COCTOSIHUU JIEMOKpaTHMM U T[paB uYeJIOBeKa 3a
pyOexoM.

Takue oT4eThI pemaroT CICAYIOUC 3aa4u:

— @uKcUpPYIOT  HapylleHUs €O  CTOPOHBI
WHOCTPAaHHBIX  IPABUTEIBCTB B LEIAX
OpUJaHUs UM OMNIaCKM U CO3JaHus
IPENOCHIIOK /U1 IO3UTUBHBIX U3MEHEHUI;

— obecrieunBaOT MH(YOPMAIMOHHYIO OCHOBY IS
IPUHATHS ~ BHEIIHENOJUTUYECKUX  PELICHUU
CILIA, B TOM wuMciae 0OpU PacCMOTPEHHUH
Konrpeccom  BompocoB  (huHaHCHpPOBaHUS
IIPOrpaMM MEXAYHApPOJIHON ITOMOILH;

— o0ecrneyuBalOT MOJJEpKAHUE IOCTOSHHOTO
JTUTUIOMAaTUYECKOTO BHUMAaHUS K BOIPOCaM
npas YyeloBeKa B ['ocynapcTBeHHOM
nenapramente CIIIA wu ero 3apyOeXHBIX
MPEeACTaBUTEIbCTBAX;

—  TPEeJOCTaBISIOT HETPaBUTEILCTBCHHBIM
OpraHm3aiusaM HeoOXOTuMYyH HWHOOPMAIIUIO
JUIs. OTCTAMBAHHSI HEOOXOJAMMOCTH YIyUIICHUS

cutyanuu. Ilppy  3TOM  1IpexncraBuUTENH
UCIIOJIHUTEIBHON BJIACTH YKAa3bIBAlOT Ha TO
00CTOSITENBCTBO, 9TO TpeOOBaHUs K

OTYETHOCTH CO31ar0T JIOTIOJIHUTEIIbHYIO
Harpy3Ky Ha HMMEIOIUECS PEeCypChl U MOTYT
OKa3bplBaTb  HEraTMBHOE  BO3JEHCTBUE  HA
JBYCTOPOHHUE OTHOUICHMSI C HMHOCTPAaHHBIMU
rocy1apCTBaMH.

[lo pemenuto KoHrpecca  ocymecTBusieTcs
perynspHas ~ TOATOTOBKA  pslda  KIIFOUEBBIX
CIKCTOAHBIX OOKJIAA0B, OXBATLIBAIOIIHUX CUTYalHIO
B pa3nuuHbBIX cTpaHax wmupa. K Haumbonee
3HAYUMBIM OTHOCSITCSL:

— Joxmanel 0 TONOXEHWH B 0OIacTH mpaB
YelloBeKa B CTpaHaxX MUpa, IOJArOTOBKA H
MIPEJICTABJICHUE KOTOPBIX periiaMeHTUPOBAHBI
paznenom 116 (Ceox 3akonoB CIIA, pazmen
22, §2151n) u paznenom 502B (CBoj 3ak0HOB
CIIA, paznen 22, §2304) 3akoHa O MOMOIIH
MHOCTpaHHBIM TocynapctBam 1961 roma B
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Assistance Act of 1961 (FAA, P.L.
87-195, as amended);

— the International Religious Freedom
Report (IRF Report), which describes
religious freedom conditions in
foreign countries around the world
and is mandated through Section 102
(22 U.S.C. §6412) of the International
Religious Freedom Act of 1998
(IRFA, P.L. 105-292, as amended);

- the Trafficking in Persons Report (TIP
Report), which assesses the efforts of
governments around the world
(including the United States) to
combat human trafficking and is
mandated through Section 110 (22
U.S.C. §7107) of the Trafficking

Victims Protection Act (TVPA,
Division A of P.L. 106-386, as
amended).

Among these reports, IRFA requires the
President to publicly designate countries
with governments determined to have
engaged in or tolerated particularly severe
religious freedom violations.

The TVPA similarly requires the
Administration to publicly rank countries
based on their efforts to combat human
trafficking.

Foreign governments can face possible
U.S. sanctions or other restrictive actions
based on these reports, though the
President may make exceptions or waive
the restrictions, including on the basis of
U.S. national interest (see “Issue-Specific
Restrictions” below).

Congress has modified the scope of the
reports and changed the country
designation categories or methodologies
from time to time.

In December 2023, Congress enacted the
Combating Global Corruption Act as part
of the National Defense Authorization Act
(NDAA) for FY2024 (P.L. 118-31),
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JEHCTBYIOLEH pelaKIUu;

—  Jloxmam O MEXKIYHApOAHOM  PpEIUThO3HOMN
cB00O/Ie, CoNEepKaluil aHalu3 IOJIOKEHUS B
obmacT  cBOOOABI ~ BEPOUCHOBENAHHS B
3apyOeXHBIX TocyaapcTBax. Ero moaroroBka
pernameHTupoBaHa paszgenom 102 (Cop
3akoHoB CIHIA, pazmen 22, §6412) 3akona o
MEXIYHApOAHON peIuruo3Hoit ceobone 1998
rojia B J€MCTBYIOLIEH PENAKIIUN;

- Joknan 0
IIPEACTABIISIIOIU I OLICHKY yCUINI
MPAaBUTEIbCTB  PA3jIMYHBIX  CTpaH  MHUpaA
(Bxmouass  CIIIA) 1o NpOTUBOACHCTBUIO
Toproeie Joabmu. lloaroroBka nokiana
OCYLIECTBIISIETCA B COOTBETCTBUU C Pa3JeiIOM
110 (CBon 3akonoB CIIA, pazgen 22, §7107)
3aKoHa O 3alUTE XEPTB TOPIOBIM JIOJbMHU B
JEUCTBYIOLIEH PENAKIUU.

TOPTOBJIC JIFOAbMU,

Ocoboro BHHMaHUS 3aCIyXKHBAIOT CIICIHATbHBIC
Tpe6OBaHI/I$[ B OTHOLICHHMHU YKa3aHHBIX IOOKJIadOB:
3aKOH O MEXIYyHapOJHOW PETUTrHO3HOW CBOOOME
Bo3yaraer  oOs3atenscTBO  Ha  IlpesmzmeHTta
nyOJIMYHO OMpPENeNATh CTPaHbl, IPABUTEIHCTBA
KOTOPBIX JOMYCKAIOT WU HE MPEMSITCTBYIOT 0CO00
CEepPbE3HBIM HapYIICHHUSM PEIUTHO3HON cBOOOABI. B
COOTBETCTBUHM C aHAJIOI'MYHBIMU Tp€6OBaHI/IHMI/I
3akoHa O 3allUTe JKEPTB TOPrOBIU JIIOJBMHU
AJMUHHCTpALHS [Tpe3unenTa o0s13aHa
OCYIIECTBIIATH IMyOJIHYHYIO KIacCH(UKAIMIO CTpaH
Ha OCHOBE OIECHKM HX YyCWIMH 1o Ooppbe ¢
TOproBiei aoapMu. Ha ocHOBaHMM conepiKauxcs
B JIaHHBIX JOKJIaJax OICHOK MOTYT BBOJIUTHCS
cankuuu CHIA wiu uHbBIE OTPaHUYUTENIBHBIE MEPBI
B OTHOIICHHWM HWHOCTPAHHBIX IIPABUTCIILCTB. B T0
ke Bpems llpesumeHT wuMeeT mTpaBO JAeNaTh
UCKJIIOYEHUS] WIM TPUOCTAHABIMBATH JEHCTBHE
OFpaHquHHﬁ, B TOM YHUCJIC nucxoas u3
HalMoHanbHbIX HHTepecoB CHIA (cMm. pasnen
«CrienianbHbIe OTPAaHUYCHUSIK HUKE).

Konrpecc Ha  perymsipHOil  OCHOBE  BHOCHT
KOPPEKTUBBI B OXBAaT U PaMKH JOKJIAJOB, a TaKXKe
OCYILIECTBISIET IEPECMOTP KaTeropuil CTpaH U
METOJI0JIOTUH UX OLICHKHU.

B nmekabpe 2023 roma B pamkax 3akoHa O
HaIMOHANBLHOU 000poHe Ha 2024 (UHAHCOBBIN T0J]
Konrpecc mnpunHsin 3akoH O HPOTUBOJEHCTBUU
ro0anbHOM  KOPPYNIMHU, KOTOPHIM  BBOJAUTCSA
TpeOOBaHHUE O  CXKErOJAHOW  OTYCTHOCTH 00
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containing a new annual reporting
requirement related to foreign government
efforts to combat corruption.

Separately, a provision included in the
FY2024 NDAA repealed a prior annual
report on U.S. efforts to promote
democracy and protect human rights in
non-democratic and democratic transition
countries that had been mandated by the
Advance Democratic Values, Address
Nondemocratic Countries, and Enhance
(ADVANCE) Democracy Act of 2007
(Title XXI of P.L. 110-53).63 Congress
has frequently required additional reports
on specific issues or countries/regions of
concern, either as part of standalone
legislation or  through reporting
requirements contained in broader bills.

International Institutions and
Initiatives

The United States works through
multilateral  institutions and  other
international ~ groupings to  promote

democracy and human rights.

Beginning in the aftermath of World War
II, the United States and other leading
democracies sought to embed democratic

norms within multilateral institutions,
including the Bretton Woods system
governing international financial

institutions (1944), the United Nations
(U.N., 1945), the North Atlantic Treaty
Organization  (NATO, 1949), the
Organization for Security and Cooperation
in Europe (OSCE, 1975), and the
European Union (EU, 1993), among
others.

To some extent the originators of these
institutions built democracy and human
rights norms into the operating systems of
the international order, linking these
norms with security and economic benefits
in order to incentivize countries to meet
democratic standards.
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3¢ hEKTUBHOCTH Mmep, IPUHUMAEMBbIX
MHOCTPAaHHBIMU IPAaBUTENBCTBAMH IO Oopnrbe ¢
KOpPYILIUEH.

OAHOBPEMEHHO C 3TUM OTIEIbHBIM IOJIOKEHUEM
yKa3aHHOTO 3aKkoHa OblJla OTMEHEHa MpaKTHUKa
IIOATOTOBKHU €KErofHOr0 JIoKJaza o0 YCHIMIX
CIIA mo pa3BUTHIO JIEMOKpAaTHHM U 3alllUTe MpaB
YyeloBeKa B  HEJIEMOKPATUYECKUX CTpaHax H
CTpaHax, HaXOIAIIUXCS B nporecce
JEMOKPATUYECKOTO nepexo/a, paHee
MpeyCMOTPEHHAS

3aKOHOM O TPOABUKEHUU  JEMOKPATHUYECKUX
uenHocteit 2007 rona. KoHrpecc takxe peryiaspHO
UHUIUUPYET MOATOTOBKY JIOTIOTHUTEIHHBIX
JOKJIQJIOB IO KOHKPETHBIM Tpo0jemMaM W
CTpaHaM/peruoHaM, MPEICTaBISIIOIIMM  OCOOBIN
UHTEpEC, Kak IyTeM TMPUHATUS  OTJCJIbHBIX
3aKOHOJIaTE€NbHBIX AaKTOB, TaK U TOCPEICTBOM
BKJIFOUCHUSI  TpeOOBaHWA K  OTYECTHOCTH B
KOMIUIEKCHBIE 3aKOHOTIPOEKTHI.

JlesITeJJLHOCTh B PAMKAX
MEKTVHAPOIHBIX HHCTUTVTOB U

HHUIIMATHUB

CoeMHEHHEBIC [ITaTer OCYIIECTBIISIOT
NESTENbHOCTh 10 TIPOJIBUKCHUIO JIEMOKPAaTUH U
3alIMTe IIpaB 4YeJOBEKa Yepe3 MEKAyHapOJIHBIC
OpraHH3aIyK U 00BETMHCHUS.

B nepuon nocie Bropoit Mmuposoii BoitHbl CIIIA n
Apyrue Beayllue IEMOKpPAaTUYeCKHE ToCylapcTBa
HOPEINPUHSUI  KOMILJIEKC Mep M0 3aKperyIeHUIo
JI€MOKPATUYECKUX TMPUHIMIIOB B JAEATEIbHOCTU

KITFOYEBBIX MEXKIYHAPOIHBIX CTPYKTYpP, BKIIFOYast
bperron-Bynckyro CHCTEMY  PEryJIHpPOBaHUS
MEXIyHApOIHBIX (hUHAHCOB (1944 r.),

Opranuzamuto O0benuHeHHbIx Hanumii (1945 r.),
Opranmzanuio CeBepoaTaHTUYECKOTO JOTOBOPA
(1949 r.), Opranmzanuio 1O O€30MACHOCTH U
corpyauuuectBy B Espone (1975 r.), EBponeiickuit
coro3 (1993 r.) u uHBIC OpraHU3aAIIH.

Ocoboe BHHMaHuE OBUIO YIEIEHO WHTETPalun
HPUHLUIIOB AEMOKPAaTHU M 3alllUTHI IIPaB YeI0BEKa
B OCHOBY MEXIyHApOJHOr0O TOpsjKa, odecreunBas
UX B3aMMOCBSI3b C MpEeUMYyIIeCTBaMU B cdepe
0€3011aCHOCTH ¥ SKOHOMHYECKOTO PA3BUTHSI.
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Specialized international organizations
have also developed over time that use
monitoring and public reporting, technical
assistance, and other means to support and
advance human rights and democratic
governance.

These include U.N. and regional human
rights bodies; international tribunals such
as the International Criminal Court; the
Community of Democracies; the Open
Government Partnership; the Media
Freedom Coalition; and the Freedom
Online Coalition, among others.

Congress may shape U.S. participation in
international institutions and initiatives by
appropriating funding and enacting
conditions or restrictions. For instance,
Section 701 (22 U.S.C. §262d) of the
International Financial Institutions Act
(P.L. 95-118, as amended), declares that
U.S. government policy is to use its voice
and vote in international financial
institutions to “advance the cause of
human rights, including by seeking to
channel assistance toward countries other
than those whose governments engage
in ... a pattern of gross violations of
internationally recognized human rights.”

Another example is a recurring SFOPS
provision that restricts U.S. funding to the
U.N. Human Rights Council absent the
Secretary of State determining that the
Council “is taking significant steps to
remove Israel as a permanent agenda item
and ensure integrity in the election of
members to such Council.” In addition to
U.S. assessed contributions to
international  organizations, = Congress
through appropriations may also direct
voluntary contributions to institutions
involved in democracy or human rights
assistance activities, such as the U.N.
Democracy Fund, the U.N. Office of the
High Commissioner for Human Rights,
and the Organization of American States.
Views of the effectiveness of bilateral
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B mnocnenyrommii mepuon Obuin  cPOPMUPOBAHBI
CHeIHaTU3UPOBAHHbBIE MeEXIyHapOIHbIE
OpraHM3aliM, KOTOpBIE PEATU3YIOT MHOIACPKKY H
pa3BUTHE TpaB YeIOBeKa M JEMOKPAaTUYECKOTO
YIOpaBJIEHUS 4Yepe3 MeEXaHU3Mbl MOHHUTOPHHIA,
MyOJIMYHON OTYETHOCTH, TEXHUYECKOTO COACHCTBUS
U 1pyrue UHCTPYMEHTHI.

K nanupiM cTpykrypam otHocstcs opranel OOH u

pErHOHAJIBHBIE IIPABO3AILUTHBIC CTPYKTYPBHI,
MEXIyHapOIHbIE TpuOyHaIHI, BKJIIOYas
MexayHapoaHslid  yronoBHbIi cyn, CooOmecTBo
JEMOKpaTuH, ITapTHEpCTBO «OTKpBITOE

npaBuTensCcTBO», Koamuuus 3a cBobony CMU,
Koanmumust 3a cBOOOQy B HMHTEpPHETE U WHBIC
npoduIbHbBIC OpraHU3aIIH.

Konrpecc onpenenser napamerpsl yuactust CILIA B
MEXIYHapOAHbIX OPraHM3alMAX W WHULUATHBaX
IIOCPEJICTBOM MEXAaHHU3MOB (DMHAHCUPOBAaHUS U
YCTAHOBJICHUS! COOTBETCTBYIOIIMX YCIOBUN HWIIHU
OTpaHUYCHUM.

B uacthnoctn, pazmen 701 (Cox 3akonoB CIIIA,
paznen 22, §262d) 3akoHa O MeXAYHApOIHBIX
(UHAHCOBBIX ~ OpraHu3alMsIX B  JeHcTBYyrOIIEH
pENAKIUM 3aKpeIUIIeT IOJOKEHUE O TOM, 4YTO
nonutuka npasutenscTBa CIIIA HampaBiena Ha
UCIIOJIb30BAaHUE CBOETO IoJIOCa U CBOEH IO3HULIUU B
MEXYHApOAHBIX (PMHAHCOBBIX OpraHU3alMIX IS
«IIPOJIBUYKEHUS IIpaB YEJIOBEKA, B TOM YUCJE IIyTEM
OKa3aHWs COJNEWUCTBUSA CTpaHaM, B JIEUCTBUAX
IIPaBUTEIILCTB KOTOPBIX HE OTMEYaeTCs
CHCTEMAaTHYECKHI XapakTep TrpyObIX HapyIIeHUH
MEX1yHapOAHO IPU3HAHHBIX [IPaB YEIOBEKaY.

XapakTepHbIM  NPUMEPOM  TaKKe  SBISETCS
MIOJIOKEHUE, PETYJISIPHO BKJIIOYAEMOE B 3aKOHBI O
(dbUHAHCHUPOBAHUH BHEIIIHETIOIUTHYECKOMN
NesITeNIbHOCTH, YCTaHABIUBAIOIIEE OTPAHUYCHUS HA
¢unancupoBanue CIIA Coera OOH mo mpaBam
YeJloBeKa MPU  OTCYTCTBHUU  TMOJTBEPXKICHUS
l'ocynapctBeHHbIM cekpeTapem Toro, uto CoBeT
«OCYUIECTBIISIET 3HAYMMBIE IIard Mo MPeKpalleHUuIo
IIPaKTUKU PaccMOTpeHHUs Borpoca 00 M3paune B
KauecTBe 00s3aTEebHOTO IyHKTa MOBECTKH THS M

00€eCIIeUEHUIO 00BEKTUBHOCTHU [pOLIEAYPHI
n30paHus YJIEHOB CoseTay. Hapsiny c
00s13aTENbHBIMA B3HOCAMHU CIIA B
MEKIyHapOAHbIe opranu3aiuy, KoHrpece B pamkax
OO KETHBIX ACCUTHOBAHUM MOYXKET
peaycMaTpUBaTh J0OPOBOJIHHBIC B3HOCHI

oprann3aliyviaM, OCYHICCTBIAIONIUM ACATCIBbHOCTL B
cepe comeHCTBHsI JICMOKPATUU W 3aIIUTHI TpaB
yenoBeka, TakuM kak Pona nemokparuun OOH,
VYmupasnenue BepxoBuoro kommccapa OOH 1o
mpaBaM uesioBeka M OpraHuszanusi aMepUKaHCKUX
rocyaapcTB. IIpu 3TOM CYIIECTBYIOT pa3iIUYHBIC
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versus  multilateral ~ approaches  to
promoting democracy and human rights
vary, as do positions on U.S. participation
in relevant institutions such as the U.N.
Human Rights Council.

Human Rights Treaties and U.S.
Ratification.

Of the treaties adopted by the U.N.
General Assembly and entered into force,
the United Nations considers nine to be
core international human rights treaties
(alongside  nine  related  Optional
Protocols).

The scope of these agreements includes
civil and political rights; economic, social
and cultural rights; the rights of particular
vulnerable groups; and rights against
certain forms of ill-treatment (e.g.,
torture).

These treaties establish committees of
independent  experts charged  with
monitoring treaty implementation by
States Parties. Other international treaties
also relate to human rights issues,
including, for example, the Convention on
the Prevention and Punishment of the
Crime of Genocide and the Protocol to
Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and
Children.

The United States, despite protections for
human rights in U.S. domestic law and
practice, has refrained from ratifying six
of the nine core international human rights
treaties.

Of these treatiecs, the United States has
ratified the International Covenant on Civil
and Political Rights (ratified in 1992), the
International Convention on the
Elimination of All Forms of Racial
Discrimination (1994), and the Convention
against Torture and Other Cruel, Inhuman
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OLIEHKH CPaBHUTEIBHOU 3P PEKTHBHOCTH
JIBYCTOPOHHETO ¥ MHOTOCTOPOHHEro (opmaroB
MIPOJIBMKCHUSI IEMOKPATHH U MIPaB YelIOBEKa, KaK U
pa3Hble MO3UIUN OTHOCUTENIBHO 11€JI€CO00Pa3ZHOCTH
yuactusi CIIIA B COOTBETCTBYIOIIMX CTPYKTypax,
BKirovas Coser OOH no nmpaBam yenoBeka.

MexayHapo/aHbie 10r0OBOPbI B 00J1aCTH NpaB
yesoBeka: nmo3unus u yuyactue CHIA.

Cpenn  1oroBopoB, NpUHATBIX ['eHepanbHOI
Accambneeit OOH wu BeTynmuBHIMX B CHILY,
Opranuzanueil BBIACNAIOTCS  JI€BATH OCHOBHBIX
MEXYHAapOAHBIX JOrOBOPOB IO IpaBaM YeIOBEKa
(Hapsity ¢ JEBATHIO COOTBETCTBYIOLIUMHU
@daxkyapTaTUBHBIMU ITPOTOKOJIAMHU).

JlaHHbIe JOKYMEHTBI periIaMeHTHPYIOT
Ipa)x/1aHCKHe U HOJIUTUYECKHE IpaBa;
sxoHomuueckue, Cdepa peryniupoBaHUS JaHHBIX

JOKYMEHTOB  OXBAaTbIBACT  TIpaXkKIAaHCKUE U
ITOJINTUYECKHUE 1IpaBa; YKOHOMHUYECKHUE,
COLIMAIIBHBIE W  KYJIbTypHbIE IIpaBa; IIpaBa

YSA3BUMBIX TPYII HACEJICHHUS; a TAKIKES MEXAHHU3MbI
3aIUTBI  OT OIPEACICHHBIX (OPM IKECTOKOrO
oOparnieHus (HarpuMep, IBITOK).

HJ’IH obecreyeHus MOHUTOpPHUHI'A  BbIIIOJHCHHUA
AAaHHBIX IOOr0OBOPOB TIoCyAapCTBaAMH-YUAaCTHUKAMU
CO3Jar0TCA KOMUTETBI HC3aBUCHUMBbIX SKCIICPTOB.

HeoOxoauMo  OTMETHUTB,
npoOjaeMaTuKa TaKKe  PEryJIHpPyeTcs  HWHBIMHU
MEKTyHAPOIHBIMU JOTOBOPaMH, BKJIIOYast
KoHBeHIIMIO O TMpeaynpekacHUH PECTYIICHUS
TCHOIM/Ia U HaKa3aHWH 3a Hero, a Takxke [IpoTokon
0 TPEAyNpeXICHHH ¥ MPECEYCHUH TOPTOBIU
JIOJbMH, OCOOEHHO »>KEHINMHAMH W JETbMH, H
HaKa3aHHH 3a Hee.

qTo IMpaBO3alluTHAA

HpI/I HaJIn4nu paBBHTOﬁ CUCTCMbI 3alllUThI IIpaB
YCJIOBCKa BO BHYTPCHHEM 3aKOHOJATCILCTBE U

MPaBONPUMEHHUTEIBHOMN MPAKTUKE CHIA,
rocyAapcTBO /10  HACTOSILIETO0  BPEMEHH  HE
MPUCOETUHUIIOCH K IECTH u3 JEBSITU

OCHOBOIOJIArarluX MEXIyHAPOJHbBIX J0rOBOPOB
10 IIpaBaM 4YeJI0BeKa.

Ha Ttexymmuit wmoment Coenunensnsie IlTarbr
patuduipoBann  MeXIyHapOAHBI  MakT O
IpaXJIaHCKUX M nonuthyeckux mnpasax (1992 r.),
MexayHapoIHYI0 KOHBEHIIMIO O JTUKBUIALNU BCEX
dbopm pacoBor nuckpumuHaimu (1994 1) wu
KoHBeHIIMIO MPOTUB MBITOK U APYTUX YKECTOKHUX,
0eCYeNIOBEYHBIX WJIM YHWKAIOIUX JOCTOMHCTBO
BUJIOB oOOpamenuss u Hakazanus (1994 r.).
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or Degrading Treatment or Punishment
(1994). Proponents of U.S. ratification of
human rights treaties contend that
ratification enhances U.S. leadership in
promoting human rights.

Not ratifying, they argue, undermines the
credibility of the United States when it
advocates for foreign governments to
adhere to international human rights
obligations. Opponents of U.S. ratification
generally argue that ratification may
infringe on U.S. sovereignty or inhibit the
ability of the United States to act in service
of its interests. Ratification opponents also
question the overall effectiveness of the
treaties in addressing human rights issues,
arguing that many countries with poor
human rights records have ratified such
treaties without taking meaningful action to
improve human rights conditions.

Restrictions on Foreign Assistance
and Arms Sales

A number of statutes condition certain
U.S. foreign assistance and arms exports
on the basis of democracy- and human
rights-related standards, while generally
authorizing the President to waive
restrictions or providing other forms of
flexibility to the executive branch in
implementing these requirements.

Broad Restrictions on Security and
Other Assistance

Security Assistance (Including Arms
Sales) and Development Assistance.
Pioneering provisions for restricting
assistance on the basis of human rights are
Section 502B and Section 116 of the
Foreign Assistance Act of 1961 (FAA;
P.L. 87-195, as amended), enacted in the
1970s.

Section 502B (22 U.S.C. §2304) declares
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Croponnuku pacmupenust ywactus CIIA B
MEXYHAapOAHBIX JOroBOpax IO MpaBaM YeloBeKa
yKa3bplBalOT Ha TO, YTO 3TO YKpemwio Obl poJib
CTpaHbl KaK TJ00aJIbHOTO JIHJEpa B 3allUTe IpaB
YeJI0BEKA.

[To ux oleHKe, HeyyacTHE B JOrOBOpaxX CHUXKAET
sppexkruBHOCcTh ycmmmii CIIA mo obecrneueHuto

cOOTIOICHUS IpYTUMHU rocyapcTBaMu
MEXIYHApOAHBIX 00s3aTeNbCTB B 00JIACTH TpaB
YeJnoBeKa. [IpoTuBononoxHast MO3ULHUA

3aKJIIOYACTCS B TOM, UYTO PACIIUPEHUE Y4aCTHs
CIIA B MexayHapoJHBIX JOTOBOpPax IO IpaBam
YEJIOBEKa MOXKET MPHUBECTH K OrPAHUYECHHIO
cyepeauteta CIHIA uw wux  cnocoGHOCTH
JeicTBOBAaTh B COOCTBEHHBIX HHTepecax. Kpuruku
TaKk)k€ OTMEYaIOT HEAOCTaTOYHYI0 3(PQPEKTUBHOCTD
3TUX JOTOBOPOB, MPHUBOJA B IMPUMEP CTPaHbI C
HEYJOBJIETBOPUTEIIBHON CHUTyallued B JAHHOU
cdepe, koTopbie, GOpPMATBHO MPUCOCTUHUBIINCH K
TaKuM JIOTOBOpaM, HE MPEANPUHUMAIOT 3HAUMMBIX
IaroB M0 YAYYIIEHUIO TTOJI0KCHUS.

H[} ABOBLIC MEXAHNU3MbI OrPAHUYCHUSA

MEKIYHAPOAHOM NMOMOIIM M MOCTABOK
BOOPV KEHUM

JelictByroniee 3aKOHOJIaTEJIbCTBO
npeaycMaTpuBaeT B3alMOCBS3b MEXIy
MIPEI0CTaBICHUEM OTpeeNeHHBIX BUJIOB

MexaynapoaHoir nomomu CIIA u skcoprom
BOOPY)KEHUH U COOJIIOACHUEM CTaHIapTOB B
o0jacTu IeMOKpaTuu W IpaB yenoBeka. [Ipu stom
MPEAYCMOTPEHBI MEXaHU3MBI, HaJIEJISIONE
[Ipe3unenrta npaBoM OTMEHSATH TAKUE OTPAHUYCHUS,
a HCIOJHUTEIbHYIO BIIACTH - OIpEIeICHHON
rUOKOCTBIO MIPH pealln3aluy JaHHBIX TPEOOBaHUH.

OcHOBHbIE OTrpaHMYHUTE/IbHbIE MeXaHU3Mbl B
cdepe 6e30MACHOCTH H PA3BUTHUS

CopneiictBue B cdepe 0e30macHOCTH (BKJIHOYAA
IOCTABKH BOOPY KeHHUil) | coaecTBue
Pa3BUTHIO.

bazoBble monokeHus 00 OrpaHHYEHUU COJNEHCTBUS
M0 KPUTEpPUSM COONIOJIEHUs] TMpaB dYelOBEKa -
paznensl 502B u 116 - Obutk BKITIOUEHBI B 3aKOH O
IIOMOUIY MHOCTPaHHBIM rocynapctsam 1961 rona B
1970-x rogax.

Pazmen 502B  ycramaBimmBaeT B KadecTBE
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that a principal goal of U.S. foreign policy
is “to promote the increased observance of
internationally recognized human rights by
all countries.”

These provisions restrict assistance in
relation to  “gross  violations  of
internationally recognized human rights,”
defined as including “torture or cruel,
inhuman, or degrading treatment or
punishment, prolonged detention without
charges and  trial, causing the
disappearance of persons by the abduction
and clandestine detention of those persons,
and other flagrant denial of the right to
life, liberty, or the security of person.”

Section 502B, which restricts security
assistance, including arms sales, directs
the President:

“to formulate and conduct international
security assistance programs of the
United States in a manner which will
promote and advance human rights
and avoid identification of the United
States, through such programs, with
governments which deny to their
people internationally recognized
human rights and fundamental
freedoms, in violation of international
law or in contravention of the policy
of the United States as expressed in
this section or otherwise.”

Accordingly, Section 502B stipulates that
“no security assistance may be provided to
any country the government of which
engages in a consistent pattern of gross
violations of internationally recognized
human rights.” This section also restricts
licenses for the export of crime control
and detection instruments and equipment
to such countries. Certain exceptions can
apply, including if the President certifies
to  Congress  that  “extraordinary
circumstances” warrant the provision of
assistance.

Section 502B defines the restricted
“security assistance” to include certain
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npuOpUTEeTHON wnenu BHemHed noiautuku CLIA
«coneiicteue  Oojiee  MOJHOMY  COOJIOIEHUIO
MEXIyHapOAHO IPU3HAHHBIX [IPaB Y€JIOBEKa BCEMU
CTpaHaMM».

Ob6a pasmema  coumepkaT  TOJIOKEHUS 00
OTPAaHUYEHUSIX B CBSI3U C «TPyOBIMH HAPYIICHUSIMHU
MEXIYHAPOJIHO MPHU3HAHHBIX MpaB 4eioBekay. K
TaKUM HApYIICHUSM 3aKOHOJATEIbHO OTHECEHBI:
GIBITKA WX JKECTOKOE, OeCUYeIOBEYHOE WIH
VHIDKAOIIIEe IOCTOMHCTBO oOpareHue 51
HaKa3aHHe, JUIMTEIbHOE COJCPIKAHUE IO CTpaXKken
0e3  mpenbsBieHMs ~ OOBHHEHWH W Cyla,
HACWJIBCTBCHHBIC HMCUYC3HOBEHUS JIMI[ IIyTEM UX
MOXHUIICHHUSI U TAaHHOTO COJEPIKAHUS IO CTPa)KeH,
a TaKKe WHbIC BONMIOIIME HApYIICHHS IpaBa Ha

KH3HBb, CBO6OI[y NI JIMYHYIO
HEMPUKOCHOBEHHOCTB.

Paznen 502B, pernameHTHpyrOIMi — MOPSIOK
comeiictBusi B cdepe Oe3omacHOCTH, BKIIIOYAS

MOCTAaBKU BOOPYKEHUi, Bo3naraer Ha [IpesuneHra
00513aTEIHCTBO
«pa3pabarbIBaTh U OCYIICCTBISTEH MPOTPAMMBI
MEXIYHApPOAHOTO  CONCHCTBHS B  cdepe
0e30IacCHOCTH  TakUM  00pa3oM,  YTOOBI
o0ecreunTh TPOJABMKCHHE U 3alIUTy IIpaB
YeJIoBeKa M HE JOMYCTHTh acCOIMMPOBAHUS

Coenunennbix  ldratoB  uepe3  Takue
[porpaMMbl € NPaBUTEIbCTBAMHU, KOTOPBIE
OTKAa3bIBAIOT CBOEMY HACEJICHUIO B
MEXIYHAPOJAHO MIPU3HAHHBIX npaBax
YeJI0BEKa M OCHOBHBIX CBOOOIAX).
B coorBercTBMM ¢  JaHHBIM  IOJIO)KEHHUEM
YCTAHABJIMBAETCSA 3alpeT Ha MPEeJOCTaBICHUE
nmomou B cdepe 0Oe30macHOCTH  CTpaHawm,
IIPaBUTENIbCTBA KOTOPBIX CUCTEMATUYECKU

JONyCKAlOT TpyOble HapyIIEHHUs MEXAYHapOIHO
IIpU3HAHHBIX IIpaB denoBeka. /[leiictBue 3ampera
pacnpoCTpaHsAETCs TaK)KE Ha BbAAUy JIMLIEH3UHM Ha
IKCIIOPT CPEICTB M 000pYyNOBaHUS Ui OOPHOBI C
IIPECTYIIHOCTBIO M BEACHUSA  CJIEACTBEHHOU
JEATENIbHOCTH. BMecTe ¢ TeM IpelycMaTpuBarOTCs
ONpEIECICHHBIE HCKIIOUEHHs, B TOM 4YHUCJIE B
ciydasx, koraa [Ipesunent npencrasut B KoHrpece
ounmansHoOE 3aKJIFOUYEHUE 0 HaJINYUU
«UYpEe3BbIUANHBIX 0OCTOSTENILCTBY,
000CHOBBIBAIOIINX IPEIOCTABIECHHE TOMOIIIH.

B pamkax pasnena 502B mnoa orpaHnuMBaeMbIM
«COJIEVCTBHEM B chepe 0e30macHOCTI»
MTOHUMAIOTCS OnpeJIeJICHHbIE KaTeropuu
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categories of assistance authorized under
the FAA, as well as “sales of defense
articles or services, extensions of credits
(including participations in credits), and
guaranties of loans” under the Arms
Export Control Act (AECA; P.L. 90-629;
22 U.S.C. §§2751 et seq.). Also restricted
are “any licenses in effect with respect to
the export to or for the armed forces,
police, intelligence, or other internal
security forces” of the foreign country of
(1) defense articles or defense services
under Section 38 of the AECA (22 U.S.C.
§2778), or (2) items listed under the 600
series of the Commerce Control List,
which contains dual-use items controlled
for export.

Section 502B(c) establishes a mechanism
whereby the House or Senate, or the
Senate Committee on Foreign Relations or
House Committee on Foreign Affairs, can
request a statement from the Secretary of
State regarding human rights in a country.
After receiving that statement, Congress
may then consider legislation to terminate,
restrict, or continue security assistance to
the country.

Section 116 (22 U.S.C. §2151n) prohibits
FAA-authorized development assistance,
or support from the U.S. International
Development Finance Corporation, from
being provided “to the government of any
country which engages in a consistent
pattern  of  gross  violations  of
internationally recognized human rights
unless such assistance will directly benefit
the needy people in such country.”

Such assistance is also prohibited from
being provided “to any government failing
to take appropriate and adequate measures,
within their means, to protect children
from exploitation, abuse or forced
conscription into military or paramilitary
services.”

The Foreign Assistance Act of 1961 does
not require to be made public a list of
governments that are or have been subject
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COJEHCTBUS, MPEAYCMOTPEHHbIE  3aKOHOM O
MOMOIIM HMHOCTPAHHBIM TOCYAapCTBaM, a TakKxke
«IpOJaXH  W3JENUA  WIK  YCIyr  BOCHHOIO
Ha3HAa4YeHUsI, NPEAOCTaBICHUE KPEIUTOB (BKIIIOYast
y4yacTHE B KpeauTax) M TapaHTUH IO 3aliMam» B
COOTBETCTBHH C 3aKOHOM O KOHTPOJIE 32 SKCIIOPTOM
BOOPYKEHUH. OrpaHnuuuTenbHbIE MEpbI
pacnpoCcTpaHslOTCd  TaKKe Ha  JIULEH3UUM B
OTHOIIIEHUU OHKCIOpPTa I HYXKI BOOPY>KEHHBIX
CWJI, TOJUWIUHU, pPa3BeIbIBATENbHBIX CIYXO0 WU
HHBIX cuIl BHYTpEHHEN 0e30macHOCTH
uHOCTpaHHOro rocyaapctBa: (1) wu3genuit wnm
yCIyr BOCHHOTO HAa3HAYEHUS B COOTBETCTBUHU C
paznenom 38 3akoHa O KOHTPOJE 3a JKCHOPTOM
BOOpYKEHUH; (2) w3menuii, BKIIOYCHHBIX B
nepeueHb cepur 600 KoHTposibHOTO crHucka B
cdepe TOProBiu, COJEPIKAIIETO TOBAPHI JBOHHOTO

Ha3Ha4YeHMUs, MO/IJISKAIIUE AKCIIOPTHOMY
KOHTPOJIIO.

Paznenom 502B ycraHOBiEeH 0cCOOBI NOPSIOK,
nospossiromnii  [lamare  mpeacraBureneii  wim
Cenary, a Takke HMX HPOQUWIBHBIM KOMHUTETaM
(Komurery Cenara 1o MEXIYHAPOAHBIM
OTHOLLICHUSAM WU Komurery [TanaTer
IpeJcTaBUTeNIel 1O  HMHOCTPAaHHBIM  JIeJIaM)
3anpammBath 'y [ocymapcTBeHHOro cexperaps

JOKJIaJl O CUTYallUuU C IIpaBaMu 4YeJIOBEeKa B TOM MIN
uHoit crpane. Ilo pesynbraraMm paccMOTpeHUS

takoro  joknana  KoHrpecc — ymosHOMOYeH
IIPUHUMATh penieHus 0 IIPEKPaALICHUH,
OrPaHUYCHUU WIH IPOJODKCHUM  COICHCTBUSA

JAaHHOM cTpaHe B cdepe Oe30MacHOCTH.

B pamkax paspena 116 3akpemieH 3amper Ha
MIPEIOCTABIIEHUE COACHCTBUS B LIEISAX Pa3BUTHUSA, a
TaKk)Xe MOAJEPKKH CO CTOPOHBI MeXTyHapoIHOM
¢unancoBoit  kopmopauuu  paszButus  CHIA
IIpaBUTEIbCTBAM CTpaH, JIOTTYCKAIOLIUM
CUCTEMaTUYECKUE rpyObIie HapyIICHUS
MEXIyHApOAHO MPU3HAHHBIX MIPaB YeIOBEKa.

JlaHHBIA ~ 3ampeT HE  PacHpoCTpaHSETCS  Ha
IIPOrpaMMBbl, HEMOCPEACTBEHHO HAIIpaBJICHHBbIE Ha
MOAJIEPAKKY HyXxAaroumerocs HaceiaeHus. OTAenbHO
YCTaHABIMBACTCS 3allpeT Ha IMPEIOCTaBICHUE
COJICHCTBUS IIPABUTEIBCTBAM, HE INPUHUMAIOIIHUM
HaJJIeXKAINX Mep B npejaenax CBOUX
BO3MOJKHOCTEH M0 3allMTe AETe OT IKCILTyaTaluH,
KECTOKOr0 OOpallleHus] WM MPUHYIUTEIHHOIO
MpU3bIBA Ha BOEHHYIO WJIH BOECHHU3UPOBAHHYIO
ciyx0y.

3aKkOH O TIOMOIIM HWHOCTPAHHBIM TOCYyAapCTBam
1961 roma He mpemycMaTpuBaeT 005S3aTEIHHOTO
00HapoTI0BaHMS crucka MIPaBUTEILCTB,
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to restriction pursuant to these FAA
provisions.

While the provisions together also mandate
annual reports on human rights conditions
in foreign countries that the State
Department fulfills through its Country
Reports on Human Rights Practices, these
reports do not state which governments
have engaged in “a consistent pattern of
gross  violations  of  internationally
recognized human rights.”

Successive administrations reportedly have
interpreted language such as “consistent
pattern” narrowly; some critics argue that
this practice has allowed the executive
branch to avoid assessing that governments
have met the law’s standard for restricting
assistance.

Other provisions of law similarly restrict
certain types of assistance on the basis of
gross  violations of internationally
recognized human rights:

— International Financial Institutions.
Section 701 (22 U.S.C. §262d) of the
International Financial Institutions
Act (P.L. 95-118, as amended),
originally enacted in 1977, declares
that U.S. government policy is to use
its voice and vote in international
financial institutions  (IFIs) to
“advance the cause of human rights,
including by seeking to channel
assistance toward countries other than
those whose governments engage in ...
a pattern of gross violations of
internationally  recognized human
rights.” This provision instructs U.S.
executive directors of IFIs to oppose
“any loan, any extension of financial
assistance, or  any  technical
assistance” to such countries “unless
such assistance is directed specifically
to programs which serve the basic
human needs of the citizens of such
country.”
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nmoanagarOmnx WJiIM paHee MoANaJaBIIUX I101
YKa3aHHbIC OI'PAHUYCHUA.

Hecmorps Ha TO, wuro ['ocymapcTBeHHBIM
JernapTaMeHT o0ecrieunBaeT NOAroToBKy Jlokiianos
O IOJIOKEHHUU B 00JIaCTU IPaB YeJIOBEKA B CTpaHax
MHpa, B HUX HE COAECP/KUTCS KOHKPETHOT'O MEPEUHS
[IPAaBUTEIBCTB, CHUCTEMATHYECKU JOIYCKAIOLINX
rpyOble HapylIEHUs MEXIyHAapOJHO NPU3HAHHBIX
IIPAaB 4YEJI0BEKA.

ITo wumeromeiics wHGOpPMALIWH,
MOCJIEIOBATEIIHHO MPUJIEPKUBAIOTCS

TOJIKOBAHUS TaKUX bopMyIUPOBOK
«CUCTEeMaTHUYECKUI XapaKTep» HapyLICHUN.

aJIMAHUCTPAIIH
Y3KOT0
KaK

I[lo MHEHHMIO psaa SKCHEPTOB, Takas IIpaKkTHKa
[IO3BOJIIET OpraHaM  HCIIOJIHUTENBHOM  BJIACTH
n3beraTb OQUUMATBHOTO MPU3HAHUS COOTBETCTBHUS
JNEUCTBUN NPABUTEIBCTB YCTAHOBJICHHBIM 3aKOHOM
KPUTEPUSAM Ul OTPAaHUYEHHUS COECHCTBUS.

HOHOJ’IHI/ITCHLHHG MCXaHU3MbI OI'paHUYCHUS
OTACJIBHBIX BHUI0B COHeﬁCTBHH YCTaHOBJICHbBI
CJICOAYIOIUMMHU HOPMATHBHBIMU aKTaMU!:

- MekayHapoaHble (punancoBbie
opranuzaumu. B cdepe gesarenbHOCTH
MEXIYHApOAHBIX (UHAHCOBBIX OpTraHMU3AIHA
NENUCTBYET pazzen 701 3akoHa 0
MEXITYHAPOIHBIX (DMHAHCOBBIX OPraHU3AIUSX,
KOTOPHIM  yCTAHOBJICHO, UYTO  TOJUTHKA
npaBurensctBa  CIIA  HanpaBieHa  Ha
HACTIOJIBb30BAHUE CBOEH MO3ULINU B
MEXIYHAPOAHBIX (PMHAHCOBBIX OpraHU3aIUAX
JUISL TIPOABMKEHUSI TIpaB 4YeJIOBEKa, B TOM
YHUCJIe TOCPECTBOM MEPEOPUEHTAIIUN [TOMOIIH
Ha CTpaHsbl, HE JIOITYCKAIOILINE
CUCTEMAaTUYECKUX HAPYIICHUN MEXKIyHAPOIHO
MIPU3HAHHBIX TMpaB 4elioBeka. B cooTBeTcTBUM
C YKa3aHHBIM IOJIOKEHUEM MPEICTABUTEISAM
CIDA B MeXIyHapOAHBIX (DUHAHCOBBIX
OpraHu3alMAX HAAJEKUT BBICTYNATh IPOTUB
MPEIOCTABIICHUS 3aliMOB, (WHAHCOBOTO
COJCHCTBHS M TEXHUYECKOM IMOMOIIMA TAKUM
rocygapctBam. lIlpu  sTomM  nmomyckaercs
MOJIEPKKA MporpaMm COJICUCTBHA,
HEMOCPEICTBEHHO  OPUEHTHUPOBAaHHBIX  Ha
YVIOBICTBOpEHUE  0a30BBIX  MOTPEOHOCTEH
Ipa)KJaH 3TUX CTPaH.
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— International Food Aid. Section
403(j) (7 U.S.C. §1733(j)) of the Food
for Peace Act (P.L. 83-480, as
amended), added in 1990, restricts
U.S. international food assistance “to
the government of any country
determined by the President to engage
in a consistent pattern of gross
violations of internationally
recognized human rights,” unless the
assistance “is targeted to the most
needy people in such country and is

made available in such country
through channels other than the
government.”

Restrictions on Individual Security

Force Units (The “Leahy Laws”)

The “Leahy Laws,” the origins of which
date back to appropriations provisions
sponsored by Senator Patrick Leahy in the
1990s, prohibit U.S. assistance to foreign
security force units when there is credible
information that the unit has committed a
“gross violation of human rights”
(GVHR).

Pursuant to the laws, before providing
assistance, the U.S. government vets
potential recipients for information about
GVHR involvement.

The Leahy Laws constitute two separate
provisions that generally restrict security
assistance otherwise funded by the
Departments of State and Defense.
Congress made the law applicable to State
Department assistance (authorized by the
FAA or the AECA) permanent in 2007
through amendment to the FAA (Section
620M [formerly 620J]; 22 U.S.C.
§2378d). The law applicable to assistance
furnished by the Department of Defense
(DOD), made permanent in 2014, is stated
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-  Mexnynapoanas NMPO0BOJIbCTBEHHASI
nomomsb. B obmactm  MeXIyHapOAHOM
MPOJOBOJILCTBEHHOW momomu pazaen 403(j)
3akoHa O MPOJOBOJBLCTBUU pPagud  MHUpa
yCTaHaBIUBAET OTrpaHUYCHUS Ha
MPEI0CTABIICHUE CIIIA MEXIYHAPOAHOU
MIPOJIOBOJILCTBEHHOM TTOMOIIY MTPaBUTEILCTBAM

CTpaH, B OTHOHIICHHUHW KOTOPBIX HMCCTCA
peuieHne [Ipe3unenra 0 HAUIMYUA
CUCTEMATUYECKOIO XapakrTepa rpyObIX

HapyLIeHUH MEXIYyHAapOIHO IPU3HAHHBIX IIPAB
4eJI0BEKA. Hannoe OrpaHUYEHUE HE
IIPUMEHSAETCA B TEX Ciy4asxX, KOrja Takas
IIOMOIIb azpecoBaHa Haubosee
HY)KJAIOUIEMYCsl HACEIICHUIO B 3TOM CTpaHE H
pacnpezensercs 4epe3 KaHajbl, HE3aBHUCHMBbIE
OT IIPABUTEIIBCTBA.

Mexanusm aJpecHbIX orpaHuYeHu i B
OTHOLLEHHHU MOAPa3/IeJIeHUil CHJIOBBIX CTPYKTYP
(«3akonbl JIuxm»)

«3akonbl JIuxm», NOayYrBIINE CBOE HAUMEHOBAHUE
B CBSI3H C 3aKOHOAATEILHLIMM HMHHUIIMATHBAMHU 00
accurHoBaHusx ceHaropa [larpuxa Jluxu B 1990-x
rojax, yCTaHaBIMBAIOT 3alpeT Ha MPEJAOCTaBICHUE
coaeiictBusi CIIA mojapa3neneHusiM WHOCTPAHHBIX
CUWJIOBBIX CTPYKTYp TMpH HAJIUYUUA JOCTOBEPHOM

uHpOpMallMd O COBEPIICHUU HMH  «TPYyObIX
HapYIICHUI [TPaB YeIOBEKay.
B  pamkax  peanuzanuu  JaHHBIX ~ 3aKOHOB

npaButenabcTBO CIIA mpoBOIUT NMpeaBapUTENbHYIO
IIPOBEPKY MOTEHLIUATIBHBIX noJryyaTesnen
COZCMCTBUSL HA TIPEIMET BBISBICHUS WHGPOpMANUU
00 UX MPUYACTHOCTU K IPyOBbIM HapYIICHUSIM MpaB
YeJI0BEeKa.

«3akoHbI JIuxm» BKIIIOYAIOT B ceOs BA OTACIBHBIX
TTOJIOKCHUS, KOTOpBIC perJIaMEHTUPYIOT
COJICHCTBHE B chepe 0€301acHOCTH,
¢duHaHCcUpyemoe 10 JHMHUU [ OCynapCTBEHHOTO
nenaprameHTa ¥ MUHUCTEpCTBA 00OPOHBI.

B 2007 romy mnonoxeHwe 00 OrpaHUYEHUSX Ha
COIeUCTBME MO  JIMHUM [ OCyIapCTBEHHOTO
nenapTameHTa (MpeaoCcTaBIsieMOe B COOTBETCTBUU C
3aKOHOM O TMOMOIIY WHOCTPAaHHBIM TOCYAapCTBaM
WM 3aKOHOM O KOHTpOJE 3a 3KCIOPTOM
BOOPY)KEHHUI) TPUOOpENI0  CTaTyC IOCTOSHHO
JEUCTBYIOLEH HOPMBI IIyT€M BHECEHHUS] U3MEHEHUI
B 3aKOH O TMOMOIIM HHOCTPAHHBIM TOCYJapCTBaM.
AHaNOTUYHbIN cTaTyc MOJIOKEHUE 00

60



at 10 U.S.C. §362.

Rather  than  contemplating  broad
restrictions as under Section 502B of the
FAA (discussed above), the Leahy Laws
entail the targeted withholding of
assistance from specific foreign security
force units (or, in some cases, individual
security force members). Further, in
contrast to how Section 502B of the FAA
defines “security assistance” for the
purposes of that section, the Leahy Laws
are not applied to foreign military sales
(FMS) or direct commercial sales (DCS)
because the executive branch has
interpreted ““assistance” under the Leahy
Laws as that provided with U.S-
appropriated funds.

Proponents of the Leahy Laws tout the
laws as a tool to disassociate the United
States from

objectionable security forces, while also
incentivizing adherence to human rights
standards by governments wishing to
access and benefit from U.S. security
assistance.89 At the same time,

some policymakers have debated whether
the Leahy Laws constrain the United
States’ capacity to pursue other U.S.
national security interests and foreign
policy priorities. Congress continues to
assess and modify these laws.

Coup-Related Restrictions

A recurring provision in annual SFOPS
legislation restricts certain U.S. foreign
assistance following a coup d’état.

For FY2023, the provision provides that

none of the funds appropriated or
otherwise made available pursuant to
titles III through VI [encompassing
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OrpaHMYEHUSIX  HA  COJCHCTBME 1O  JIMHUU
MunuctepctBa 000poHbI oay4yuio B 2014 roxy.

B ornuume ot o0miero xapakTtepa OrpaHHYCHUH,
npeaycMoTpeHHbix pazgenoMm  502B  3akona o

IIOMOIM HHOCTPAaHHBIM TOCYJapCTBaM, «3aKOHBI
Jluxuy» pelyCMaTpUBaIoT TOUYEYHOE
IIPUOCTAHOBJICHHE  COJCHCTBUSA KOHKPETHBIM

MOJpa3/IeJICHUSIM MHOCTPAHHBIX CUJIOBBIX CTPYKTYP
(W11 B OTAENBHBIX CIIyYasiX, UX COTPYIHHKAM).

Kpome Ttoro, B 1O Bpems kak pazgen 502B
COIEPIKUT pacupeHHoe oTpe/iesieHue
«coxeiictBust B cepe 0O€30MaCHOCTHY, JCHUCTBHE
«3akoHOB  Jluxm» He pacmpocTpaHsercs Ha
MPOJAKU HMHOCTPAHHBIM TOCYJIapcTBaM BOEHHOM
TEXHUKU WU TPSAMbIE KOMMEPYECKHE IPOJIAXKH,
MOCKOJIKY B paMKaX JaHHBIX 3aKOHOB TEPMHH
«CcopeicTBHE» TpaKTyeTcs UCIIOJTHUTENIbHOM
BJIACTHIO UCKITIOYUTEILHO KaK MTOMOIIIb,
IpeoCTaBIIsIeMast 3a CYET OFO/IKETHBIX CPE/ICTB.

CTOpOHHUKH «3aKOHOB JIMXW» paccMaTpHBAIOT HX
B KauyecTBe 3¢ pexTUBHOTO UHCTPYMEHTA,
HO3BOJISIIOIIETO CIIA OTpaHUYMBATh
B3aMIMOJICHICTBHE C HENPUEMIIEMBIMH CHIJIOBBIMU
CTPYKTypaMH H OJHOBPEMEHHO CTUMYJIHPYIOMIETO
coOJIroJIeHHe CTaHAAPTOB B 00JIACTH TIPaB YeJIOBEKA
TEMH MPABUTEIILCTBAMH, KOTOPHIE 3aMHTEPECOBAHBI
B nomyueHun coneidicteus CIIA B chepe
0€e30I1aCHOCTH.

BMmecTe ¢ TeM B MOJUTHYECKHX Kpyrax akTHBHO
o0CyXJaeTcsi BOIPOC O TOM, HE CO3JAI0T JIK
«3aKoHbl JIuxm» uYpe3MepHBIX OrpaHUYEHUIl i
peannzauuu CILIA MHBIX TPUOPUTETHBIX ILiENEH B
chepe HaMOHATBLHOW OE30MaCHOCTH ¥ BHEIIHEH
MIOJIUTUKU. B 3TOM CBsA3M NaHHbBIE 3aKOHOAATENIbHBIE
aKTBl OCTAIOTCS MPEIMETOM ITOCTOSHHOTO aHan3a
M COBEPUICHCTBOBaHMA cO CTOPOHBI KoHrpecca.

OrpanunyeHusi, CBsi3aHHbIE C
rocy/1apcTBeHHBIMH NEPEBOPOTAMH

Ha  exeromHoii  ocHOBE B 3aKOHBI O
(buHAHCHPOBAHUH BHEIIHEIIOJIUTHYECKOMN
NEeATEIbHOCTH BKJIFOYAIOTCSA HOPMBI,
OrpaHM4YuBarOmMre NpCcAOCTABICHUC OIPCACICHHBIX
Bus10B coneiictBusi CIILIA mociie rocyaapcTBEHHOTO

epeBopoTa.

[TpumenutensHo Kk 2023  ¢duHAHCOBOMY TOHY
JEHCTBYIOIUM TOJIO’KEHUEM YCTAaHOBIIEHO, YTO

CpEICTBa, BBIACNAEMbIC WM MpPEJOCTaBIsieMble Ha
ocHoBanuu paszgenoB III-VI  pganHoro 3akona
(0XBaTHIBAIOIIMMU JIBYCTOPOHHIOK SKOHOMHYECKYIO
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bilateral economic assistance, security
assistance, multilateral assistance, and
export and investment assistance] of
this Act shall be obligated or expended
to finance directly any assistance to the
government of any country whose duly
elected head of government is deposed
by military coup d’état or decree or,
after the date of enactment of this Act, a
coup d’état or decree in which the
military plays a decisive role.

These restrictions explicitly do not apply
to ‘“assistance to promote democratic
elections or public participation in
democratic processes, or to support a
democratic transition.”

Assistance may resume if the Secretary of
State  certifies to Congress “that

subsequent to the termination of assistance

a democratically elected government has

taken office.”

The Secretary of State may also waive
restrictions “on a program-by-program
basis” by certifying that such waiver is in
the U.S. national security interest.

Congress has modified this recurring
provision over time, and executive branch
interpretations and application of the
provision have varied.

Human Trafficking, Child Soldiers, and
Religious Freedom-Related Restrictions

Congress has enacted laws that authorize
the executive branch to restrict assistance
to countries designated in relation to issue-
specific annual reports (see also discussion
and links to related CRS products in
“Reporting Requirements” above).
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MOMOIIb, cojeiicTBUe B cdepe 0e30mMacHOCTH,
MHOTOCTOPOHHIOIO TTOMOIIb, & TaKXE COJICHCTBUE B
o0JacTH DdKCIOpPTa W HMHBECTUIMN), HE MOTYT
UCIIONIB30BAaThCS 7Sl MPSAMOro  (pMHAHCHPOBAHUSA
KaKoW-Ti00 TOMOIIM MPABUTEILCTBY TOCYIapPCTBa,
3aKOHHO U30paHHBIN T7laBa KOTOPOTO ObLI CMEIIEH B
pe3yibpTaTe BOGHHOIO MEPEeBOPOTa WU yKasa, Ju0o
MepeBOpoTa WM yKa3a, B pealu3aldd KOTOPOTro
BOGHHBIE CHITPAJIA PEIIAIOIIYIO POJIb.

YKa3zaHHBIE OTPAaHUYEHUS HE PACIIPOCTPAHSIIOTCSA Ha
COJNECHCTBUE,  HANPABIEHHOE HAa  IOAJEPKKY
JI€MOKPAaTUYECKUX BBIOOPOB, pa3BUTHE YydacTus
HAaceJIeHusi B JIEMOKPATHYECKUX IPOLECCax WU
COJICUCTBUE IEMOKPATHYECKOMY IIEPEXOLY.

BozoOHOBNICHME MPEIOCTABIICHUS TTOMOIITH
JOIyCKaeTcss B ciy4ae, eciu ['ocyaapCTBEHHBIM
cekperapb o¢uumansHo noarsepautr Kourpeccy
YTO TMOCJI€ MPEKpalleHus COACHUCTBUSA K BIACTH

MIPHIILIO JEeMOKPAaTUYECKH n30paHHOe
IIPaBUTEIIBCTBO.
IIpu  srom  T'ocymapcTBEeHHOMY  CEKpeTapro

NPEJIOCTABICHBI TTOJIHOMOYHS [0 OTMEHE JEHCTBHUS
OFpaHI/ILIGHI/II\/JI B OTHOHICHWH OTACJIBHBIX ITPpOrpaMm
IPU YCTAaHOBJICHUU COOTBETCTBHUS TAaKOH OTMEHBI
UHTEpecaM HanuoHainbHOW Oe3zonmacHoctu CIIIA.
ConepxaHue JaHHOTO IIOJIOKEHUsI IOJBEpraercs
MEPUOTMIECKUM KOppeKkTupoBKkam Konrpeccom, a
ero TOJIKOBAaHWE W IMPHUMEHEHUE HCIIOIHUTEIHLHON
BJIACTBIO XapaKTEPU3yeTCs] BAPUATHBHOCTHIO.

Orpannuymre/ibHbIe Mepbl B  CBSI3U €
HApymieHusiMu B cdepe TNPOTHBOACHCTBHS
TOProBJjie JIJbMH, MCIOJb30BAHUA [eTeil B
BOOPY:KEHHBIX KOH(IUKTAX U obecrevyeHus
peMruo3Hoii cBo00abI

Konrpecc mnpuHsn psag  HOPMAaTHUBHO-IIPABOBBIX
aKTOB, MPEAOCTABISAIONINX HUCIOJHUTEIBHON BIACTU
MOJIHOMOYHMSI IO  OTPAaHUYEHUIO  COACHUCTBUS
CTpaHaM, BKJIIOYEHHbIM B  COOTBETCTBYIOILNE
MIEPEYHU 10 Pe3yIbTaTaM €KErOAHBIX TeMaTHYECKUX
noknanoB (Gonee moapoOHas wuHOpMAIMS U
CCBUIKM  Ha  COOTBETCTBYIOIIME  MaTepuaibl
Hccnenosarenbckoit CITYXKOBI Konrpecca
npencraBieHsl B pasngene  «TpeboBanus K
OTUYETHOCTH BBIIIIE).
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Trafficking Victims Protection Act

(TVPA).

The TVPA (Division A of P.L. 106-386;
22 U.S.C. §§7101 et seq.) restricts certain
foreign assistance to the governments of
countries that the Secretary of State
determines do not fully comply with
TVPA standards for combating human
trafficking and are not making significant
efforts to become compliant. Specifically,
nonhumanitarian, nontrade-related foreign
assistance authorized by the FAA or the
AECA may be withheld from such
countries.

Additionally, the President may instruct
U.S. executive directors of the multilateral
development  banks and of the
International Monetary Fund to vote
against and otherwise attempt to deny
loans or other uses of funds to such
countries.

The President may waive these
restrictions, in whole or in part, to promote
the purposes of the TVPA or if the
President determines it is in the national
interest of the United States to do so.

Child Soldiers Prevention Act (CSPA).

The CSPA (Title IV of P.L. 110-457, as
amended; 22 U.S.C. §§2370c et seq.)
requires that the Secretary of State publish
annually a list of countries within which
“governmental armed forces, police, or
other security forces” or “government-
supported armed groups, including
paramilitaries, militias, or civil defense
forces,” recruited or used child soldiers
during the previous year.

Pursuant to the CSPA, the State
Department, since 2010, has published a
list of such countries within the annual
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3aK0HOAATEJIbCTBO 0 NPOTHBOAEHCTBUM
TOprosJje JoabMHu. B pamkax 3akoHa o 3amure
xeptB ToproBiu Joaemu (CBoa 3akonHoB CIIIA,

pazmen 22, §§7101 wu pmamee) ycTaHOBIEHa
BO3MOKHOCTh OTPaHMUYCHHUSI OMPENICTICHHBIX BUIOB
CONICHCTBUSl MPABUTEIIbCTBAM CTpPaH, KOTOpHIE,
COTJIACHO 3aKJIFOUEHUIO I'ocynapcTBeHHOTO
ceKpeTaps, HE o0OecreunBaroT MIOJIHOTO

COOTBETCTBHUSl YCTAaHOBJICHHBIM TpPEOOBAHHUSIM B
chepe MPOTHUBOJCHCTBUS TOPrOBIIE IIOJbMU U HE
JEMOHCTPUPYIOT ~ CYIIECTBEHHOIO IIporpecca B
JTaHHOM HaIPaBIICHUU. B YaCTHOCTH,
3aKOHOJATEIbCTBOM IPEAYCMOTPEHBI CJEIYIOIIHNE
OTpPaHUYUTENIbHbIE MEphl: MPHOCTAHOBIEHUE BCEX
BUJIOB COJICUCTBHUS, 3a HCKIIIOUCHHUEM
TYMaHUTapHOTO U TOPTrOBOTO, MPEAOCTABISIEMOrO Ha
OCHOBaHMHM 3aKOHa O T[IOMOIIM WHOCTPaHHBIM

rocygapcTBaM WM 3aKOHa O KOHTpoJie 3a
9KCIIOPTOM BOOPYKEHHUH;

npeaocrasiienue [Ipe3uaeHTy MOTHOMOYMH MO
MIOPYYECHUIO MPEACTaBUTESIM CIIA B
MEXIYHAPOAHBIX OaHKax pa3BUTHUSA u
Mex1yHapoIlHOM BaJllOTHOM (DOHJAE TOJIOCOBATh
NpoTUB U HMHBIM  o0Opa3om  oOecne4uBaTh

OJIOKMpPOBAaHUE MPEIOCTABIICHUS 3aliMOB I MHOTO
WCIOJIb30BAaHUS CPEJICTB TAKUMU CTPAHAMHU.
[Ipe3uaeHT umeeT nNpaBo MOTHOCTHIO WM YAaCTHUYHO
OTMEHUTh OTH  OrpaHUYEHHs] B  HHTepecax
peanimzauuyu 3aKkOHa O 3alUTE JKEPTB TOPIOBIU
JIOJBMU WJIM UCXOMS U3 HAIlMOHAIbHBIX MHTEPECOB
CILIA.

3aKkoH 0 NpeAOTBpalIeHUMH UCIOJIb30BAHMSA JIeTeil
B BOEHHBIX JeHCTBHUAX. 3aKOHOM 0
MPEAOTBPAIEHNN UCIIOJIb30BAHUS JETEH B BOCHHBIX
neiictBusx (CBox 3akonoB CIIIA, pasmen 22,
§§2370c u nanee) Ha ['ocymapcTBEHHOTO ceKkperaps
BO3JIOKEHA 0053aHHOCTD o €)KEeTOJHOM
nyOJIMKauu TepedHsi CTpaH, rjae 3a(UKCHpOBaHBI
(dakThl BEpOOBKM WM TPHUBJICUYCHHS JIETCH K
Y4acCTHI0O B BOCHHBIX JICUCTBUSX CO CTOPOHBI
roCy1apCTBEHHBIX CHJIOBBIX CTPYKTYp
(BOOPY>KEHHBIX CHWJ, TOJUIMHA, HWHBIX CHJIOBBIX
CTPYKTYp) 100 MOAIEP>KUBAEMBIX MPABUTEIHCTBOM
BOOPYKEHHBIX (dhopMupoBaHHiA (BKITIOUAS
BOCHHU3UPOBAHHbBIC dhopmupoBaHus, OTPSIIIbI
OTOJTYCHUST WJIM CHJIbI TPakJAaHCKOH 000poHbI). C
2010 ropma gaHHBIA  MEpPEYEHb  BKIIKOYAETCSA
l'ocymapcTBeHHBIM  JIeTIapTaMEHTOM B COCTaB
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Trafficking in Persons Report.

The CSPA prohibits the provision of
certain types of security assistance to the
governments of such countries.

The CSPA articulates exceptions to these
restrictions, however, and the President
may waive the restrictions, in whole or in
part, if the President

— determines that to do so is in the
national interest

- and certifies that the foreign
government is taking steps to address
the problem of child soldiers.

International Religious Freedom Act

(IRFA). IRFA (P.L. 105-292, as amended;
22 U.S.C. §§6401 et seq.) mandates that
the President, using information from the
International Religious Freedom Report
and other sources, annually designate as
“countries of particular concern” (CPCs)
those countries whose governments have
engaged in or tolerated particularly severe

religious freedom violations.

For CPCs, the IRFA requires the executive
branch to implement one or more
sanctions stated in the law.

These include restrictions on development
assistance in accordance with Section 116
of the FAA, restrictions on security
assistance in accordance with Section
502B of the FAA, and efforts to deny
loans to or other uses of funds to the
country from international financial
institutions, among other possible actions.
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CXKCIOAHOIO I[OKJ'IaI[a O TOProBJIC JIIOAbMMU.

3aKOHOM YCTaHOBJIEH 3alpeT Ha IPEeJOCTABICHHE
OINpENIeJIEHHBIX  BUJOB  COAEUCTBUS B  cdepe
0€30MacHOCTH TPAaBUTEILCTBAM BKIIIOUYCHHBIX B
IIepeYeHb CTPaH.

[Ipu 3TOM IIpelyCMOTpEeHa BO3MOXHOCTb
INPUMEHEHUS UCKITIOUEHHUH U3 JaHHBIX OrpaHHYEHHH.
[Ipe3suneHT HazaeneH MOJTHOMOYUSMHU IOJHOCTBHIO
WIM YacTUYHO OTMEHUTh MX JeicTBHE B ciydae,
€CIIU OH:

— IpPUHUMAET pelleHHEe O COOTBETCTBUU TaKOM
OTMEHBI HallMOHANIbHBIM HHTepecaM CIIIA;

— ojuuanbHO TOATBEPXKIAAET (AKT TPUHATHUS
COOTBETCTBYIOIINM WHOCTPAHHBIM
MPaBUTEIBLCTBOM MEp 1O  MPEKPaIICHUIO
MPAaKTUKU MPUBJICUYEHUS JETEH K y4YacTHIO B
BOCHHBIX JICHCTBHUSIX.

3aKoH 0 MeKIYHAPOJHOW peUruo3Hol cBobose.
B cooTrBercTBUM ¢ TMONOXEHUAMH 3aKOHa O
MEXIyHApOAHOH penurno3Horr coboge (Cox
3akoHOoB CIIA, pasgen 22, §§6401 u panmee) Ha
[Ipesunenta Coenunennsix IllTaToB BO3saraercs
0053aTeILCTBO IO OIpPEACICHUI0 Ha €XKErogHOn
OCHOBE «CTpaH, BbI3bIBAIOIINX 0co0y10
03a004YEHHOCTHY» B CBSI3M C CUTyalued B oOjactu
penuruo3Hoit cBoboawl. Ilponenypa omnpeneneHus
OCYILIECTBISIETCSI Ha OCHOBaHUM HH(pOpManuu,
coaepxkameiicas B Jloknmage o MEXAYHApOIHOU
pPENUTHO3HON CBOOOIE, a TAKKE UHBIX JIOCTOBEPHBIX
UCTOYHUKOB. K JgaHHOW KaTeropum OTHOCATCS
rocyAapcTBa, pYKOBOJSIIME OpPraHbl  KOTOPBIX
OCYIIECTBISIOT WJIN JOMYCKalOT 0c000 cephe3HbIe
HapylIeHUs PEIUruo3HOM cBoOOnbl. B pamkax
HCIIOJTHEHUS TpeOoBaHU 3akoHa OpraHsl
UCIIOJTHUTENIbHON BiacTu 00s3aHBl NPUMEHUTH K
TaKuM CTpaHaM OJIHY W HECKOJIBKO
MPEAYCMOTPEHHBIX CAaHKIUMOHHBIX MeEp, BKIIOYAsS:
IIPUOCTAHOBJIEHUE COJCHCTBHUS Pa3BUTHUIO COIJIACHO
pazneny 116 3akoHa O NOMOILIM HWHOCTPAHHBIM
rocyJlapcTBaM; BBEJICHUE OIPAaHUYEHUI HAa OKa3aHUe
coJieiicTBUS B cpepe OE30MacHOCTH B COOTBETCTBUU
¢ pazzenoM 502B 3akoHa 0 MOMOIIM MHOCTPAHHBIM
rocyapcTBam; peaju3aluilo KOMIUIEKCa Mep II0
MPEIOTBPALLCHHUIO MOJYYEHUs CTPAHOU 3aiiMOB HIJIN
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At the same time, the law provides the
executive branch significant discretion in
determining which, if any, punitive actions
to take. Administrations can take
“commensurate action” in lieu of IRFA’s
suggested measures against CPCs, exempt
a CPC from new sanctions by referring to
already existing human rights- related
sanctions against that country, or waive
sanctions by citing U.S. national interest.

Country-Specific Foreign Aid
Restrictions

From time to time, Congress has enacted
legislation to restrict foreign assistance to
a specific country due to democracy- or
human rights-related concerns.

These provisions have varied in a number
of ways, including in terms of the types of
assistance restricted, whether assistance is
withheld writ large or from specific
foreign government institutions, and
whether assistance is prohibited or is
conditioned on progress in certain areas.

Annual SFOPS appropriations are a
vehicle for country-specific restrictions,
with such restrictions typically being
limited to the fiscal year funds
appropriated by the given appropriations
bill.

Many such provisions restrict assistance
unless the Secretary of State certifies that
the government in question has taken
certain steps to improve human rights or
democracy conditions, as specifically
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MHOTO  (MHAHCUPOBAHMUS OT  MEXKIYHApOIHBIX
(MHAHCOBBIX OpraHu3allUil; HCIOJIB30BAHUE HHBIX
JNOCTYIIHBIX OrpaHUYMTENbHBIX Mep. [lpm sTtom
UCIIOJIHUTEIIbHON BJIACTH IIPEIOCTABIIEH
3HAYUTEIIBHBI YPOBEHb JHUCKPELMH B OIPEICICHUN
HE0O0XO/IMMOCTH U XapakTepa MpUMeHseMbIX Mep. B
yacTHOCTH,  aaMuHuctpauus  CIIA  Bmopase
IIPUHUMATh  «COpPa3MEpPHBbIE MEPbD» B KadyeCcTBE
QIbTEPHATHBBI  CAHKLUMAM,  IPEAYCMOTPEHHBIM
3aKOHOM; HE BBOJUTb HOBBIE CAaHKIIMU B OTHOLICHUH
rocy1apcrs, yKe HaxOoIAIINXCS 10/t
OTPAaHUYEHUSMU B CBA3M C HapyLICHUSIMH IpaB
YEJIOBEKA; OTKA3bIBATHCS OT BBEICHUS CAHKLMW IpU
HaJIMYUU TIPUOPUTETHBIX HAILMOHAIbHBIX MHTEPECOB
CLIA

CrnenuajbHble MEXaHU3MbI OTPAHUYEHUST
MEKTYHAPOTHOM MOMOIIH OTAeJIbHBIM
rocyaapcrBam

KOHFpeCC MNCPUOANYICCKHU IMPUHUMACT
3aKOHOJATCIIbHBIC aKThI, YCTaHaBJIMBAIOIUC
OI'paHUYCHUA Ha npeaoCTaBJIICHUC IIOMOIIHN

OT/ICTIBHBIM TOCYJAapCTBaM HCXOIs M3 CHTYyallMd B
00JIacTH IEMOKPATHH U MIPAB YelIOBEKA.

Takue HOpMATHBHBIC MOJOXKEHUS PA3IMYAIOTCS IO
psily TapaMeTpoB, BKIIIOYAsh BUIBI MOJIAIAIOLICTO
HOA  OrPaHUYCHUS]  COACHCTBHUS, M  MOTYT
pachpocTpaHsIThCs KaK Ha BEChb KOMIUIGKC Mep
HOAJICP)KKH B IEJIOM, TaK W Ha COJeHCTBHE
OT/ICTIBHBIM TOCYJAPCTBEHHBIM HMHCTHTYTaM. [lpu
ITOM YCTaHaBJIMBACMbIC OIPAHUUYCHUS MOT'YT HOCUTh
KaKk a0COJIOTHBI XapakTep B (OpMe IOJIHOTO
3ampera Ha OKa3aHUE I[OMOLIM, TaK W YCIOBHBIN
XapakTep,  MpeIyCMaTpUBAIOIIUI  YBSA3KY  ee
HPEIOCTABICHHS C JIOCTHXKCHHEM KOHKPETHBIX
YIy4IICHUH B ONPEIeNICHHBIX cdepax.

OCHOBHBIM HWHCTPYMEHTOM BBEJIEHHS CTPAaHOBBIX
OrPaHUYCHUI BBHICTYMAIOT MPUHUMACMBIC €KETOTHO
3aKOHBI O (DPMHAHCUPOBAHUU BHEIIHETIOIUTHYCCKOU
JEATEIBHOCTH, JICHCTBUE KOTOPBIX, KaK MPaBUIIO,
paCIpOCTpaHseTCsT Ha CpPEACTBA, BBIICICHHBIC B
COOTBETCTBYIOIIEM (DUHAHCOBOM TOJTy.

3HAUUTENBPHOE YHCIO TAaKUX OrPaHUYUTEIBHBIX
MOJIOKEHUI MPEAyCMaTpUBAeT NPUOCTAHOBIICHHE
HOMOIIM JI0 MpeAcTaBieHus [ ocynapcTBEHHBIM
ceKkpeTapeM 3aBEpEeHUS 0 BBITTOJTHCHUH
PYKOBOJICTBOM  COOTBETCTBYIOIIEr0  rOCYAapCTBa
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articulated in the law.

Congress has also at times enacted
enduring country-specific restrictions that
remain in place until the President
determines and certifies that conditions
have changed. More informally,
congressional committees and Members at
times have placed ‘“holds” on specific
proposed assistance or arms sales to foreign
governments, citing human rights concerns.

Members of Congress have weighed the
benefits and drawbacks of enacting
country-specific restrictions relative to
general, global standards, such as those
found in other legislation discussed above.

The former method represents a more
direct means by which Congress may
shape the provision of foreign assistance
on the basis of human rights concerns,
including when Members assess that the
executive branch has failed to take
sufficient action on its own pursuant to
existing authorities. On the other hand,
singling out a foreign government for
restriction based on sometimes bespoke
criteria may invite criticisms of unfair
selectivity or bias.

Sanctions Targeting Individuals
and Entities

Congress has  contributed to the
development of an array of targeted
sanctions programs that allow the United
States to impose economic sanctions or
travel restrictions on a foreign person or
entity in connection with democracy- and
human rights-related concerns. These
include authorities that can be applied
globally, as well as those focused on
activities within, or in relation to, specific
countries.
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YCTAQHOBJICHHBIX 3aKOHOM KOHKPETHBIX TpeOOBaHUMN
[0 YJIYyYLICHHIO TIOJOXKEHHUs B OO0JacTH IpaB
4eJI0BEKa U pa3BUTHS JEMOKPAaTUYECKUX
uHcTuTyTOB. Hapsay ¢ stuMm, Konrpecc BBOIUT B
neiicTBue OEecCPOYHBIE CTPAHOBBIC OTPAHHUYCHHS,

COXpaHsIOIINE CUILy 110 MOATBEPXKICHUS
[IpesugenTom (akta U3MEHEHUs cHUTyaluu. B
JOTOJIHEHHEe K (opMaibHBIM  MEXaHHU3MaM,

KOMUTCTBI KOHFpGCCEl n €ro 4YJICHBbI HpI/I6€FaIOT K

MIPaKTUKE He(hOpMaIbLHOTO OJIOKUPOBAHUSA
KOHKPETHBIX TMPEIJIOKEHUM O TMPEeIOCTaBICHUU
COJICHCTBUS WIH MOCTaBKaX BOOPY>KEHU I

MHOCTPAaHHBIM IIPABUTEIBCTBAM, OCHOBBIBASCH Ha
032004YEHHOCTSIX B CBSI3M C CUTyalued B oOjactu
IIpaB yeJIOBEKa.

UneHsl Konrpecca MIPOBOMIIN OLICHKY
IIPEUMYIIECTB U HEJIOCTATKOB BBE/IEHUS CTPAHOBBIX
OTpaHMYEHUl MO  CPaBHEHHIO C  OOIIMMH,
rJI00aNbHBIMU  CTaHJApPTaAMM, YCTAHOBJICHHBIMH B
BBIIIIEYKA3aHHBIX 3aKOHOAATEIBHBIX aKTax.
CrpanoBoii mogxoy odecnieunBaetr Konrpeccy 6osee
JCHCTBEHHBIC pPhlYaru BIUSHUSA HA MPEJOCTaBICHHE
MEXIyHapOAHOH IOMOIIM C YYE€TOM CHUTyalluu C
IpaBaMH 4eJIOBEKa, OCOOCHHO B CIydasX, KOTJa ero
YJIEHbl MOJararT, YTO MCIIOJHUTEIbHAs BIAacTb HE
MOpeaNpuHsia JOCTaTOYHBIX MEp B paMKax
uMmeronuxces nonHomouuidi. C  Apyroil CTOpOHBI,
MPUMEHEHUE CIEHUANbHBIX KPUTEPUEB K OTAEIHHO
B35ITOMYy MHOCTPAaHHOMY IIPABUTEJIbCTBY MOXET
CIIy’)KUTb ~ OCHOBaHMEM  [iIi  OOBUHEHUH B
n30MpaTeIbHOM MIOAX0/IE€ U MPEAB3SITOCTH.

CaHKgl/IOHHbIe MEXaHU3MbI,
NPpUMCEHACMbIC B OTHOIIICHUHN

gpn3nqec1mx N IOPUINYECKUX JINII

IIpn yuactum Konrpecca co3maHa KOMIUIEKCHas
CUCTEMa  ILEJIEBBIX  CAHKLIMOHHBIX  IPOTPAMM,
obecrieunBaromas CoenmHeHHBIM HITaram
BO3MOXXHOCTb BBEJECHHUS JKOHOMHYECKUX CaHKIIMH
HIIN OFpaHI/ILIeHI/Iﬁ Ha BBE3A B OTHOIIICHUU
MHOCTPaHHBIX (PU3MYECKUX WM FOPUIMUYECKUX JIMLL
110 OCHOBaHUAM, CBA3aHHBIM C BOIIpocaMu
JEMOKpaTUU M IIpaB 4YejoBeKa. B pamkax naHHOU
CHUCTEMBI npeaAyCMOTPCHBLI KakK MEXaHU3MBbI
YHHMBEPCAIBHOIO XapakTepa, TaK M MEXaHU3MBI,
OPHUCHTHUPOBAHHBIC Ha ACATCIbHOCTbL B KOHKPCTHBIX
rocyzapcTBax JIM0O B CBSI3U C HUMH.
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Global Authorities

Global Magnitsky Act

The Global Magnitsky Human Rights
Accountability Act (Global Magnitsky
Act, Title XII, Subtitle F of P.L. 114-328,
as amended; 22 U.S.C. §§10101 et seq.)
authorizes the President to impose
economic sanctions on, and deny entry
into the United States to, foreign
individuals or entities identified as
engaging in human rights violations or
corruption.

The executive branch implements the
Global Magnitsky Act pursuant to
Executive Order (E.O.) 13818 of
December 20, 2017.

Drawing on the National Emergencies Act
(NEA), International Emergency
Economic Powers Act (IEEPA), and
Immigration and Nationality Act (INA),
E.O. 13818 expands the scope of
sanctionable targets, including broader
networks of individuals and entities
associated with perpetrators of serious
human rights abuse or corruption.

The Global Magnitsky Act provides the
executive branch with authority to impose
sanctions against persons around the world
without requiring the United States to
create a  country-specific  sanctions
program (discussed below), which can be
diplomatically or politically challenging.
On the other hand, -country-specific
programs allow the United States to tailor
sanctionable criteria to context-specific
behaviors and categories of persons.

SFOPS Visa Restrictions. A recurring
provision in annual SFOPS bills

(currently located at Section 7031(c))
requires the Secretary of State to deny
visas to enter the United States to a foreign
official credibly implicated in significant
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MexaHu3Mbl YHUBEPCAJTBLHOTO XapaKTepa

I'100aabHBIH 3aK0H MArHUTCKOTO

3aKk0oH O TJI00aJbHON MOJOTYETHOCTH B 00JACTH
IpaB 4YeJoOBEKa, 3aKpemieHHbli B CBoJE 3aKOHOB
CILIA (paznmen 22, §§10101 u nanee).

JaHHblid HOpMaTHUBHBIN akT Hajenser [IpesmaeHrta
MOJITHOMOYMSIMA [0  BBEICHHID HSKOHOMHUYECKUX
caHkiuil u 3anpera Ha Bbe3q B CILIA B oTHOmIEHUHN
WHOCTPAHHBIX (UBNYECKUX M HOPUIUYECKHUX JIHII,
MPUYACTHBIX K HAPYUICHUSIM IpPaB YEJIOBEKA WIIU

KOPPYIIIHH.

[IpakTrueckass  peanu3anus  JAHHOIO  3aKoHA
OCyIIECTBIsIeTCss Ha ocHOBe [Ipe3unieHTckoro ykasa
13818 ot 20 nexabps 2017 roma. Yka3aHHBIN
JIOKyMEHT, ONHPAasCh Ha TOJIOKEHUS 3aKoHa O
YpEe3BBIYAHBIX CUTYaLUX, 3akoHa o
MEXIYHAPOAHBIX YPE3BBIYAMHBIX SKOHOMUYECKUX
MOJTHOMOYMSAX HM 3aKkoHa 00 UWMMHIrpalud |

rpaXJaHCTBE, CYIIECTBEHHO pacmupser chepy
MPUMEHEHUsS  CAaHKIIMOHHOIO  MexaHu3ma. B
pe3ynbTaTe  OTPAaHUYUTEIbHBIE  MEpPbl  MOTYT
pacpoCcTpaHAThCS HE TOJIBKO Ha

HETIOCPEICTBEHHBIX HAPYIUTEEH MpaB 4YeIOoBEeKa U
JIUL, IPUYACTHBIX K KOPPYILMHU, HO U HA CBS3aHHBIX
C HUMU QUBUYECKUX U IOPUANYECKUX JIHUII.
[Ipumenenune ['nmoGanpHOrO 3akoHa MAarHMTCKOTO
MO3BOJISIET ~ OpraHaM  HCIOJHUTEILHOM  BJIACTH
BBOJIUTh CAHKIIMU B OTHOLIEHUH JIUI] 10 BCEMY MHUPY
06e3 HeoOXOAMMOCTH  pa3pabOTKH  OTHENBHBIX
CTPaHOBBIX CAHKIMOHHBIX MporpamMMm (KOTOpHIE
OyAyT pacCMOTPEHBI Jajiee), UYTO CIIOCOOCTBYET
MPEOJIOJICHUIO JAUIUIOMAaTUYECKUX U MOJUTUYECKUX
ocinoxkHeHu#. Ilpu 3TOM CTpaHOBBIE TPOTPaAMMBI
peAocTaBisAl0T Bo3MOkHOCTh CIIIA ocymiecTBisTh
0oJIee TOYHYIO HACTPOIMKY CAaHKIIMOHHBIX KPUTCPUECB
C ydeToM cHenu(puKd KOHKPETHBIX CHUTYallMil Hu
KaTeropui JInL.

Bu3oBble orpaHnyYeHHs1 B paMKax
3aKOHOJIATEeJIHCTBA 0 (PUHAHCHPOBAHUH
BHELIHENOJTUTHYECKOI 1eATeIbHOCTH

B coorBercTBUM € MOJ0XKEHUEM (IEHCTBYIOIIMN
pasmen 7031(c)), BKIOYAaeMBIM B 3aKOHBI O
(dbuHAHCHPOBAHUH BHEIIHEMOJIUTHYECKON
NesTeNbHOCTH, [ OCynapCTBEHHBIN CEeKpeTaph He
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corruption or a gross violation of human
rights.

This restriction extends to immediate
family members of the foreign official.

For FY2023, the provision applies to any
foreign official “about whom the Secretary
of State has credible information have
been involved, directly or indirectly, in
significant corruption, including

—  corruption related to the extraction of
natural resources, or a gross violation
of human rights,

— including the wrongful detention of
locally employed staff of a United
States diplomatic mission or a United
States citizen or national.”

This requirement is subject to certain
exceptions, and may be waived by the
Secretary of State if the Secretary
determines that such waiver

- “would serve a compelling national
interest” or

-  “the circumstances which caused the
individual to be ineligible have
changed sufficiently.”

Unlike Global Magnitsky sanctions, an
SFOPS Section 7031(c) designation does
not entail economic sanctions, and the
designation may be made public or kept
confidential.
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ocyllecTBIsieT Bblady Bu3 Ha Bbe3n B CIIA tem
WHOCTPAHHBIM JIOJDKHOCTHBIM JIMIIAM, B OTHOIICHUH

KOTOpPBIX ~ UMEETCsl  3acily’KMBarollas  JI0OBEpHUs
uHpopmanusgs 00 WX MPUYACTHOCTH K CEPHE3HBIM
KOPPYNLHOHHBIM JEeSTHUSIM I rpyobIM

HapyleHusM IpaB yenoBeka. /[leiicTBue paHHOTrO
MIOJIOXKEHUSI PACHpPOCTPAHAETCS TaKKEe Ha YJICHOB
cemeit yKa3aHHbIX JOJKHOCTHBIX JIMLL.
[IpumenurensHo k 2023 ¢uHAHCOBOMY Tojy 3TO
MIOJIOKEHUE JEHUCTBYET B OTHOUIEHHH JIIOOOTO
MHOCTPAHHOTO JOKHOCTHOIO JIMIIA MIPU HAJIUYUU Y
I'ocynapcTBeHHOro  cekperaps — 3acily’KMBarollen
noBepus WHPOpPMAMM O €ro MNpsAMOW WK
KOCBEHHOH NMPUYACTHOCTH K:

—  CepbE3HBIM KOPPYHIMOHHBIM JIESIHUSM, B TOM
gyucIie B cepe 100bIYM IPUPOIHBIX PECYPCOB;

— TrpyOBIM  HapyIICHHSM IpaB  YeJOBEKa,
BKJIFOYas HEIMPaBOMEPHOE 3a/iepKaHue
COTPY/IHUKOB JUITIOMaTHYSCKUX
npenacraButeabctB CILIA w3 yucna rpaxman
CTpaHbl TPEOBIBAHUS WM aAMEPUKAHCKHX
rpakaaH.

3aKOHOJATEIHECTBOM MIPEAYCMOTPEHO JIBa

OCHOBaHHS JUISE HEMPUMEHEHUS JIAHHOT'O

MTOJIOKEHUS

— ycTaHOBJIeHHE [ 0CyaapCTBEHHBIM CEKpeTapem
(hakTa HEOOXOAMMOCTH O0ECIICUCHUSI Ba)KHBIX
HanmoHanbHbIX HHTEpecoB CIIA;

—  KOHCTaTauus  CYLIECTBEHHOIO  W3MEHEHUS
OOCTOSITENIbCTB, IOCIYXHUBIIUX OCHOBAaHUEM
JUISl IPUMEHEHUS OTPaHUYCHUM.

Cnenyer  OTMETUTH, YTO B  OTJIWYHE  OT
CaHKIIMOHHOTO MexaHu3Ma 1o [obansHOMYy 3aKOHY
Maruurckoro, BHECEHHE B CIHMCOK IO pa3Jeiy
7031(c) He mpeAnoaracT BBEICHHUS YKOHOMHUYECKUX
cankimid. Ilpu 3ToM mHDOpMaIus O MpUMEHEHHUHU
JAHHOW Mephl MOXET OBITh KakK MpefaHa Orjiacke,
TaK U COXpPAHEHa B 3aKPbITOM PEKUME.
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Immigration and Nationality Act (INA)
Entry Denials.

Section 212 of the INA (8 U.S.C. §1182)
provides the Secretary of State with broad
authority to deny entry into the United
States to non-U.S. nationals based on the
avoidance of adverse impacts on U.S.
foreign policy.

It also includes specific activities as
grounds for denial of entry, including
participation in genocide, commission of
acts of torture or extrajudicial killings,
responsibility for particularly severe
violations of religious freedom while
serving as a foreign government official,
and conviction of a crime involving moral
turpitude, among others. Pursuant to
Section 222(f) (8 U.S.C. §1202(f)) of the
INA, relevant records are generally
confidential. Drawing on presidential
authority under the INA, the executive
branch has broadly suspended the entry of
persons in connection with

- serious human rights and
humanitarian law violations (through
Presidential Proclamation 8697 of
August 4, 2011)102 and corruption or
the enabling of corruption (through
Presidential

— Proclamation 7750 of January 12,
2004 and Presidential Proclamation
10685 of December 11, 2023).

The executive branch has also drawn on
INA authority to deny entry into the
United States to persons subject to U.S.
financial sanctions.104

Country-Specific Sanctions Programs

Congress has enacted laws that provide
authority to impose sanctions related to
democracy or human rights situations in
specific contexts.
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OrpannyeHusi Ha Bbe3l B COOTBETCTBHHU C
3aKO0HOM 00 HMMHIPAIUU U TPAKIAHCTBE.

B coorBerctBuM ¢ pasgenom 212 3akoHa 00
uMmmMurpanuu u rpaxaanctee (Ceox 3akoHoB CIIIA,
paznen 8, §1182) T'ocynmapcTBeHHOMY CeKpeTapro
IIPEJOCTaBIIEH KOMIUIEKC [TOJTHOMOYUI 1O 0TKa3y BO
Bbe3sie B CHIA MHOCTpaHHBIM TpaKJaHaMm B
MHTEpecax MPeJOTBPALCHUsS HETaTUBHOTO BIMSHMUSA
Ha BHemHIO oyuTuky CIIA.

3aKOHOJATEeNbHBIM aKTOM YCTAHOBJIEH I€peYeHb
OCHOBaHUH JJI 0TKa3a BO BbE3/I€, BKJIIOYAs y4acTue
B T'€HOILIMJIE, IPUMEHEHHUE NBITOK WM BHECY/COHbIE

KasHHu, OTBCTCTBCHHOCTb 3a 0co00 CCPLE3HBIC
HapyICHUA peHHFHOSHOﬁ CBO60,Z[BI B Iepuon
HUCITOJTHCHUSA JOJIDKHOCTHBIX 00s3aHHOCTEH B

WHOCTPAaHHOM TOCYZapCTBE, a TaKXKe COBEpIICHHE
MPECTYIJICHUI NPOTHUB 00111eCTBEHHOM
HPABCTBEHHOCTU. B COOTBETCTBUU C pa3Aenom
222(f) mamnoro 3akona (Com 3akonoB CIIIA,
pasznmen 8, §1202(f)) undopmarus, comepkaiiasics B

mMarcepuaax BU30BBIX JCJI, HOCHUT
KOH(HIEHIINATIbHBIN XapakTep. B LEJsX
peanu3anuy  IMOJIOKEHUH  JaHHOro  3aKkoHa
[Ipesunenrom CLIA U3JaHbI cieaypomue
IIPOKJIaMaLuu:

—  Ne8697 ot 4 asrycta 2011 roma o BBeaeHUU
3ampera Ha BbE3A JIMIAM, I[PHUYACTHBIM K
CCPBC3HBIM HAPYIICHUAM IIpaB 4YCJIOBCKa U
HOPM F'YMaHHUTApPHOTO TIPaBa;

= No7750 ot 12 suBaps 2004 romga u Ne10685 ot
11 nexaOps 2023 roma o HEAOIYLIEHUU HaA
tepputoputo CIIIA 1nui, BOBJICUYECHHBIX B
KOPPYIUHUOHHYIO JI€ATEIbHOCTD.

Ha ocHoBaHmu JaHHOTO 3aKOHA HCIIOJHHUTEIbHAS
BJIACTh TaK)X€ OTKa3bIBAET BO BBE3IE JIMIAM,
MOAMAMAOIMM  Tox  JAcicTBHE  (PMHAHCOBBIX
cankuunii CIIA.

CaHK!!I/IOHHbIe NporpaMmbl B OTHOIIEHU N
OTJECJIbHbBIX IN'OCVIAPCTB

B nemsax pearupoBaHusl Ha CUTyalluH, CBA3AHHBIC C
HapymcHUEM ACMOKPATUUYCCKUX IMPUHIMUIIOB U IIpaB
YCJIOBCKaA, KOHFpeCCOM COG,I[I/IHGHHBIX ITatoB
IIPUHAT paa 3aKOHOAAaTCIbHBIX aKTOB,
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The President has also used authorities set
out in the NEA, IEEPA, and INA to
establish  country-specific sanctions
regimes, citing, in part, human rights
abuses, corruption, and/or the undermining
of democracy as the national security
rationale for the restrictions. Many of the
more than 30 economic sanctions regimes
currently maintained by the United States
include sanctionable criteria related to
such issues.

Examples include the following:

— The Sergei Magnitsky Rule of Law
Accountability Act of 2012 (Title IV
of P.L. 112-208; 22 U.S.C. §5811
note), a 2012  Russia-focused
precursor to the Global Magnitsky
Act, which requires the President to
impose sanctions against persons
determined to have been involved in
the “criminal conspiracy” uncovered
by Russian lawyer and auditor Sergei
Magnitsky or Magnitsky’s subsequent
detention, abuse, and death, or
involved more generally in certain
gross human rights violations against
individuals in Russia.

- E.O. 13692 of March 8, 2015, which
draws on the Venezuela Defense of
Human Rights and Civil Society Act
of 2014 (P.L. 113-278), as well as
NEA, IEEPA, and INA authorities, to
in part provide for sanctions against
persons involved, in relation to
Venezuela, in actions or policies that
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3aKPEIUISIIONIMX ~ TIOJIJHOMOYMST 110 BBEJICHHIO
CaHKIIMOHHBIX Mep.

[Ipe3upeHT Takke HCMIOIB30BAl  IMOJTHOMOYHS,
MPEeIyCMOTPEHHbIE 3aKOHOM O  YpEe3BBIYAMHBIX
CUTYaIHsX, 3aKoHOM o MEXyHApOIHBIX
YpE3BBIYAMHBIX JKOHOMHYECKHUX TOJHOMOYHUAX U
3akoHOM 00 HWMMHUTpAllMd W TPAXKIAHCTBE JUIS
YCTaHOBJICHHS] OCOOBIX CAHKIIMOHHBIX PEXKHUMOB B
OTHOUIEHWU psiga TocydapcTtB. B kaudectBe
000CHOBaHHS IS BBEICHUS JaHHBIX
OTPAaHUYUTEIILHBIX MEp TMOCITYXHUJIH, B YaCTHOCTH,
(bakTbl HapylIeHUH WpaB YEIOBEKa, MPOSIBICHUS
KOpPYIILIUM, a TakXKe JIEWCTBHS, HANpaBJICHHBIC Ha
MTOAPHIB JEMOKPATHICCKUX WHCTHUTYTOB,
pacieHrUBaeMble KaK yrpoKarolue HaIllMOHAJTbHON
oe3onacHoctn CIIIA. B nHactosmee Bpems B CIIA
neiicteyer Oosiee 30 pPEXUMOB SKOHOMUYECKUX
CaHKIIUH, pelyCcMaTPUBAIOLITUX BBEJICHHUE
OTPAaHUYHUTEIILHBIX MEP B CBSI3H C BBIIICYKAa3aHHBIMHU
00CTOATENLCTBAMU.

K uncity OCHOBHBIX HOPMATHBHBIX MTPABOBBIX aKTOB
B JIAHHOM 00JIaCTU OTHOCSTCH:

— 3akoH O TJ00aTbHOW MOJOTYETHOCTH B
obmactu mpaB uenoBeka umeHu Cepres
Marnutckoro 2012  roma (pazmen IV
[Ty6nuunoro 3akona 112-208; mpumeuanue K
naparpady 5811 pasmena 22 CBoja 3aKOHOB

CIIA), CTaBIINMI MpeIIeCTBEHHUKOM
I'mob6anpHOrO 3aKk0OHa MarHuTckoro. JlaHHBIHA
3aKkoH yCTaHaBIIUBAET 0053aTEeNBCTBO

[Ipesunenta CIIIA o npuMeHEHHUI0 CaHKIUI B
OTHOUIEHUU JIWII, MPUYACTHBIX K BBISIBJICHHOMY
poccHuiickuM opuctoM U ayautopom Cepreem
MarauTCKuM IPECTYITHOMY CrOBOPY, a TaKXKe
K €ro NOCIEIyIUIEMYy 3aKIIUYEHUIO 0]
CTpaxy, >KECTOKOMY OOpallleHuI0 U rudenu, a
paBHO K HHBIM TpyObIM HapylIeHHSIM IIpaB
yernoBeKka  Ha  Tepputropun  Pocculickoi
®Denepanuu.

—  Ilpesmpentckuit yka3 Ne 13692 or 8 mapra
2015 rona, npuHATHIA BO MCIOJHEHHE 3aKOHA
O 3alUTe IMpaB YEJIOBEKa M TPa)JAaHCKOIO
obmectBa B Benecyame 2014  rona
(ITly6nuunsiii 3akon 113-278) u Ha OCHOBaHUH
MTOJIHOMOYHH, TPETYCMOTPEHHBIX 3aKOHOM O
Ype3BBIYANHBIX  CUTYyallUsX, 3aKOHOM O
MEXTyHAPOTHBIX Ype3BhIYARHBIX
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undermine democratic processes or
institutions, the commission of serious
human rights violations or abuses,
actions that restrict freedom of
expression or peaceful assembly, or
high-level public corruption.

- E.O. 14014 of February 10, 2021,
which draws on IEEPA, NEA, and
INA authorities to provide for Burma-
focused sanctions in part against
foreign persons involved in serious
human rights abuse, actions or
policies that undermine democratic
processes or institutions, or actions or
policies that restrict freedom of
expression or peaceful assembly or
that limit access to media.

Some country-focused programs contain
transnational elements. For instance, E.O.
14024 of April 15, 2021, which targets
“harmful foreign activities” by the Russian
government, includes sanctionable criteria
related to the undermining of democratic
processes or institutions in the United
States or abroad, the assassination or other
unlawful killing or bodily harm against
U.S. persons or U.S. ally or partner
nationals, and involvement in
transnational corruption, among other
criteria.
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HSKOHOMUYECKUX TOJTHOMOYHUSAX M 3aKOHOM 00
MMMWIpalUu U rpakaaHCcTBe. JlaHHbIM YKa30oM
ONpeleleHbl OCHOBAHUS JUIsl PUMEHEHUS
CaHKIIMOHHBIX MEp B OTHOIIICHUH JIA1,
MIPUYACTHBIX K JIEHCTBHSM, HAIPABICHHBIM Ha
ImoApbIB ACMOKPAaTUICCKHUX IMponccCcoB n
WHCTUTYTOB B BeHecysne, COBEPILICHUIO
CEpbE3HBIX HApYLICHUWHW TMpaB  YeJIOBEKa,
OrpaHUYCHUIO IIpaBa Ha CBO6OI[y BBIPpaXXCHUA
MHEHUI U TMPOBENEHUS MUPHBIX cOOpaHHii, a
TAKIKC K KOPPYILIUOHHBIM ACAHHUAM B BBICHIUX
opraHax rocyJJapCTBEHHOM BJIaCTH.

— Ilpesunentckuii ykaz Ne 14014 ot 10 deBpans
2021 roma, W3maHHBIE B COOTBETCTBHH C
MTOJTHOMOYHSIMU, TTPEAYCMOTPEHHBIMH 3aKOHOM
0 MEXIyHAPOIHBIX Ype3BBIYAHBIX
DKOHOMHMYECKHX ITOJJHOMOYHSAX, 3aKOHOM O
YpE3BBIYAMHBIX CHUTyallMsIX W 3aKOHOM 00

HMMUI'pallun n Irpax1aHCTBE. Vka3
YCTAaHABJINBACT PEKHUM IMPUMCHCHUA
CaHKIIMOHHBIX MCp B OTHOIICHHUH

MHOCTPAHHBIX TPAXJIaH M  OpraHU3alui,
MIPUYACTHBIX K CEPhE3HBIM HApYIICHUSM IPaB
YE€JIOBEKA, JNENCTBUIM 1o HOJIPEIBY
J€MOKPAaTUYECKUX MPOIECCOB U MHCTUTYTOB, a
TAKIKC K OTpaHUYCHHIO CBO6OZ[BI BBIPpaXXCHUA
MHEHUH, TpaBa Ha MPOBEICHUE MHUPHBIX
cOOpaHMiA M JOCTyNma K CpPEICTBAM MAaCCOBOWM
uHpopmanuu B MbsiHme.

OTtnenbHbIE CAaHKIMOHHBIE IPOTrPaMMBbl COJEpXKaT
MIOJIOKEHUSI TPAaHCHALMOHAJILHOTO XapakTtepa. B
yacTHocTH, [Ipesunentckuit ykaz Ne 14024 ot 15
anpenss 2021 roma, HampaBiE€HHBI  IPOTUB
«J1eCTPYKTUBHOU BHEILIHETIOJIUTHYECKOMN
NEATEIIBHOCTUY [IpaBuTenscTBa Poccuiickon
®enepanuny, BKIKOYACT KPUTEPUU ISl IPUMEHEHHUS
CaHKIIM B CBSI3M C TOJPBIBOM JAEMOKPATHUYECKUX
MpOLIECCOB  WJIM  MHCTUTYTOB B  CoOEIMHEHHBIX
[raTax wim 3a pyOexoM, yOUHCTBAMU WIIH WHBIMH
MPOTUBONPABHBIMU  JIEUCTBUSIMHU,  MOBJICKIIUMU
CMEPTh WA MPUYMHEHHUE TEJIECHBIX IMOBPEKICHHI
rpaxxgaHam  CIHIA  wnam  rpaxpgaHam — cTpaH-
coro3HHKOB U apTHepoB CIIIA, a Takxke yyactueMm B
TPAaHCHAaLMOHAJIBHOM  KOppyNUUH, HapAxy ¢
JIPYTUMHU KPUTEPHUSMHU.
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Import Restrictions and Export
Controls

Forced Labor Import Ban.

Section 307 of the Tariff Act of 1930
prohibits the importation of products
“mined, produced, or manufactured
wholly or in part” by forced labor, convict
labor, and/or indentured labor under penal
sanctions.

Section 910 of the Trade Facilitation and

Trade Enforcement Act of 2015 (P.L. 114-

125) eliminated a prior long-standing

“consumptive demand” exception to this

prohibition.

In subsequent years, Congress has further
enacted country-specific legislation that
subjects products mined, produced, or
manufactured by North Korean nationals
(Section 302A of P.L. 114-122, as amended
by Section 321 of P.L. 115-44; 22 U.S.C.
§9241a), or in China’s Xinjiang region or
by certain Xinjiang-related entities (Section
3 of P.L. 117-78), to a rebuttable
presumption that they are prohibited from
importation pursuant to Section 307.

Restrictions on Exports.

The Export Control Reform Act of 2018
(Title XVII, Subtitle B of P.L. 115-232; 50
U.S.C. §§4801 et seq.), which authorizes
export controls on dual-use goods,
includes a statement of policy that export
controls are to be used in part to “carry out
the foreign policy of the United States,
including the protection of human rights
and the promotion of democracy.”

The executive branch
number of relevant

implements a
export controls,
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OF[!ZIHI/I‘IGHI/IH HAa UMIIOPT U 3KCHO[}THLII7'I
KOHTPOJIb

3anpert HA BBO3 NPOAYKIMH,
MU3rOTOBJIEHHOM C MPUMEHEeHHeM
NPUHYIUTEJBHOI0 TPY/A.

B coorBerctBum ¢ pazmenom 307 3akona Cmyta-
Xoymu «O Tapucdax» 1930 roga ycraHaBauBaercs
3alpeT  Ha  BBO3  MPOAYKIUH,  <«JOOBITOM,
MIPOM3BEICHHON WM HW3TOTOBIEHHOW MOJIHOCTHIO
WIH YaCTUYHO» c UCIIOJIb30BaHUEM
NPUHYAUTENBHOTO TpPyAa, Tpylda 3aKIIOYEHHBIX
W/WIIM TIOHEBOJILHOTO TPy/Ja B PaMKax HMCIOJHEHUS
YTOJIOBHBIX HaKa3aHUH.

Pazmenom 910 3akona 00 ympomeHWH MPOIEAYP
TOPrOBIIM M 0O0ECIEYEeHUN COOIIOIEHUSI TOPTrOBOTO
3akoHogarenbcTBa oT 2015 roma (IlyOmuaHbIif 3aK0H
114-125) Obuto ympa3gHEHO paHee JeHCTBOBABILEE
UCKJIIOYEHHE B OTHOIIEHUU «I1OTPEOUTEIHCKOTO
cupoca». B nocnenyromue roasl Konrpecc npussin
JIOTIOJIHUTENBHOE  3aKOHOJATENbCTBO,  COIVIACHO
KOTOPOMY TPOAYKLHUSA, A00bITasi, MNPOU3BEACHHAS
unu u3rotomBieHHas rpaxaanamu KHIP (pasznmen
302A Ily6nuynoro 3akona 114-122 ¢ u3sMeHeHUIMH,
BHeCeHHbIMH pazzaenoM 321 Ilybmuanoro 3akoHa
115-44; paznmen 22 Csoga 3akonoB CIIIA §9241a)
wim B CusblasHckoM peruoHe Kwuras mmbo
ONpeAeNieHHbIMA  CBSI3aHHBIMH ¢ CHHBLB3STHOM
opranuzanusimu (pazzgen 3 [lybnuunoro 3axona 117-
78), cuMTaeTcsi 3ampelICHHOW, €cl HE J0Ka3aHo
COOTBETCTBHE YCTAHOBJIEHHBIM TPEOOBAHUSM.

JKCNOPTHBIE OTPAHUYEHHS.

3akoH 0 peOopMHUPOBAHUU CHUCTEMBI SKCIIOPTHOTO
koutpossa 2018 roma (pazmen XVII, mompasnen B
[Ty6numunoro 3akona 115-232; pazmen 50 Csopa
3akoHOB CIIIA §§4801 u mamee), peryaupyrouiui
KOHTPOJIb 332 JKCIIOPTOM TOBApOB  JBOHHOTO
Ha3HAUYCHHS, yCTaHABIIMBAET, 4TO MepbI
AKCIIOPTHOTO KOHTPOJIS JIOJDKHBI MCIIOJB30BAaThCs B
TOM YHCJE JUIS «pea3allid BHEIITHEH IMOJTUTHKHU
Coenunennbix IllTaToB, BKIIOYAs 3allUTy MpaB
YyeJIoBeKa u TIPOJIBUIKCHHE JIEMOKPATUI.
HcnonHuTenpHas BIACTh MPUMEHSIET KOMIUIEKC Mep
SKCIIOPTHOTO KOHTPOJIA, BKJIOYass KOHTPOJb Ha
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including list-based, end- user, and end-
use controls, as well as licensing policies
that allow review of transactions for
human rights and democracy concerns.

These controls include, for example,
adding certain foreign entities implicated
in  human rights abuses, or the
undermining of democracy, to the
Commerce Department’s “Entity List,”
which generally entails a presumption of
license denial for the export of controlled
items to such entities.

The Commerce Department has explicitly
cited human rights or democracy concerns
as the U.S. national security and foreign
policy rationale for imposing export
controls in response to some country-
specific situations, including human rights
violations in China’s Xinjiang region and
the February 2021 military coup in Burma,
among others.

Other Areas of Congressional
Engagement

Congress engages in a variety of other
areas to influence U.S. foreign policy
related to democracy and human rights,
including but not limited to the following
(see associated footnotes for relevant CRS
products):

— conducting oversight of U.S. bilateral
and multilateral diplomacy;

— engaging in congressional diplomacy
through public statements, travel
overseas, and engagement with other
legislatures (e.g., through the House
Democracy Partnership);

— mandating the creation of offices or
positions within U.S. federal agencies
(e.g., congressional authorization of
the Assistant Secretary of State for
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OCHOBE CIIMCKOB, KOHTPOJIb KOHEYHBIX
II0JIB30BATENE M KOHEYHOI'O MCIIOJIb30BaHUsA, a
TaKKe€ MHCIOJB3YeT CUCTEMY JIMLEH3UPOBAHUA,
IIPEAIOJIAraloIlyl0  MIPOBEPKY CHEIOK C TOYKH
3peHus ~ CcOONIONEHUS ~ TpaB  4YeJoOBeKa U
JEMOKPAaTUYECKUX IPHUHLHUIIOB. YKa3aHHbIE MEpHI
MIpEAYyCMAaTpUBAOT, B  YAaCTHOCTH, BHECCHHUE
OIIpEAEICHHBIX MHOCTPaHHBIX OpraHusanui,
IIPUYACTHBIX K HApyLICHUsSM IPaB YEJIOBEKA HWIIU
IOJPBIBY J1€MOKpaTHH, B «CIMCOK OpraHu3aluii»
MuHucTepcTBa TOPrOBJIM, YTO BJIEYET 3a COOOM
OTKa3 B  BbJIAY€ JIMLIEH3UMM HAa  JKCIOPT
KOHTPOJIMPYEMOU MPOAYKIUU TAKUM OPTraHU3aLUsIM.
MUHUCTEPCTBO TOPrOBIAM IPSIMO YKa3blBaeT Ha
cooOpaKeHHMsI ~ 3amUThl  TpaB  4YeJoBEeKa U
J€MOKpAaTUU KaK Ha OOOCHOBAaHUE C TOYKU 3pPEHHUs
HAIMOHAJILHOW 0€30MacHOCTH M BHEIIHEH MOTUTUKU
CIIA g BBeIeHUS DKCHOPTHBIX OIPAaHUYECHHN B
OTBET HA CUTYallMM B OTAEJBHBIX CTPaHaX, BKIIIOYAs
HapylleHuss IpaB u4enoBeka B CHHBL3SHCKOM
pernone Kutas u BOeHHBIN 11epeBOPOT B MbsiHME B
¢depane 2021 rona.

HNuble HATIPABJIEHNS 1€ATEILHOCTH
Konrpecca

Konrpecc ocyuiecTBisier KOMIUIEKC Mep IO
(GOpMHPOBAHHIO  BHEIIHETIOJIMTUYECKOTO  Kypca
CIIA B obmacTu AeMOKpaTHHU U IpaB YeJOBEKa IO
CJIEYIOIMM KIIFOUEBBIM HaIlPaBJICHUSM:

~  OCYUIECTBJICHHE KOHTPOJIS 3a JBYCTOPOHHEH U
MHOTI'OCTOPOHHEH JUIIOMAaTHYECKOU
nestenbHOCThIO CIIIA;

—  OCYIIECTBIICHHE MAapJaMEHTCKOW IUIIOMATHH
yepe3 IyOJIMYHBIC 3asBICHHS, 3apyOcKHBbIC
BU3UTHI 51 B3aUMOJICHCTBUE c
3aKOHOJATEIbHBIMUA OpraHaMy JPYTUX CTpaH
(manpumep, uyepe3 mnporpammy The House
Democracy Partnership («IlapTHepcTBo 3a

nemokparuto B Ilamare mpezncraBuTeneit
CILIA»));

—  OCYILECTBIICHHE JTMCIUILTHHAPHON
FOPUCIUKITIH (Hampumep, yUpexKaCHUE

JOJKHOCTH  TOMOIIHUKA TOCYAapCTBEHHOTO
CeKpeTapsi MO BONpOcaM JIEMOKpaTHH, IpaB
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Democracy, Human Rights, and
Labor, codified at 22 U.S.C.
§2651a(c)(2));

— creating congressional or independent
commissions (e.g., the Tom Lantos

Human Rights Commission,
Commission on  Security and
Cooperation in Europe,

Congressional-Executive Commission
on China, and U.S. Commission on
International Religious Freedom);

— 1imposing broad conditions on U.S.
trade with foreign countries (e.g.,
human  rights-related  eligibility
criteria for preferential trade treatment
under the African Growth and
Opportunity Act; Title I of P.L. 106-
200);

— supporting national or international
efforts to pursue criminal
accountability for atrocities;

— authorizing and appropriating
resources for U.S. international
broadcasting efforts;

— authorizing and appropriating
resources to  combat  foreign
disinformation  (e.g., the State
Department’s Global Engagement
Center).

Selected Factors Affecting U.S.
Efforts

Numerous general factors, a selection of
which are discussed below, may make
U.S. efforts to promote democracy and
human rights more complex and
challenging now than in earlier post- Cold
War years.
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4eJIoBeKa M TPy/Ha, 3aKpeIuieHHoe B paszaene 22
Csoga 3akoHoB CIIIA, §2651a(c)(2));

- co3manue komuccut mipu  Konrpecce wu
HE3aBUCUMBIX KoMmuccuil (Bkirovyas Komuccuto
nMmenn Toma JlaHTOoca Mo mpaBam 4YeloBeEKa,
Komuccuro o 0€30MacHOCTH u
corpynnuuectBy B EBporne, McnonHurenbuyro
komuccnro Konrpecca no Kuraro, Komuccuto
CIIA 1o MeXAyHapOJAHOW PEIUTHO3HOU
cB000O/IE);

—  (¢opmHupoBaHUE IPaBOBOM OCHOBBI
OCYILIECTBJICHUSI TOPrOBIM C HMHOCTPAHHBIMU
rocyJgapcTBamMu  (Hampumep, KpUTEpUH B
00JIaCTH TIpaB YEIOBEKA ISl MPEAOCTABICHHS
npedepeHInaIbHOTO TOPTOBOTO pEeXUMa B
pamkax 3akoHa o0 oOecnedueHUM pOCTa |
BO3MOXKHOCTEHH B Adpuke; pazgen |
[Ty6auanoro 3akona 106-200);

—  NOJAEPKKA HAIIMOHAJIBHBIX U MEKIYHAPOIHBIX
YCWIMM TI0 TPHUBJICYEHHID K YrOJOBHOU
OTBETCTBEHHOCTH 3a COBEpLICHHUE
MPECTYIUIEHUH IPOTUB YEITIOBEYHOCTH;

— obecrieyeHue HOpPMaTUBHOU 6a3b1 U
¢dbuHaHCUpOBaHUS UL  MEXAYHapOJIHOTO
pemanus CIIA;

— o0ecrieueHue HOPMAaTHBHOMN 0a3bl u

(buHAHCUPOBAHUS POTUBOICHCTBUS
ne3uHPOPMALMOHHOM JEeSITeIIbHOCTH
WHOCTPAHHBIX TOCYAApCTB (Hampumep, uepes
Hentp J100aIbHOTO B3aUMO/ICUCTBUS

['ocymapcTBEeHHOTO JieTIapTaMeHTa).

Hexoropsbie ¢pakTopbl, BJAUAOIIAE HA
3¢pPpexTuBHOCTH yeunuii CIITA

B coBpeMeHHBIX YCIOBHUSX MHOTOYHCIICHHbBIC
obme  ¢GakTopbl, HEKOTOpbIE U3  KOTOPBIX
paccMaTpuBalOTCs HIDKE, CO3JAI0T 00Jiee CIIOKHYIO
cpeny ansa npoxaswwxkenus CHIA nemokpatuu u
MIpaB YeJIOBEKa 10 CPAaBHEHUIO C PAHHUM MEPHUOIOM
MOCJie OKOHYaHUS XOJIOTHON BOWHBI.
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Some analysts caution against overstating
or misinterpreting the importance of these
factors relative to local dynamics in
particular countries.

Restrictions on Civil Society and Media

After the end of the Cold War, the United
States and other international donors
substantially increased democracy
assistance funding, including for civil
society groups operating in relatively
closed societies.

This, along with other factors and events
(e.g., the role of civil society activism in
“color revolutions” in certain post-Soviet
countries and the later Arab Spring
movements), appears to have motivated
some non-democratic governments to
increase restrictions on the work of civil
society and media organizations.

Even in relatively freer contexts, some
governments have used measures that
purport to combat issues of public concern
(such as terrorism, defamation, or
mis/disinformation) but that also unduly
restrict, or in some cases effectively
criminalize, freedoms of assembly,
association, or expression.

In the context of the COVID-19 pandemic,
some governments used a stated need to
combat health-related misinformation to
justify imposing restrictions on civil
society, the media, and the internet.

Restrictions have taken a variety of forms,
including restrictive legal or regulatory
tools (e.g., stringent and onerous
registration requirements for
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BMmecte ¢ TEM, PpAd AHAIWTHUKOB IMIPHU3BIBACT

usberartb MIEPEOLICHKU W HEBEPHOU
WHTEpPIpETAllM  3HAYUMOCTH  TaKMX  OOIIMX
HeOJIaronpusATHBIX bakTopoB, MIOCKOJIBbKY
KJIFOYEBOE 3HAYCHHE BO MHOTHX CIydasX HMEET
cnenuuKka  BHYTPUIOIUTHUECKOTO  Pa3BUTHUS
KOHKPETHBIX TOCYIapCTB.

OrpannyeHusi JesiTeJIbHOCTH TI'PAXKIAHCKOIO

obdmecrsa u CMHU

Ilocne okoHYaHMS XOJOJHOM BOMHEI COCAUHEHHBIC
Iratel © Jpyrue MeXAyHApPOIHBIE JOHOPHI
CYIIIECTBEHHO YBEITUYHIIN (dbuHaAHCUpOBaHUE
porpaMM  COJICHCTBHS  JIEMOKpATUH, BKJIIOYas
MOJIEPKKY OpraHu3aIuit IPaKJIaHCKOTO
oOmiecTBa,  JEUCTBYIOIIMX B  OTHOCHUTEIIBHO
3aKPBITHIX OOIIECTBAX.

310  00CTOATENBCTBO, HApPSALYy C  JPYTHMH
(dbakTopaMu M COOBITHSAMHU (HAmpUMEpP, POJIbIO
rpak IaHCKOU aAKTUBHOCTH B «IBETHBIX
PEBOJIONMSX» B HEKOTOPBIX  IOCTCOBETCKHX
CTpaHax M TOCIEAYIOUIMX BMKCHUSAX «apaOCKOM
BECHBI»), IO BCEH BUIUMOCTH, MOTHUBUPOBAJIO
HEKOTOpbhIE HEJIEMOKpPAaTHYECKHE IPaBUTEIHCTBA
YCUJIMTh OTpaHUYEHUS]  HAa  JCSTEIbHOCTD
opraHu3zaiuii rpaxaaHckoro odmectsa u CMU.

XapakTepHO, 4TO J1a)Ke B HEKOTOPBIX TOCYAaPCTBAX
C OTHOCHUTENBHO JINOEPATbHBIM IMOJUTUYCCKUM
PEKMMOM TPABUTEIBCTBA HUCIONB3YIOT  MEpHI,
KOTOpBIE bopmanbHO HalpaBJICHBI Ha
MPOTHBOACHCTBUE  MPOOJIEMaM,  BBI3BIBAIOIIUM
OOIIECTBEHHYI0 ~ 03a00YEHHOCTh  (TaKMM  Kak
TeppopusM, auddamanus WM Jae3uHbopmarus),
HO TpU OTOM  CO3/AalOT  HEOOOCHOBAaHHBIE
OTpaHMYEHUS WIM B  HEKOTOPBIX  CIydYasx
bakTuaecku KPUMHHAIH3UPYIOT cBOOOITY
coOpaHuii, 00beAMHEHNI U BbIpa)KeHUS MHEHH. B
ycinoBusix  ma"pemuun  COVID-19  HekoTopsie
NIPaBUTEIbCTBA UCIIOJIb30BAIIH 3as1BJICHHYIO
HE00X0IUMOCTh OOpBOBI ¢ ne3uHpopManuen B
obacTu  3ApaBOOXpAHEHUS JUIE  O0OOCHOBaHHUS
BBE/ICHUS OTpaHUYCHUI B OTHOUICHUH
AEATeNPHOCTH TpakaaHckoro obmectBa, CMU u
WHTEPHET-IIPOCTPAHCTBA.

OrpannyeHus TPUHUMAIOT pa3IndHbIe  (POPMBEI,
BKJIKOYasi  HOPMATHBHO-IIPABOBBIC  MEXaHU3MBI
(Hampumep,  cTporme W OOpEMEHHTENIbHBIC
TpeOOBaHUS K PErHCTPALMU HETIPABUTEIbCTBEHHBIX
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nongovernmental organizations) and the
selective or arbitrary enforcement of such
tools.

Notably, some governments have imposed
restrictions on the ability of domestic civil
society groups to receive funding,
including from foreign sources, thereby
making it more difficult in some cases for
the United States and other international
democracy assistance funders to support
democracy and human rights advocates.

Democratic Backsliding

Breakdowns of democracy may occur in a
variety of ways, including sudden shock

events such as coups as well as
incremental erosions in  democratic
institutions and norms.

Some research indicates that the

proportion of such breakdowns arising
from the latter phenomenon—which some
analysts refer to as “democratic
backsliding” or “authoritarianization”™—
has increased since the end of the Cold
War.

In some cases, political leaders who have
taken power through democratic means
have subsequently worked to gradually
erode checks on their power, such as by
undermining the independence of the
judiciary, civil society, and the media.

At times, leaders later have worked to
directly undermine the integrity or fairness
of elections.

Some analysts note that a number of
contemporary cases of democratic
backsliding have been top-down processes
driven by political leaders.

Although such processes have occurred in
a variety of contexts, would-be
authoritarian actors may seek to leverage
or exacerbate potentially conducive
structural  factors present in some
countries, such as high levels of political
polarization and public dissatisfaction with
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OpraHmzainuii), a TakXKe BBIOOpOUHOE  WJIH
MPOU3BOJILHOE TMPUMEHEHHE TaKUX MEXaHU3MOB.

Ocobo crnenyer OTMETHTb, 4YTO HEKOTOpbIE
[IPaBUTENHCTBA BBEJIU OTpaHUYEHUS Ha
BO3MOKHOCTh HOJY4YEHUs MECTHBIMU
OpraHu3alusIMu IpaXkJIaHCKOTO o01ecTBa

(uHAHCUPOBAHMS, B TOM YHWCIIE U3 MHOCTPAHHBIX
HUCTOYHUKOB, YTO B psJi€ CIy4yaeB 3aTpyIHSET
noanepxkky co croponsl CIHIA wu  gpyrux
MEXYHaPOJIHBIX JOHOPOB 3aLIUTHUKOB
JIEMOKPATUH U IIPaB YEJIOBEKa.

OcaabyeHue AEMOKPATHYE€CKUX MHCTUTYTOB

[Ipoueccel nerpaganu A1€MOKpPaTHUECKUX CUCTEM
MOTYT pa3BHUBaThCS M0 pa3IMYHBIM CLEHApUsM,
BKJIIOYAs paJuKajbHble M BHE3aIllHbIE COOBITHS,
TakMe Kak TOCYIapCTBEHHBIE IEPEBOPOTHI, JTHOO
HOCUTh IOCTENEHHBbIM XapakTep, NpOsBIAACH B
MOCTIEIOBATEIFHOM OCIIA0JICHUH AEMOKPATUIECKUX
MHCTUTYTOB U HOPM.

HekoTopsie nccnenoBanus MOKa3bIBaIOT, YTO MOCTIE
OKOHYAHMUS XOJIOHOM BOWHBI BO3pOCia JOJSA

CllydaeB  TOJApbIBA  JEMOKPATHYECKUX  OCHOB
MOCPEJICTBOM ~ BTOPOTO  CIICHApHsI,  KOTOPBIA
HCKOTOPbIE  aHATUTHKA  HA3bIBAIOT  «IPO3UCH
ACMOKPATUYCCKUX HHCTUTYTOB» HJIn
«aBTOpUTApHU3AIHECI. B psine cly4yaeB
MOJIMTHUYCCKUEC ACATCIIM, IMPUIICAIINEC K BJIACTHU
KOHCTHTYITHOHHBIM MyTeM, BIIOCJICJICTBUH
paboTayii  HajJ  TIOCTENEHHBIM  OCJIa0JICHUEM
MEXaHM3MOB  KOHTPOJSI ~ Haj  HMX  BIACThIO,

HampuMep, MOJpPbIBas HE3aBUCUMOCTH CyAeOHOM
CUCTEMBI, Ipakianckoro odmectsa 1 CMU.

Ha cnenyromem 3Tane OHU HEPEOKO MEPEXOIAT K
JNEUCTBUSM, MOJPBIBAIOIIMM OCHOBOIOJIArarore
IPUHLUIBI U30UPATENBHOTO MpoLecca.

HekoTopble aHAIUTUKKM OTMEYAIOT, YTO P
COBPEMEHHBIX CIIydaeB OCIAOJICHHUS JIEMOKpPATHH
MPEJCTABISIOT COOOH MPOIIECChl, UHUIIMUPOBAHHBIE
MOJUTHYCCKUMH JIUICPAMHU 110 TPUHIUITY «CBEPXY
BHM3». lIpu 3TOM, HeEcMOTps Ha pasauuus B
KOHKPETHBIX 0OCTOSITENbCTBAX, MOTCHIHMAIbHBIC
ABTOPUTAPHBIC JTUACPHI, KaK MMPABUIIO, UCTIOIB3YIOT
B CBOMX HHTepecax JMOO IIeJICHAINPABICHHO
YCYT'YOJISIFOT ONPE/ICIICHHBIC OJIArONPUSATCTBYIONINE
CTPYKTYpHBIC  (aKTOpBI, MPHUCYTCTBYIOIIUE B
HEKOTOPBIX CTpaHaX, TAKHE KaK BBICOKHHA YPOBEHb

76



government performance .

Newer democracies with lower levels of
state capacity or where the rule of law is
not well-established may be particularly
susceptible.

As a matter of foreign policy, some
observers have noted that the United
States has tended to respond more swiftly
and forcefully to sudden events such as
coups than to gradual erosions in
democracy or respect for human rights.

The latter are more difficult to discern in
real time, and crafting effective policy
responses to them may be more
challenging.

Technological Developments

Emerging technologies have the potential
to affect democracy and human rights in
both positive and negative ways.

New technologies may improve citizens’
access to information or ability to
organize.

Early optimism over the democratizing
power of the internet and social media,
however, has been tempered over time.

Some authoritarian governments have
shown an ability to mitigate politically
threatening aspects of new technologies, in
some cases leveraging them to further
social and political control.

Governments increasingly possess an
array of  tools—including artificial
intelligence (Al)-enhanced surveillance,
censorship, website  blocking, paid
commentators, automated bots, and
targeted internet shutdowns or
slowdowns—to monitor their citizens and
shape their information environments.
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MOJUTUYECKON TMOJSIPU3alUM U OOILECTBEHHOTO
HEJI0BOJILCTBA PA0OTOM IPABUTENBCTBA.

Oco0eHHO MOIBEPKEHBI 3TOMY MOTYT OBITH HOBBIC
JEMOKpaTUU ¢ HU3KUM YPOBHEM I'OCYIapCTBEHHOIO
IIOTEHIMAla WIM TaM, I'Zl€ BEPXOBEHCTBO 3aKOHA
HEJOCTATOYHO YCTOSIIOCH.

B KkoHTekcTe BHEIIHEH MNOJIUTUKH HCKOTOPELIC

HaOmomaTeii  OTMe4arT, 4ro CoequHCHHBIE
IlraTel, Kak NOpaBUiio, pearupyrT Oomee
OMEPaTUBHO W  PEIIUTEIHHO Ha  BHE3AIHbBIC
COOBITHSA, TakKHe€ Kak [epeBOpOTHl, dYeM Ha
MOCTETICHHOE  OCTAa0JICHWE  JICMOKpATHH WU
yYBa)KEHHUS K IPaBaM 4eJIOBEKa.

[Tocnennee 00CTOSITENTLCTBO 00yCIIOBJIEHO
CJIOKHOCTBIO CBOEBPEMEHHOT'O BBISIBIICHUS

HETaTUBHBIX TEHJCHLMI MOJOOHOTO poJa, a TaKkKe
Oolee KOMIUIEKCHBIM  XapakTepoM 3afad o
BBIpAaOOTKE A(PPEKTHUBHBIX MEpP HPOTHBOACHUCTBUS
JaHHBIM TIPOIECcCaM.

Buansinue TeXHOJI0rH4ecKoro Pa3BUTHA

HoBrle TexHOIOrMu MNOTCHUUAJIBHO MOT'YT BJIUATH
Ha COCTOAHUC JOCEMOKPATHYCCKUX HWHCTUTYTOB U
CUTyallUlO B obnacTu ImpaB 4YCJIOBCKa KakK
IMOJIOKHUTECIIBHO, TaK U OTPHULATCIBHO. Onu MOTYT
YIIYUIIUTh AOCTYII I'paXKIaH K I/IH(bOpMaI_[I/II/I nimn
BO3MOXHOCTH JJIA OpraHu3alnu.

BMmecte ¢ TeMm INEPBOHAYATIbHBIC OIITUMUCTUYCCKHUC
OXHJAHUSI OTHOCHUTEIBHO TOTO, YTO HHTEPHET H
COIlMalbHBIE  CETH  OyIyT  CIIOCOOCTBOBAThH
Pa3BUTHIO JEMOKPATHH, CO BpPEMEHEM YCTYITHIIN
MecTo 0oJiee cliep>KaHHbBIM OI[EHKaM.

Hexotopeie ABTOPHUTAPHBIC NPaBUTEIIbCTBA
MIPOJIEMOHCTPUPOBAIU CIIOCOOHOCTh
HEHTpaIM30BaTh HNOJUTUYECKH  YTPOXKAFOIINE

ACIICKTBI HOBBIX TGXHOJIOFI/Iﬁ, B HCKOTOPLBIX ClIy4dasaXx
HUCIIOJIB3YA HUX Ui YCWIICHHUA COLUAJIBHOTO U
MOJIMTHYCCKOT'O KOHTPOJIA.

[IpaBuTenbcTBa BCe dHame o0namaloT Habopom
WHCTPYMEHTOB — BKIIFOYAsi CUCTEMbI HAOJIOJICHUSI C
UCTIOJIb30BAaHUEM  HMCKYCCTBEHHOTO HMHTEJUIEKTA,
LIEH3YpY, OJIOKMPOBKY BEO-CaWTOB, OIJIAYMBAEMBIX
KOMMEHTaTOPOB, aBTOMAaTH3MPOBAHHBIX OOTOB U
[[EJIEBbIC OTKJIIOUEHUS WM 3aMeUIeHUsT paboThI
WHTEpPHETa — JIJIl MOHUTOPUHTA CBOMX TPaXKIaH U
dopmupoBaHus UX HHGOPMAIMOHHON  CpEJbI.
Hekotopbie  mpaBUTENbCTBA M TpaxkaaHe
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Some governments and citizens have
criticized social media platforms for the
role they may play in social and political
polarization, the propagation of hate
speech, and offline human rights abuses in
democracies and nondemocracies alike.

Technological tools may reduce some of

the pitfalls that some authoritarian
governments have faced from more
traditional and visible forms of political
repression, such as risks of public
backlash, high resource costs, and
“principal-agent” dilemmas associated
with empowering large numbers of
individuals to implement repressive
policies.

Some research indicates that the use of
modern technology by authoritarian
regimes has increased their durability.
According to a February 2023 assessment
by the U.S. Intelligence Community (IC),
“various technologies now constitute an
important component of many
governments’ repressive toolkits,
extending states’ power to stifle dissent
beyond traditional means.”

The PRC’s model of technology-enhanced
authoritarianism, in particular,
increasingly appears to have global
implications, although evaluating China’s
diffuse impact in this area is challenging.

Some research indicates, for instance, that
PRC firms are driving the proliferation of
Al surveillance technology around the
world to a greater degree than companies
from any other country, although firms in
democracies are also contributing to the
spread of technology that can be misused
for purposes of repression.

Some U.S. policymakers have sought
ways to respond to democracy- and human
rights-related technology challenges, such
as by supporting the development and
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KPUTHKYIOT MIaTGOPMBI COLIMATBHBIX CEeTel 3a HX
ponb B COLUAIBHOMN 51 MOJIUTUYECKOMN
MOJISIpU3ALUHU, PACIPOCTPAHEHUHU SI3bIKA BPAXKIbl U
HApYIIEHUSX 1pas YyeJoBeKa Kak B
JNEMOKPAaTUYECKUX, TaK U B HEIEMOKPATUYECKHX
CTpaHax.

HoBble TEXHOJIOTMM MOTYT CHHU3UTH HEKOTOpHIC
PHUCKH, C KOTOPBIMH TPATUIIMOHHO CTaJIKHUBAIUCh
aBTOPHUTAPHBIC NPaBUTEILCTBA npu
OCYIIIECTBIICHHH TOJIMTHYECKUX penpeccuil. B
YaCTHOCTH, peYb HJET O TaKUX (PaKTOpax, KaK PHCK
OOIIIECTBEHHOTO  TNPOTUBOJICHCTBUSA,  BBICOKHE
pecypcHbie  3aTpaThl, a TaKXKe IMPOOJIEMBI,
CBSI3aHHBIE C  HEOOXOAMMOCTBIO  HaJCTICHHUS
IIMPOKOTO  Kpyra JIMI[  [OJIHOMOYHUSMHU IO
peanu3anuu peTpeCcCUBHBIX MEPOTIPUATHHA.
Hekotopbie uccienoBaHUS  MOKa3bIBAKOT, 4TO
UCTIOJIb30BaHUE COBPEMEHHBIX TEXHOJIOTUI
ABTOPUTAPHBIMH  PSKUMAMHU  TOBBICHIIO  HX
YCTOWYHUBOCTb. CornacHo OLIEHKE
PasBenpiBaTenbHoro  coobmecrsa  CIIA ot
despasit 2023 roma, «pasIUYHBIE TEXHOJIOTHH
TENeph  COCTABJIAIOT  BaXXHBIH  KOMIIOHECHT
PETpECCUBHOTO UHCTPYMEHTAPHSI MHOTHUX
MIPABUTEIIHCTB, pacmmpsis BO3MOYKHOCTH
TOCYJapCTB IO TIOJABICHHIO WHAKOMBICIHUS 110
CPaBHEHHIO C TPAAUIMOHHBIMUA METO/IaMHU.

Oco0y10 00eCTIOKOEHHOCTh BBI3BIBACT peaiu3yemMast
KHP w™moxmenp  aBTOpHTapu3ma,  YCHICHHOTO
TEXHOJIOTUYECKUMHU CPEJCTBAMHU, TOCKOJIBKY €€
BIIMSHHE TIpHOOpeTacT Bce Oojee TIOOATbHBIN
XapakTep, XOTs OIleHKa MacIITaboB STOTO BIUSHUS
B pa3IMuHbIX chepax MpeCTaBlIseT 3HAUUTEIBHYIO
CIIO’KHOCTb.

Hekoropsie UCCIIEIOBaHMS IIOKa3bIBAIOT,
HampuMep, 4YTO KuTaiickue (UupMbl B OOJbIIEH
CTEIEHH, YeM KOMITAHUU U3 JIF000H IpYyroit cTpaHsl,
CIIOCOOCTBYIOT ~ PacHpOCTPAaHEHUIO  TEXHOJIOTHH
HaAOJIOACHUS. C MCIOJIb30BAaHUEM HCKYCCTBEHHOI'O
MHTEIJIEKTa 10 BceMy mupy. Ilpu stom ciemyer
OTMETUTb, YTO KOMIIAHUM M3 JEMOKPATHYECKUX
roCylapCcTB TaKK€ y4acTBYIOT B PacCIpOCTPAHEHUH
TEXHOJIOTUH, KOTOpble MOT'YT OBITh HMCIIOJIb30BaHbI
JUIs1 OFpaHUYEHUS] OCHOBHBIX IpaB U CBOOO/I.

B o510l CBA3M psn mpencTaBUTENEH PYyKOBOJICTBA
CIIIA BpIcTymaer 3a peaau3alyi0 KOMILIEKCAa Mep,
HaIPaBJICHHBIX Ha IPOTUBOACHCTBHE YKa3aHHBIM
BbI30BAaM, BKJIIOYas MOJIEPKKY pa3pabOTKu U
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proliferation ~ of  internet  freedom
technologies (e.g., tools to circumvent
government censorship) and

strengthening export controls.

Authoritarian Actors

The growing power and international
influence of certain authoritarian countries
appears to be contributing to a less
hospitable  global environment for
democracy and human rights.

Although the precise objectives of
authoritarian ~ governments may be
complex and varied, many focus on
protecting against threats to domestic
regime security, potentially driving them
to seek to contain or roll back the spread
of democracy abroad in addition to at
home.

Some analysts view China and Russia, in
particular, as working to move the
international order in a direction that is
more hospitable to authoritarianism, and
as cooperating with each other to some
extent toward that goal.

A February 2022 joint Russia-PRC
statement asserted that “it is only up to the
people of the country to decide whether
their State is a democratic one,” argued for
the international community “to respect
cultural and civilizational diversity,” and
pledged to increase cooperation to oppose
“color revolutions” and “interference in
the internal affairs of sovereign countries.”

Some analysts contend that Russia’s
aggressive actions in Eastern Europe,
including its February 2022 expanded
invasion of Ukraine, have been driven in
part by Russian leaders’ fears for regime
security associated with democratic
expansion in nearby countries.
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BHEIPEHMUsI TEXHOJOIMi obecredeHuss CBOOOAbI
WHTEpHETa (B YacTHOCTH, CpEICTB 00xo1a
TOCYJapCTBEHHONM  IE€H3Ypbl) M YCHJICHHUS
AKCIIOPTHOTO KOHTPOJIS.

ABTOpPHUTAPHbIE PEKUMBbI

Poct BnusiHUST W yKpeIUICHHE MEXKIyHApOIHBIX
MO3ULIMKM  psila TOCYAAapCTB C aBTOPUTAPHBIMU
peKUMaMU CIIOCOOCTBYIOT (DOPMHPOBAHHIO MEHEE
OnaronpusITHON ro0anbHOM cpelibl JUTSL
JEMOKpaTUU U MPAB YEJIOBEKA.

IIpu »o3TOM, HecMOTpss Ha MHOroodpasue u
KOMIUIEKCHBIH ~ XapakTep IieJied aBTOPHTapHBIX
PECKUMOB, KIITOYE€BbIM IIPUOPUTETOM JIIsL
OONBIIMHCTBA W3 HHUX SBISETCS oOOecredyeHue
BHYTPUIIOJIUTHYECKON CTaOMIIBHOCTH, 4TO
HO6Y)KZ[8,€T HUX CTPEMHUTLCA K CACPKHUBAHWUIO HIIN
CBEPTHIBAHUIO PACHPOCTPAHEHUS JIEMOKpPATHU Kak
BHYTPU CTpPaHbl, TaK U 32 PyOEKOM.

Hekortopele aHamuTuku paccMarpuBaroT Kuraih n
Poccuto kxak rocynapcrBa, KOTOpbIE, B YaCTHOCTH,
paboTaroT Hax TpaHchopMaHEH MEXITyHAPOIHOTO
MOpsAIKa B HalpaBieHUH, Oosiee OIArONpHUSITHOM
JUIs aBTOpUTapu3Ma, U B ONPEIEICHHON CTENeHU
COTPYAHUYAIOT JPYr C JAPYroM Ijisi JTOCTHUKEHUS
9TOM LIEIIN.

B CcOBMECTHOM pOCCHUCKO-KMTACKOM 3asiBJICHUH
ot ¢eBpans 2022 roga yTBepKIaeTcs, YTO «TOJIBKO
HapoJl CTpaHbl MOXET peniaTh, SBISETCA U HX
rocyAapcTBO  JIEMOKPAaTUYECKUM»,  COAEPKUTCA
NPU3BIB K  MEXIYHApOAHOMY  COOOIIECTBY
«yBa)XaTh  KyJbTYpHOE M  LUBUIM3ALMOHHOE
pazHooOpa3ue» U 3asBIsS€TCs O HaMEpEeHUU
pacUIMpUTh COTPYIHHYECTBO B IPOTHUBOJACHCTBUU
«LBETHBIM PEBOJIIOLHUSAM» U «BMEIIATEIbCTBY BO
BHYTPEHHUE JleJJa CYBEPEHHBIX TIOCYAapCTBY».
CoryiacHO HEKOTOPBIM  JKCIEPTHBIM  OILICHKaM,
arpeccuBHble AerctBus Poccun B BocTouHoit
EBporie, BKiItOYast MOJIHOMACIITAOHOE BTOPKEHHE B
VYkpanny B ¢epane 2022 roma, YacTHYHO
00yCIIOBJIEHBI ONaceHUsIMU POCCHIICKOTO
PYKOBOJICTBA OTHOCHUTEIFHO OE€30MIaCHOCTH PEXUMA
B CBSI3M C JIEMOKPATHUYECKUM Pa3BUTHEM COCEIHMX
CTpaH.
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Authoritarian governments may
undermine democracy and human rights
internationally in various ways, including,
for example, by:

(1) providing aid or other support to
foreign governments, including other
authoritarian governments, that
undermines democracy or the prospects
for democratization in recipient countries;

(2) actively or indirectly supporting the
diffusion of techniques or tools that are
used to violate human rights and repress
political dissent;

(3) subverting institutions or norms within
democracies, such as through election
interference;

(4) working through international bodies
to undermine, distort, or erode support for
human rights- and democracy-related
international norms.

In the past several years, analysts have
devoted greater attention to the problem of
authoritarian government-sponsored
disinformation and influence activities in
other countries, claiming that governments
pursuing these activities aim to distort
public discourse and undermine free
expression or fair political competition.

Some authoritarian government-sponsored
activities may constitute a form of
“transnational repression,” a long-standing
but purportedly growing problem that the
nongovernmental organization Freedom
House describes as “governments reaching
across national borders to silence
opposition among diaspora and exile
communities.”

The international influence of
authoritarian governments may be a
complicating factor for U.S. efforts to
promote democracy and human rights
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ABTOpUTapHbIE NPABUTEIILCTBA MOTYT MHOJAPHIBATH
JIEMOKPATHIO u npasa YyesoBeKa Ha
MEXIYHApOJAHOM YPOBHE Pa3jIUYHBIMU CIIOCOOAMU,
BKJIXOYas:

(1) nmpenocraBienue TTOMOIITA W WHOM
MOJIEPKKU UHOCTPAHHBIM MPABUTEILCTBAM, B TOM
quclie JPYrMM AaBTOPUTAPHBIM pEXUMaM, 4YTO
MOAPBIBAET  JIEMOKPATUIO  WJIM  TEPCHEKTHUBBI
JEMOKpATU3allid B CTpaHaX-MOJIydyaTesiX TaKoil
MOJICPKKH;

(2) akTUBHOE =~ MJIM  KOCBEHHOE  COZEHCTBHE
pacrpoCTpaHEHUIO METOAOB WU HHCTPYMEHTOB,
HCIIOJIB3YCMbBIX JIA HAPYUICHUS IIpaB 4YCJIOBCKa U
[IOJIaBJICHUS ITOJIUTUYECKOTO NHAKOMBICIIHUS;

(3) moapeIB UHCTUTYTOB
JEMOKPAaTHYECKUX  CTpaHax,
BMEIIATEJILCTBO B BHIOOPHI;

WM  HOPDM B
Hampumep, uepes

(4) paboty uyepe3 MeEXAyHAapOIHBIE OPraHbl C
HENbI0 OCTA0JICHNS, MCKAKEHUSI WIIM COKPAIICHUS
MOJUICP)KKH  MEXKIYHApPOAHBIX HOPM B 00JacTu
MIPaB YeI0BEKa U JJEMOKPATHH.

B nmocnegHue rogpl aHAaNUTHUKU  YACHSIOT
MOBBIIIEHHOE BHUMaHUE npobieme
ne3nH(poOpMaud M JESTSIBHOCTH 110 OKa3aHHI0
BIIUSIHUS, CIIOHCUPYEMBIX aBTOPUTAPHBIMU
MPaBUTEINBCTBAMU B JIPYTHX CTpaHax, yTBEpKIas,
YTO MPABUTENIBCTBA, OCYLIECTBISIOIINE TAKYIO
JEATEIIbHOCTb, CTpEMSATCS HCKa3UTh
OOIIECTBEHHBIN NHUCKYpPC M TMOAOPBAaTh CBOOOTY
BBIPAKECHUSI MHEHUM WJIM YECTHYIO MOJIUTHYECKYIO
KOHKYPEHLHIO. Hexoropsie JICUCTBUS,
CIIOHCUPYEMBIE ABTOPUTAPHBIMU
MPaBUTEIbLCTBAMHU, MOTYT MPEACTABIATh CO00it
bopMy  «TpaHCHAIIMOHATBHBIX pENpeccuit» —
JABHIOK, HO MPEANOJIOKUTEIBHO  PACTYILIYIO
npooiemy, KOTOPYIO HEIPaBUTEIbCTBEHHAS
opranuzanusi Freedom House omnuceiBaeT kak
«JIEUCTBUS MPABUTENIBCTB, BHIXOASIINE 32 MIPEAEIIbI
HallMOHAJIBHBIX rpaHull JUISL MOJABJICHUS
ONMNO3ULMU CpPEAM JAHAaclop MW SMUTPAHTCKUX
COO0MIECTBY.

MexnynaponHoe BIIUSIHHUE aBTOPUTAPHBIX
IIPaBUTEIBCTB MOXKET OCIOKHATH yeunus CIIA no
IIPOJIBMKCHUIO JEMOKpPaTUM M IIPaB 4YeJIOBEKa B
pa3IUYHbIX 00IACTSIX.
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acCross a range of areas.

For instance, bilateral U.S. democracy
assistance programs focused on combating
domestic challenges to democracy and
human rights in particular countries may
increasingly also need to confront negative

transnational influences posed by third
countries.

At the same time, some experts caution
against overstating the transnational role
that China and Russia may play while
understating the role of local political
dynamics.

These experts suggest that, to date, Russia
and China’s influence on global
democracy and human rights may have
helped entrench existing authoritarian
regimes more than it has caused
democratic backsliding elsewhere.

Selected Policy Considerations

V. S. Interests and Tensions with Other
Objectives

Proponents of U.S. democracy and human
rights promotion argue for these efforts
not only on moral grounds, but also on the
basis of long-term U.S. interests.

Such proponents contend, for example,
that rights-respecting democracies are
more reliable U.S. partners; that
democracies are considerably less likely to
go to war with one another (referred to by
some experts as ‘“democratic peace
theory,” although the wvalidity of this
theory has itself been a topic of debate);
and that, conversely, threats to U.S.
security—such as instability, terrorism,
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Hanpumep, nBycroponnue mnporpammbl CIIA 1o
COJEHCTBUIO IIPEOAOJICHUIO BHYTPEHHHMX BBI30BOB

ACMOKPATUUICCKOMY Pa3sBUTHUIO B OTACJIBbHBIX
CTpaHax BCC qame CTAJIKHMBAKOTCA C
HGO6XOI{I/IMOCTI>IO YUUTBIBATH HETaTHUBHOC

TPAHCHAIIMOHAJIBHOC BJIIMSAHUC TPETbUX I'OCYAAPCTB.

Bmecre ¢ TeM pAx 3KCHEPTOB IPU3BIBAET K
B3BCIIECHHON oueHke poau Poccum m Kutas B

JaHHBIX TpolleccaX, VyKa3piBas Ha TO, YTO
OTIPEACIISIOIIUMHU dakropamu pa3BHUTHSA
MOJUTHYECKOW CUTyallud B KaXJIOH CTpaHe
OCTalOTCS  MPEeXKJIE BCEro €€  BHYTPCHHHE
0COOEHHOCTH.

Ilo ux MmHenuto, BiausHue Poccum u Kurtas nHa
rJ100aJIbHOE Pa3BUTUE JIEMOKPATUU U CUTYALUIO C
[IpaBaMHU YeJIOBEKa JI0 HACTOSIIEr0 BPEMEHH B
OosbIIIell CTENIEHN CIIOCOOCTBOBAIO KOHCOIUAAIINN
CYIIECTBYIOIIMX ABTOPUTAPHBIX PEXKHUMOB, HEKEIU
BBI3BIBAJIO ocabieHue JEMOKPAaTUYECKUX
MHCTUTYTOB B JIPYTHUX CTPaHaX.

O1aeJbHbIE ACHEKThI
BHEIIHENOJUuTHYeCkoro kypca CIITA

Hauuonanbusie unTepechbl CHIA: nouck
0asiaHca MexIy Pa3IuYHbIMU
BHELIHENOJIMTHYECKUMHU NPUOPUTETAMH

CTOpOHHI/IKI/I BKJIFOUCHUA BOIIPOCOB
ACMOKpaTHU3alid W 3alllMTbl IIpaB YCJIOBCKa B
CUCTCMY BHCITHCTIOINTHYCCKHUX IIPpUOPUTCTOB

CIIA 000CHOBBLIBAIOT CBOK ITO3HUIIUI0 HE TOIBKO
MOPAJIbHO-ITUYECKUMU  COOOpaXEHUSAMH, HO U
JOJITCOCPOYHBIMH HAIIMOHAJILHBIMU HHTEPECAMHU.

B yactHOCTH, IPUBOJATCS CICIYIOIIUE APTYMEHTHI:
rocy/1apcTBa, 00CCIICUYNBAIONTNE COOTFOICHHE TIPAB
YeJIoBeKa, SIBIISTFOTCSI Oosee HaJIC)KHBIMH
naptHepamu  CIHIA;  BeposSTHOCT  BOEHHBIX
KOH(JINKTOB MEXKITY JIEeMOKPaTUYECKUMHU
rocylapcTBaMH  CYIIECTBEHHO HIDKE (JaHHOE
MOJIOXKEHHE, U3BECTHOE B DKCIIEPTHOM COOOIIECTBE
KaK «TEOpHUs JEMOKPATHYECKOTO MHPa», OCTACTCS
NPEeIMETOM HAyYHOW JIUCKYCCHH), TPH 3TOM
KIIIO4eBble  yrpo3sl  OeszomacHoctu CHIA -
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transnational crime, and migration
crises—tend to be associated with or
emanate from authoritarian governance.

Some research also finds that “personalist”
authoritarian regimes—in which power is
concentrated in the hands of a single
leader—are prone to unpredictable and
aggressive foreign policies (as some
experts argue Russia’s invasion of Ukraine
illustrates).

In light of these assessments, some
analysts argue that issues of human rights,
democracy, and countering
authoritarianism have myriad implications
for other U.S. objectives and should be
prioritized as overarching foreign policy
foci.

Other analysts question the extent to
which foreign government regime types
and human rights situations are vital to
U.S. interests, or express doubts about the
U.S. capacity to help improve overseas
human rights and democracy situations,
even if doing so would support U.S.
interests (see “Impact and Effectiveness of
U.S. Efforts”).

Efforts to promote democracy and human
rights may at times conflict with other
policy goals.

The odds of succeeding in achieving U.S.
goals in, for example, deterring terrorism
or weapons proliferation, improve with
mutual trust among governments. U.S.
emphasis on democracy and human rights
may increase tension between the United
States and nondemocratic governments,
and that tension may hamper cooperation
toward these or other objectives.

At times, U.S. efforts to promote
democracy and human rights over the
long-term may collide with efforts to
respond to crises or other shorter-term
policy imperatives.
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HGCTa6I/IHBHOCTL, TCPPOpPU3M, TpaHCHALIMOHAJIbHAs
NpeCTYyNMHOCTb W  MHUI'PAIIMOHHBIC KPHU3UCBI —
XapaKTCPHbI MPECUMYIICCTBCHHO JIS TOCYAAapCTB C
ABTOPUTAPHBIMHA PCIKUMAMU ITPABJICHHA.

UccnenoBanusa  Takke  MOATBEPKIAKOT,  YTO
IIEPCOHAIIUCTCKUE  ABTOPUTAPHBIE PEXKUMBI, B
KOTOpPBIX BJIACTh CKOHUEHTPUPOBAHA B pyKax
€MHOJINYHOT O nunepa, JEMOHCTPUPYIOT

CKJIOHHOCTb K HENpEeJICKa3yeMOil M arpecCHUBHOMI
BHEIIHEH MONUTHKE (0 MHEHHIO Psia dKCIEPTOB,
HArJSIIHBIM TOJTBEPKJICHUEM JAHHOIO TeE3Uca
sBisieTcst Bropskenne Poccun B Ykpaunny).

C yd4eToM 3TUX OLIEHOK HEKOTOpbIE AHAIUTUKH
[oJlaratoT, 4TO  BONPOCHl  TpaB  YEJOBEKa,
JEMOKpPAaTUU U IPOTUBOJAEUCTBUS aBTOPUTAPU3IMY
OKa3bIBalOT KOMIUIEKCHOE BIIMSHUE HA APYTUE LENH
CIIA u nomKHBI paccMaTpUBaTbCS B KadyecTBE
IIPUOPUTETHBIX HANpPAaBICHUM BHEUIHEW IOJUTHKU.
B npoTuBOIOJIOKHOCTH 3TOMY JIpYTH€ aHaIUTHKU
CTaBSAT I0J, COMHEHHE CTENECHb 3HAYMMOCTH THUIIOB
MOJINTUYECKUX PEKUMOB HHOCTPAHHBIX TOCY1apCTB
U CUTYyallUH C INpaBaMU 4YeJIOBEKA JUIsl MHTEPECOB
CIIA, 100 BBICKA3bIBAIOT COMHEHUS
OTHOCUTEJILHO BO3MOXHOCTEU CIIA
CIIOCOOCTBOBATh YAYUIICHUIO CUTYAIlUH C ITPaBaMu
YeJIoBeKa U JIeMOKpaTuel 3a pyOexoM, Jaxe eciu
3TO cooTBercTBOBas0 Obl mHTepecam CILIA (cwm.
paszznen «OueHka 3P PEKTHBHOCTH U
pe3yabTatuBHOCTU nOMUTUKU CHIAY).

JlesiTenbHOCTD 1o MIPOJIBMIKCHHIO
JNEMOKPATUYECKUX IIEHHOCTEH U 3aluTe IpaB
YeJIIOBEKa MOXKET CO3/aBaTh MPOTHBOPEUYHS C
WHBIMH BHCITHETIOTUTHYECKUMU 3a/la4aMH.
OddextuBnocts  goctmkenus ueneir  CILIA,
HalmpuMep, B CICPKUBAHHH TEPPOPU3MA  WIIU
HEpaCIpPOCTPAHEHUH OPYXKHsI, MOBBIIIACTCS MPHU
HATHYUHU B3aMIMHOT'O JOBEpUS MEXTY
MPaBUTEILCTBAMU. AKIEHTUpOBaHUE CIIA
BOIIPOCOB JIEMOKpPAaTUU M TMpaB YeJIOBEKa MOXKET

INpUBOJAUTDH K pocry HaIIPsAKCHHOCTHU B
OTHOIICHUAX C HCACMOKPAaTUICCKUMU
IpaBUTCIbCTBAMMU, qTo, B CBORO oucpeab,

3aTPYJAHSET COTPYJHHYECTBO JUISl JOCTHUKEHHUS
YKa3aHHBIX WJIM MHBIX Leled. B oTaenpHbIX
ciyvyasix  gonrocpounsie  ycunus  CHIA 1o
MPOABMKECHHUIO JIEMOKpPAaTUM M TpaB 4eJIOBEKa
MOTYT MPOTMBOPEUUTH MEPAM pearupoBaHUs Ha
KPU3HUCHBIE CUTYallMM WM APYTUM HEOTJIO0KHBIM
MMOJIMTHYSCKHUM 3a1a4aM.
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Values Promotion and

Competition.”

“Strategic

Given the current focus on geopolitical
competition between the United States
government and the governments of China
and Russia, a U.S. rhetorical and policy
emphasis on democracy and human rights
has the potential to support the pursuit of
some U.S. objectives, while potentially
complicating others.

As contrasted with the repressive political
systems of China and Russia, shared
democratic values may be a powerful and
deep-rooted source of cohesion between
the United States and its democratic allies.

Indeed, preserving an international order
that is conducive to values of democracy
and human rights is the raison d'étre for
such competition to begin with, according
to some analysts: “Chinese and Russian
leaders are challenging the liberal
international order in part because they
view the principles of that order as an
existential threat to their regimes and
believe they would be safer in a more
illiberal world.

As a result, both Beijing and Moscow are
working to roll back the global influence
of democratic norms and weaken the
democratic  countries opposing their
revisionist designs.”

On the other hand, some analysts question
the importance of competing ideologies

(i.e., between democracy and
authoritarianism) in this geopolitical
competition and argue that a U.S.

emphasis on values introduces risks, such
as of intensifying rivalry  with
authoritarian governments and narrowing
the scope for cooperation with these
governments when it is in the U.S.
interest.

Some  third countries that U.S.
policymakers may view as strategically
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HpoanKelme HECHHOCTHBIX OPUEHTHUPOB B
YCI0BUAX CTPATErHIECKOro COrepHuiecrea.

B YCIOBUAX COBPEMEHHOTO Jrarna
reONOIUTUYECKON KOHKYPEHIIMU MEXKIY
npasutenbctBoM CHIA u npaButenscTBamu Kutas

n Poccun, BHumanue CIIA k Bompocam
JNEMOKpaTUM U TIpaB dYeJIIOBEKAa MOXET Kak
CIOCOOCTBOBATh  JIOCTHDKCHUIO  OIPEICIICHHBIX

nenern CIIA, tak ¥ co3jaBaTh IONOIHHUTEIbHBIE
CII0KHOCTH.

B npoTuBOoBEC PENPECCHUBHBIM  IMOJIUTUYECKUM
CUCTEMaM Kuras U Poccun oOuine
JEMOKPAaTUYECKUE IIEHHOCTH BBICTYNAIOT MOIIHBIM
U TIyOMHHBIM MCTOYHUKOM CIUIOYEHHS MEX]Iy
CIIA u ux 1eMOKpaTHYECKUMU COIO3HUKAMU.

CylliecTBEHHOE 3HAYEHUE UMEET TO, YTO IO
MHEHHUIO HEKOTOPBIX AHAJIUTHUKOB, COXPaHEHUE
MEXJIYHapOAHOIO MOpsAAKa, CIOCOOCTBYIOLIETO
Pa3BUTHIO JIEMOKPATUYECKUX LIEHHOCTEW M IIpaB
YeJioBeKa, SBISIETCS (YHIAMEHTAIBHOW MPUIHMHOMN
Takoro conepHuuectBa: «PykoBoacrBo Kutas u
Poccun Opocaer BbI30B andepanbHOMY
MEXIyHapOAHOMY IOPSAAKY OTYaCTH IOTOMY, 4YTO
OHM pacCMaTPUBAIOT MIPUHLIMIIBI 3TOTO NOPSAIKA KaK
9K3UCTEHLHAIBHYIO yYIpo3y CBOMM pPEXHMaM U
MOJIAral0T, 4YTO OYyAyT HAXOAWUTHCS B OOJBIICH
0€3011aCHOCTH B MEHee JTMOepalbHOM MUDE.

B pesynprare u [lexknn, 1 MOCKBa OCyILIECTBIISIIOT

LIeJICHAIPaBICHHYIO JESITENIbHOCTD o
COKpAILEHUIO rJ100a1bHOTO BIIMSIHUSA
JEMOKPAaTUYECKUX HOpM u oca0JIeHUI0

ACMOKPATUYCCKHUX CTpaH,
PEBU3HOHUCTCKHUM IIJIaHaAM.

C J1pyroil CTOpOHBI, HEKOTOPbIE AaHAJIUTHUKU
BBIPAXAIOT CKENTHYECKOE OTHOILIECHHE K
3HAYUMOCTH KOHKYPUPYIOLIUX UIEOJIOTUH (TO €CTh
IIPOTUBOCTOSIHUA ~ MEXIY  JEMOKpaTHe U
aBTOPUTApPU3MOM) B 3TOM  T'EONOJUTHYECKOM
COIEPHUYECTBE U YTBepkaaroT, yTo akueHT CIIIA
Ha LEHHOCTSX CONPSDKEH C  ONpeesICHHBIMU
pUCKaMU, TAKUMU KaK YCUJIEHUE IPOTUBOCTOSIHUSA C
aBTOPUTAPHBIMU IPABUTEIbCTBAMU U  CYXKEHUE
BO3MOXXHOCTEH /Il COTPYJHUYECTBA C OSTUMHU
IIPABUTEJILCTBAMH B ClIy4yasiX, KOTa 3TO OTBEYaeT
untepecam CIIIA.

IMPOTHUBOCTOAIIUX HUX

Hexoropsie
aMEpPUKAHCKUM

rocyapcTBa,  paccMaTpuBaeMble
PYKOBOJCTBOM B  KadecTBe
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important to the United States have
authoritarian governments (e.g., Vietnam)
or may be experiencing human rights
abuses and democratic backsliding (e.g.,
India).

The governments of such countries may
be less inclined to maintain or deepen their
partnerships with the United States if the
U.S. government forcefully presses them
on democracy and human rights.

In some instances, U.S. policymakers may
face somewhat paradoxical trade-offs.

On the one hand, some forms of U.S.
engagement with strategically important
countries could lend legitimacy to
problematic  governments or their
repressive practices.

U. S. neglect of democracy and human
rights issues could also undercut long-term
U.S. interests by failing to push back
against developments that can destabilize
these countries over time and erode their
capacity to be effective partners of the
United States.

On the other hand, a deterioration in
relations or a lessening of U.S.
engagement with these governments
could, in some cases, encourage their
greater engagement with China or other

authoritarian governments, with its own
risks to U.S. interests, including with
regard to democracy and human rights.

Sometimes, different forms of U.S.
engagement with the same country may
have conflicting effects (e.g., security or
other assistance to the government on the
one hand, and democracy assistance to
civil society groups on the other; see the
textbox below).

Russia’s expanded invasion of Ukraine in
2022, and some of the resulting U.S.
foreign policy considerations, may
illustrate the complexities and competing
priorities that can be at play.
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CTpaTEernyeckd Ba)KHBIX MapTHEPOB, JUOO HMEIOT
aBTOpUTApHbIE pEXUMbI (Hampumep, BbeTHam),
Tub0 JEMOHCTPUPYIOT CHUCTEMHBIE HapyIICHUS
NpaB YeJIOBEKAa W JICTPAJALMUIO JEMOKPATUICCKUX
WHCTUTYTOB (Hampumep, Munus).

PykoBOACTBO  NaHHBIX  TIOCYJapCcTB  MOXKET
MPOSBISATH MEHBUIYI0 3aMHTEPECOBAHHOCTH B
yray0ienun naptHepckux otHomieHuir ¢ CLIA B
cllydae aKTUBHOIO IPOJBMKEHHS aMEpUKaHCKOU
CTOPOHOHM IOBECTKH JE€MOKpaTU3allii U 3allluThl
IIpaB YeJIoBeKa.

B oTaenbHBIX cllyyasix aMepUKaHCKOE PYKOBOJICTBO

CTAJIKUBACTCA C H€O6XOI[I/IMOCTBIO rorcka OanaHca
MCKAY MPOTUBOPCUMUBLIMU 3aJa4aMHU. C OI[HOﬁ

CTOPOHBI, omnpe/eIICHHbIC dbopmatsl
B3aumonecteus CHIA  co CTpaTeru4ecKu
BOXHBIMH  CTpaHaMHM MOTYT  CIIOCOOCTBOBATh

JETUTUMM3ALUN NPOOJIIEMHBIX IPABUTENBCTB HIIU
UX PpeNpeccHUBHBIX MpakTUK. Hemocrarounoe
BHUMaHME K BONpOCaM JEMOKpPaTUHM U IIpaB
YeJOBeKa MOXET HAHECTH YyHIepO JOJITOCPOYHBIM
untepecam CIIA, He NO3BOJISISI CBOEBPEMEHHO
pearupoBaTb Ha TEHACHIMH, CIOCOOHBIE CO
BpEMEHEM JeCTaOuIM3UpOBaTh 3TH CTPaHbl MU
CHM3UTh WX CIIOCOOHOCTH OBITH 3((eKTHUBHBIMU
naptHepamu CIIA.

C npyroil CTOpOHBI, YXyJAIIEHUE OTHOLIEHUN WU
cHmxeHue ypoBHs B3aumopeictBus CILA ¢ stumu
MPAaBUTEIbCTBAMU  MOXET B  ONPEAECIECHHBIX
00CTOSITENTLCTBAX CTUMYJIHPOBATH UX 0OJiee TeCHOE

COTPYAHUYICCTBO C Kuraem niIn ApyrumMu
ABTOPHUTAPHBIMU IIpaBUTCIbCTBAMMU, qTo
MMOpOKIAACT JOIIOJIHUTCIIBHBIC pUCKHU JJIs

untepecoB CIIA, B TOoM uHcie B OTHOLICHUU
JIEMOKpaTUH U TIPaB YeJIOBEKa.

B psne CIIy4yacs pa3yInuHbIE (dopMbl
B3aumojeiictBus CIIA ¢ oaHO# 1 TOM ke cTpaHOM
MOTYT  HMMETh  IPOTUBOMOJOXKHBIE  AP(HEKTHI
(Hampumep, TMOMOIIL MPABUTENLCTBY B cdepe
0€30MacCHOCTH TIPH OJIHOBPEMEHHOH IOIIEPIKKE
WHCTUTYTOB  Tpa)xJaHCKOro  ofmiectBa s
COJICUCTBHUSL JIEMOKPATUYECKOMY PAa3BUTHIO; CM.
TEKCTOBBIA OJIOK HUXKE).

[Tonnomacmtabuoe Bropskenue Poccun B Ykpauny
B 2022 romy W  CBsS3aHHBIE C  HUM
BHewHenonutuueckue pemenus CIIA coyxar
HArJSIIHOW WJUTIOCTPALIMEN MHOTOIUIAHOBOCTH M
MIPOTUBOPEYMBOCTH BO3HUKAIOIIUX 3a/a4.
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Broadly, some policymakers from the
United States and other major democracies
portray the defense of Ukraine in part as a
defense of democracy against
authoritarianism, even as democracies
have, to some extent, sought improved
cooperation with certain authoritarian
governments to counter Russia.

Relatedly, a U.S. policy focus on ensuring
continued support within NATO for
assistance to Ukraine may come into
tension with policy efforts to push back
against governance and rule of law
challenges among certain NATO members
(e.g., Hungary and Turkey).

U.S. policy may also grapple with possible
tensions  between  governance-related
criteria for NATO accession and some
policymakers’ desire to extend security
protections to countries such as Ukraine
that have experienced or are vulnerable to
Russian government aggression.

B mmpokoM cwmbIcie HEKOTOpbIE TOJUTHKA W3
CIIA u apyrux KpymnHbBIX J€MOKpPaTHUYECKHUX CTPaH
paccMaTpuBaIOT 3aIIUTy YKpawHbl KakK DJIEMEHT
3aIlUTHI IEMOKPATUU OT aBTOPUTAPHU3MA, HECMOTPS
Ha TO, 4YTO  JCMOKpAaTHHd  OJHOBPEMEHHO
CTPEMWINCh K YIYUYUICHUIO COTPYJHUYECTBA C
HEKOTOPHIMH ABTOPUTAPHBIMU TPABUTEIHCTBAMU
Juig ipotuBoAeiicTBust Poccum.

B 3TOM KOHTEKCTE BO3HHMKAET psJ HMPOTUBOPEUUI
BO BHemHenoiautuueckom kypce CIIA. B
YacTHOCTH, 3ajaya oOecreyeHHusl YyCTOHYMBOM
noajepkku Ykpaunsl cpeau ctpad HATO moxer
BCTYIIaTh B IPOTUBOpEUHE € HEOOXOIMMOCTHIO
MPUHATHAS MEp B OTHOILIEHHUHU Tpobiem B cdepe
roCy/lapCTBEHHOI'O YIPAaBJIEHUS M BEPXOBEHCTBA
IIpaBa B OTJEJIBHBIX TOCY1apCTBaX-4ICHaX ajbsHCa,
Takux Kak Benrpusa u Typuus.

JIOTOJIHUTENBHYIO CJI0’)KHOCTb co3J1aeT
HaIpsHKeHHe MEeXy YCTaHOBJICHHBIMU
KpUTEpHsIMH B 00JacTH  TOCYAapCTBEHHOTO
ynpasineHuss ani  BerymieHus B HATO wu

CTPEMJICHHEM psAJla TOJUTUKOB PacCIpOCTPAHUTH
rapaHTuy O€30MaCHOCTH Ha CTpaHbl, KOTOpPHIC
MOJIBEPIIINCh UM MOTYT IOJBEPTHYTHCS arpecCuu
co cTopoHbI Poccnu, Kak B ciaydae ¢ Y KpanHOM.

leaders to maintain political control.

(autocratization).

U.S. Security and Other Assistance to Nondemocracies

U.S. funding for democracy assistance to some countries is less than assistance the United States
provides those countries for other purposes, and some of those latter types of aid may have
ambiguous effects on democracy and human rights.

Some analysts posit that some assistance to government ministries or security forces—such as for
purposes of combating terrorism—has the potential to strengthen the ability of authoritarian

A USAID-sponsored study published in 2018 found that the effect of U.S. democracy assistance
may decline with increasing amounts of U.S. security assistance in a given country, among
other factors. More broadly, some research finds that some foreign assistance can exaggerate
existing governance trends in a given country—both positive (democratization) and negative
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Bonpocsl okazanus nomMoiu B cepe 0€30aCHOCTH M UHBIX BUIOB
COefCTBUA rOCyIapCTBAM € HEAEMOKPATHYECKUMH PEe:KUMAMU

B mnacrosimiee Bpemss o00beMbl (uHaHcupoBaHus, HampaBisiemoro CIIA Ha
MOAJICPKKY JEMOKPATHYECKUX IIPOLIECCOB B psf€ TOCYAapCTB, CYIIECTBEHHO
ycTynaroT oObeMaM TIOMOIIM, MPEIOCTAaBIIEMONl 1O WHBIM HAMpPaBICHUSIM
COTPYIHHUYECTBA.

HpI/I 3TOM OTACJIIBHBIC BHJbI CO,I[eI‘;ICTBI/ISI MOTYT OKa3bIBaTb HCOJHO3HAYHOC
BOSI[CﬁCTBHG Ha COCTOSAHHUEC AOCMOKPATUYCCKHUX HUHCTUTYTOB H CO6JIIO)]€HI/IG IpaB
YCJIIOBCKaA. CormacHo OKCIICPTHBIM OLICHKaM, IMporpaMmbl CO,I[eI‘;ICTBI/ISI
IMPaBUTCIbCTBCHHBIM MHUHUCTCPCTBAM U BCIOMCTBAM WUJIK CTPYKTypaMm 0€30I1aCHOCTH
B paMKax HpOTHBOI[CfICTBHH TCPpOpU3My MOI'yT CII0COOCTBOBATH YKPCILJICHUIO
MCXAaHU3MOB ITOJUTUYCCKOI'0 KOHTPOJIA CO CTOPOHBI aBTOPUTAPHBIX JIMICPOB.

Ilo pe3ynbpTaTam McciaenoBaHus, IPOBeAeHHOr0 npu nogaepxke Arenrcrsa CIIA no
MexayHapoaaomy paszsutuio (USAID) B 2018 roxgy, a¢hdekTuBHOCTS aMepHUKaHCKUX
IporpaMM B O0JIaCTH JI€MOKpAaTH3allUM CHIDKAETCS 10 Mepe yBEIUYeHUs 00beMOB
nomMouu B chepe 6€30ImacHOCTH COOTBETCTBYIOLIEMY FOCYAAPCTBY.

B Oonee mupokoM KOHTEKCTE HCCIIEIOBaHUS MOKA3bIBAIOT, YTO BHEUIHSS MOMOIIb
MOXXET YCHWJIMBAaTh CYIICCTBYIONIME TEHACHIUH B cdepe TrocydapCTBEHHOTO
yIOpaBleHUs - KaK B HAMPaBICHUU JEMOKpATU3allMU, TaK U YCUJICHUSI aBTOPUTAPHBIX
XapaKTEPUCTUK MOJTUTHUECKUX PEKUMOB.

Impact and Effectiveness of U.S.

Ounenka YdHeKTHBHOCTH U

Efforts

Perceptions among experts and observers
of growing challenges to democracy and
human rights around the world—despite
continued policy and programmatic efforts
by the United States and other
international actors—may raise questions
about the impact and effectiveness of U.S.
efforts.

In general, governance-related
developments in foreign countries may be
protracted, uncertain, and nonlinear
processes, with constraints on the ability
of the United States to influence them.

Some analysts question the capacity of the
United States to address deep-rooted
challenges in other countries whose
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pe3yabTaTuBHOCTH noanTuku CIIIA

ITo oueHkam 3KCIEpPTHOro cOOOIIECTBA, HECMOTPS
Ha nociuenoBarensHple  ycuius CIHIA u  ux
MEX/YHapOAHBIX MMapTHEPOB, MAcIITad BHI30BOB B
o0JIaCTH JeMOKpAaTHH M TpaB YEJIOBEKAa B MHUPE
IIPOAOIIKAET YBEIUUNBATHCSL.

JlaHHOE 00CTOSATENHCTBO 3aKOHOMEPHO MOJHUMACT
BOIIPOC 00 3¢ HEKTUBHOCTH MI0JIXO/I0B,
peann3yeMbIX aMepuKaHCKOH cTopoHoil. Criemyer
YUUTBIBATD, qTo PasBUTHUC CHUCTEM
rOCY/IapCTBEHHOTO YIPABJICHUS B 3apyOC)KHBIX

CTpaHax TMPEACTABISIET COO0OM  KOMIUICKCHBII
MPOLIECC, XapaKTEPU3YIOIIUNUCS IUTEIbHOCTBIO,
HEONPENENECHHOCTPIO M HEJIMHEMHOCTBIO, YTO

CO3/1aeT OOBEKTHBHBIC OTPAHUYCHUS ISl BHEIITHETO
Bo3zencTBus co ctoponbsl CIIIA.

HGKOTOpHe AHAJIMTUKKW  BbIPpAXKAIOT COMHCHHA
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societal, historical, and cultural contexts
differ markedly from those of the United
States.

Others contend that the United States in
some cases can effectively marshal its
influence to  meaningfully  support
democracy and push back against human
rights violations where they are occurring.

Some experts point to instances in which
they argue that U.S. diplomatic messaging,
sanctions, or other tools have made a
positive difference.

In other cases, some analysts argue that
the U.S. government’s use of these tools
has allowed U.S. policymakers to be seen
by observers as standing with democracy
and human rights, but with sometimes

unclear impacts.

Evaluating the impact of U.S. democracy
and human rights efforts is challenging
when developments are slow-moving and
nonlinear, confounding variables are many
and complex, and questions over how to
measure progress remain.

Additionally, some foreign leaders may
find it politically unpalatable to be seen as
acquiescing to U.S. pressure on issues of
democracy and human rights, so the
effects of diplomacy in this area may be
difficult to discern. U.S. agencies may
attempt to gauge the effectiveness of
particular tools and interventions.

For instance, a  USAID-sponsored
evaluation of USAID  democracy
assistance provided between 2001 and
2014 found a modest positive relationship
between such assistance and a given
recipient country’s democracy rating on a
prominent democracy index.

According to the study, U.S. democracy
assistance can have a greater effect
depending on certain factors, including
when levels of U.S. security assistance are
low and when the country is not already
experiencing  democratic  backsliding,
among others.
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otHocuTenbHo crnocoOHoctu CIIA sddexTuBHO
COZICHICTBOBATD MIPEOIOTICHHUIO CUCTEMHBIX
npooIem B CTpaHax c CYIIECTBEHHO
OTIUYAIOIIUMUCS COIMATBLHBIMUA, UCTOPUYCCKHUMH
U KYJbTYPHBIMH OCOOCHHOCTSIMH.

B Ka4yCCTBC HpOTHBOHOJ’IO)KHOﬁ IIO3UIIHNHN
MNPUBOAATCA HNPUMEPLI, KOIrga AUIIJIOMATUYCCKUC
HMHHUIUATHUBbI, CAHKIHMOHHBIC MCXAaHH3MBbBlI M HWHBIC

UHCTPYMEHTHI BHEIIHEIOIUTHYECKON
JIeSITEIbHOCTHU CIIA Ccoco0CTBOBAIIA
IIOCTHIKEHUIO KOHKPETHBIX [MO3UTUBHBIX

pe3ynbTaToB. BmecTe ¢ TeM, B psne Ciy4yaes
MIPUMEHEHHE YKa3aHHBIX MEXaHU3MOB
BOCIPUHHUMAETCSI MEKIYHAapOJHBIM COOOILECTBOM
MIPEUMYILIECTBEHHO KaK J€EMOHCTpALIMS
npusepkeHHocTH CIIA 1eHHOCTSM 1eMOKpaTuu U
IpaB  4YeJOBEKa, IMpPU OTOM  MPAKTUUYECKHUE
pe3yJabTaThl TaKUX JCHCTBUH HE  IOJYYaroT
OJIHO3HAYHOM OLICHKHU.

Onenka s¢dexruBHocTr yeunuii CILIA B obnactu
JEMOKpaTUM U TMpaB 4YEJIOBEKAa IPEJCTaBISAET
0co0yI0 CIIO)KHOCTb, YUYWTBIBas TOCTEIICHHBIA W
HEJIMHEHHBII XapakTep MPOUCXOASIINX
W3MEHEHUH, MHOXKECTBEHHOCTh B3aMMOCBS3aHHBIX
(GakTOpOB ¥ OTCYTCTBHE €IWHBIX KPHUTEPHEB
OLIECHKKM TIporpecca. boisee TOro, pykoBOACTBO
3apyOeKHBIX CTPaH 3a4acTyl0 CTPEMHTCS U30eraTh
MyOJMYHON JEMOHCTpAallMM YCTYHNOK JaBJICHHIO
CIIIA no Bompocam AeMOKpaTUU U MpaB YEIOBEKa,
9TO  3aTpydHsAeT  OHeHKYy 3¢ (dEeKTUBHOCTH
JTUIUIOMaTHYECKUX YCUIIHH.

Tem He Mmenee, npoduibHblie BenomctBa CIIIA
MpEeANPUHUMAIOT MONBITKU OLICHUTh
NENCTBEHHOCTh KOHKPETHBIX UHCTPYMEHTOB U MEp
Bo3zelcTBUA. Tak, Mo pe3ysbTaraMm HCCIEAOBaHUs,
npoBeaeHHoro npu  nomuepxkke USAID wu
oxBarbiBaroniero rmnepuoa 2001-2014 rr., Oblia
BBISIBIICHa YMEPEHHAs TTOJIOKUTEIbHAS KOPPEISAIUs
MEXIy OO0BEMOM aMEpUKAHCKOTO COJCHCTBHUS B
obyacTh JAEMOKpaTH3allid U TIOJIO)KEHUEM CTpaH-
MoJfyyaTeJied B aBTOPUTETHBIX MEXKTyHAPOIHBIX

peiTHHrax JEMOKPAaTUYECKOTO pa3BUTHSL.
[TomydyeHnHble  pe3yabTaThl  MOKA3bIBAIOT,  UTO
3G(HEeKTUBHOCT, ~ aMEPUKAHCKOTO  COACHCTBHS

IMMOBBIIIACTCS IMPU OMPEACICHHBIX YCIOBUAX, B TOM
YuCJIC NIpU HU3KOM YPOBHC IIOMOIIW B C(bepe
0e30IMacHOCTH U OTCYTCTBMH B CTpPaHC SABHBIX
IIPpU3HAKOB oca0IeHus JACMOKPATHYCCKUX
HHCTHUTYTOB. Ilo uroram HE3aBUCHUMOTI'O
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According to one nongovernmental study
published in 2014, “over the last 30 years
American democracy promotion has
played a clear—albeit varying—role in
supporting democratization in many
countries, although it cannot be seen as the
primary cause in any one case.”

Factors in U.S. foreign policy that have
contributed to success include “long-term
commitment, links between rhetoric and
action, consistency with other policies,
and creative adaptation of tools.”

In general, U.S. democracy and human
rights efforts may have greater impact
when they are integrated as part of overall
foreign policy strategies in specific
contexts.

The executive branch’s ability to develop
and implement effective, context-sensitive
strategies may be constrained by a variety
of factors, however, including resource
limitations, inadequate coordination across
government agencies, and competing or
shifting priorities.

Criticisms _and Questions About
U.S. Credibility

Sovereignty and “Interference.”

Some critics question the appropriateness
of U.S. democracy and human rights
promotion, such as by asserting that it
imposes American or Western values on
other societies.

Some leaders of foreign governments,
particularly authoritarian governments,
contend that some U.S. and other like-
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uccienoBaHus, omyonukoBanHoro B 2014 rony,

NEeATEIbHOCTh CIIIA o HOJJIEPIKKE
JI€MOKPATUYECKUX MPOLIECCOB HA MPOTKEHUU TPeX
MIPELIECTBYIOIINX JEeCATUIETUN oKasaia

3HAYUTENNbHOE, XOTS U HEPABHOMEPHOE BIIMSHUE HA
JEMOKpPATU3allMI0 BO MHOTUX TIOCyJapcTBax, HeE
BBICTyIIAsl IIPU 3TOM B KauyeCTBE OIPENEISAIOLIErO
¢akTopa B Ka)KJ10M KOHKPETHOM CIIyJae.

K KJIIOYEBBIM 3JIEMEHTaM yCHEUTHOM
BHeIIHenoauThdeckoit mesareiapHoctH CIIHA B
JMAHHOM 00JIaCTM  OTHECEHBI: TMPUBEPKEHHOCTH
JOJITCOCPOYHBIM ~ 00si3aTeNIbcTBaM,  OOecIieueHue
€AVMHCTBA PUTOPUKH M TPAKTUYCCKUX JICUCTBUH,
coOIIIoIcHHE MIPEEMCTBEHHOCTH Pa3IUYHBIX
HalpaBJeHUH TIOJUTUKM M THUOKas ajanTaius
MIPUMEHSAEMBIX HHCTPYMEHTOB.

B wmemom, ycmwmsa CIHIA B  obmactu
JAEMOKpaTH3alliid H 3al[UThl [PaB YelOBeKa
JIEMOHCTPUPYIOT HAMOOJBIIYIO PE3yJbTATUBHOCTD
B CJIy4asX UX KOMILUICKCHOH MHTETpalyd B OOLIYIO
CTPATEruI0 BHEIIHETIOIUTUYCCKON JICITEIIbHOCTH C
y4eTOM crielu(UKA KOHKPETHBIX TOCY1apCTB.

[Tpu 3TOM BO3MOXKHOCTH HCIOJHHUTEILHON BIACTH
mo paspabotke wu peanuzanud IPHEKTHBHBIX
CTpaTeruii, YYMTHIBAIOIIUX MECTHBIH KOHTEKCT,
OTPaHUYMBAIOTCS  PsIOM  (HAKTOPOB,  BKIFOYAs
pecypCHbIe OTpaHHUYCHHSI, HEJJOCTATOYHBIH YPOBEHb
Me)KBeHOMCTBeHHOﬁ KOOpAuHaluuu, a TaKXKeC
HAJIMYHE KOHKYPUPYIOUIMX WA  MEHSFOIHXCS
[IPUOPUTETOB.

Kputuyeckue 3aMmeyanusi U BONPOCHI K
00BLEeKTHBHOCTH M I10CJIEeI0BATEILHOCTH
no3nnuu CIIA

BOl'lpOCbl rocyalapCrB€HHOI0 CyBEpECHHUTETA
H HEBMEIIATEC/ILCTBA BO BHYTPEHHHUE 1€J1A.

PH,Z[ KPpUTUKOB CTaBUT o1 COMHCHHUC
IIpaBOMCPHOCTb ACATCIIbHOCTH COGI[I/IHGHHLIX
IIraTos 1o MMPOABHIKCHUTIO IIPUHIMUITIOB
ACMOKpAaTUMU HW IIpaB 4YCJIIOBCKA, XapPaKTCPU3Y:
HOHO6HI>I€ Hef/'ICTBI/Iﬂ KakK HaBA3bIBAHUC

aMEpPUKAHCKUX WJIM 3alaJIHbIX LIEHHOCTEH Ipyrum
obmecTBaM. PyKOBOACTBO psga HMHOCTPAHHBIX
roCyJapcTB, B IEPBYIO OdYepelb TOCylapcTB C
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minded governments’ efforts to promote
democracy and human rights constitute
“interference” in their countries’ domestic
affairs.

Supporters of U.S. efforts generally argue
that aspirations for human rights and
democracy are universal, and are a
legitimate  international = concern  as
reflected in documents such as the U.N.
Charter, the Universal Declaration of
Human Rights (UDHR), and subsequent
binding international human rights

treaties.

Inconsistency.

Some observers have described the United
States as pressing forcefully on democracy
and human rights in its policies toward
competitor states or countries in which the
United States does not have major
competing strategic objectives, while at
times downplaying the democracy and
human rights shortcomings of strategic
partners.

Some argue that such inconsistency
undermines the credibility of U.S.
democracy and human rights efforts in the
eyes of foreign governments and publics.
Governments of authoritarian competitor
states sometimes make similar points, and
promote notions of U.S. hypocrisy.

On the other hand, some analysts contend
that it is necessary for the United States to
pursue opportunities selectively based on

factors including the likelihood of positive
impact and the possible effects on other
U.S. interests (see “U.S. Interests and
Tensions with Other Objectives”).
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aBTOPUTAPHBIMU
HEKOTOpbIE  JIEUCTBUSA
€AMHOMBILIICHHUKOB  KakK
BHYTPEHHHUE €A UX CTPAH.

peXKUMaMM,  XapaKTepu3yer
CIIA wu  gpyrux
«BMEIIATENbCTBO» BO

[Ipu sTOM mpUBEPKEHIBI MOJUTUYECKOIO Kypca
CLIA IIOCJIEI0BATEIILHO IIOAYEPKHUBAIOT
YHUBEPCAIbHBIM  XapakTep  JI€MOKPAaTUYECKHX
LIEHHOCTEN M TpaB YEJOBEKAa, YTO 3aKPEIUICHO B
Takux JokymeHtax kak YcraB OOH, BceoOmias
JeKjapausi IpaB YeJIOBEKa U IOCIEIyIOILIue

IOPUIMYECKH  OOSA3BIBAIOIIME  MEXIYHApOAHbIE
JOTOBOPBL.

Bonpocel nmociien0BaTe1bHOCTH

peanu3yeMoro Kypca.

Hekoropble  HaOmtogaTeny  OTMEYarOT,  UTO
CoenvHeHHbIE [Irarsr JEMOHCTPUPYIOT
ITOBBIIICHHYIO AKTHUBHOCTH B BOITPOCAX

JI€MOKpPAaTUU U IIPaB YEJIOBEKAa B OTHOIIEHUSX C
roCyJapCTBaMH-KOHKYPEHTaMU WM CTpaHaMH, He
IPEJCTABIISAIOIINMU CYIIIECTBEHHOI'O
CTpaTErnyeckoro MHTepeca, MpU OJHOBPEMEHHOM
CMSTYEHWU IIO3MLMM B OLIEHKAaX aHAJIOTMYHbIX
poOJIEM y CTPaTerHYecKUuX NapTHEPOB.

[lo MHEHHIO HEKOTOpBIX HaOmromaTeneil, Takas
HEIOCJIEA0BaTENbHOCT OTPULIATENIBHO BIIMSAET Ha
Bocnpusatue aedcteuil  CIJA  uHOCTpaHHBIMU
IIPaBUTEIIbCTBAMU u OO0I1IECTBEHHOCTHIO.
IIpencraBurenn rocyZapCcTB-KOHKYPEHTOB c
aBTOPUTApHBIMU peKUMaMu NIEPUOINYECKH
AKIIEHTUPYIOT BHUMAaHHUE Ha YKa3aHHBIX
IIPOTUBOPEYUSAX, IPOABUIAs TE3UC O JIMLEMEPUHU
CIIA. B 1O Xe Bpems OTAEIbHBbIE DSKCIEPTHI
yKa3bIBalOT Ha HE0OXoauMocTh 1151 COeMHEHHBIX
[IIraroB n30MpaTeNHEHO MIOAXOAUTh K
UCIOJIb30BAHUIO  HMMEIOIUXCS  BO3MOXKHOCTEH,
YUUTBIBASI BEPOSATHOCTb JOCTHKEHUS ITO3UTUBHBIX
pe3ynbTaTOB M BO3MOXKHOE BIIMSIHUE HA JIpyTHE
untepecsl CIHIA (cm. pasnen «HanumoHanbHble

uatepecsl  CIIA: momck  Oamanca  MeXIy
pa3IMYHBIMHU BHEUTHETIOJIUTHYECKUMU
IIPUOPUTETAMU» ).
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The U.S. Example and U.S. Actions
Abroad.

Some experts argue that democracy’s
appeal around the world has historically
been enhanced by United States’ serving
as an attractive (if flawed) example, and
that U.S. domestic challenges may
undermine the appeal of democracy
globally as well as the credibility of the
United States as a defender of democracy
and human rights.

Opinions on the health of democracy in
the United States vary.

According to the nongovernmental
organization Freedom House, “in recent
years [the United States’] democratic
institutions have suffered erosion, as
reflected in rising political polarization
and extremism, partisan pressure on the
electoral process, bias and dysfunction in
the criminal justice system, harmful
policies on immigration and asylum
seekers, and growing disparities in wealth,
economic opportunity, and political
influence.”

An Organization for Security and
Cooperation in Europe (OSCE) election
observation mission examining the 2022
U.S. midterm elections stated that “efforts
to undermine voters’ trust in the electoral
process by baselessly questioning its

integrity can result in  systemic
challenges,” and noted other challenges
including polarized campaigning,

uncompetitive districts due to partisan
redistricting, loopholes in disclosure
mechanisms for campaign finance, and
disinformation, among others.

Some experts and critics of U.S. foreign
policy relatedly argue that certain U.S.
actions abroad have undercut U.S.
credibility on democracy and human
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Onenka poau CIIA KakK MOJeJaH
AEeMOKPATHY€CKOT0 Pa3BUTHS.

Hexotopsie SKCIEPTHI YTBEPKJIAIOT, uTo
MPUBJIEKATEIBHOCTh JIEMOKpaTuu B MHpE
TPaAULIMOHHO YyCWUJIMBAaNach Oiarojgaps poju

Coenunennpix llltaToB kak o0OpasmnoBoro (mpu
HAJIMYMU ONPEJENICHHbIX HEJOCTATKOB) IIpUMeEpa, U
4yro BHyTpeHHHEe mpodiemsl CIIIA mMoryT cHHXaTh
KaK r1100aJIbHYIO IIPUBJIEKATEILHOCTD
JEMOKPATUYECKON MOJEIIH, TAK U MEXITYHapOIHbIN
aBroputer CoenuneHHbix IlltaroB B KadecTse
3alMTHUKA JEMOKpAaTMM U IIpaB  4YEJIOBEKa.
CylecTByOT pa3ivyYHble MHEHHMS OTHOCHUTEIBHO
cocrosiHus neMokparuu B CIIIA.

[To nmaHHBIM HENPAaBUTEIBLCTBEHHOW OpraHU3allu
Freedom House, “B mociaennue roasl HaOI0gaeTCA
Jerpajganus 1eMOKpaTuueckux MHCTUTYToB CIIIA,
YTO MPOSIBISETCS B YCWICHUU MOJIUTUYECKOMN
MOJSIpU3alldd W paUKaIW3aldd  MOJUTHYECKUX
MO3UIMH, JaBJICHUU Ha W30MPATEIBHBIN TPOIECC
CO CTOPOHBI MOJIMTUYECKUX MapTUH, MPEIB3ATOCTH
u HaJIMIAH CHUCTEMHBIX npo0sem B
(GyHKIIMOHUPOBAHUU CHCTEMBI YTrOJIOBHOTO
MpaBOCyIUsl, TPOOJIEMHOMN MOJUTUKE B OTHOLICHUU
MUTPAHTOB U JIMIl, HUIMYIUX YOEXKHIE, a TaKKe
YBEIIMYMBAIOMIEMCA Pa3pblB€ B  paCIpPEICICHUU
071ar0COCTOSHMSA, SKOHOMHUYECKHUX BO3MOKHOCTEHN U
MOJIUTHYECKOrO BIAUSIHUA.”

B oruere mmccun OBCE mo HaOmomeHuio 3a
npoMexyTounbiMi BeiOopamu B CIIIA 2022 roma
OTMEYACTCSI, YTO «IOMBITKH IOJOPBATh JIOBEPHE
nu3bupareneil Kk U30MpaTETHLHOMY TMPOIIECCY ITyTeM
HEOOOCHOBAHHOTO OCMAPUBAHUSL €ro YECTHOCTH
MOTYT TIPUBECTH K CHCTEMHBIM IpoOIeMamy.
Muccusi Takke OTMETWJa JApyrue MpoOIeMHBIE

ACIICKTHI, BKJIIO4Yas BBICOKHH YPOBCHB
NOJISIPU3AlMU B XOJ€ M30MpaTeNnbHBIX KaMIaHWi,
CO3/1aHHE 3aBeI0MO OECKOHKYPEHTHBIX

U30MPATEILHBIX OKPYT'OB IIYTEM IEPEKPOMKH HX
TpaHUll B TMAPTHHHBIX WHTEpecax, HEJIOCTAaTKU B
MEXaHU3Max PacKpPBITHS nHbopMauu 0
(VMHAHCUPOBAaHUU KaMIIAHWKA W PACIPOCTPAHCHHE
Ne3UH(POPMALIHH.

Hekoropbie sKcnepThl MW KPUTUKU  BHEIIHEH
nonutukn  CIJA  Takke  OTMEUalOT,  4YTO
onpenenennsie neiictBus  CIIA 3a pyOexom
MOJPBIBAIOT X aBTOPUTET B BOIIPOCAX AEMOKPATHHU
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rights. Points of criticism include, for
example, U.S. efforts during the Cold War
to overthrow or subvert certain
democratically elected foreign
governments, as well as U.S. actions, or
the effects of U.S. actions, in the context
of post- 9/11 counterterrorism policies,
including targeted killings and renditions,
abuses of prisoners and detainees, and
civilian deaths associated with U.S.
military interventions.

The governments of some authoritarian
competitor  states actively  promote
perceptions of human rights abuses and
challenges to democracy both
domestically within the United States and
in association with U.S. actions abroad.

Some observers argue that the United
States would be better served by focusing
on its own domestic challenges than on
democracy and human rights in other
countries. Others argue that the United
States should work to shore up democracy
in the United States while simultaneously
confronting  pressing challenges to
democracy and human rights overseas.
Some analysts note that the United States
has long possessed human rights and

democracy  shortcomings  but  has
nonetheless sought to project values
leadership abroad.
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u npaB dyenoBeka Cpean OCHOBHBIX OOBEKTOB
kputuku: nedctBus CHIA B mepuonx XojoaHOM
BOWHBI 10 CBEPKEHUIO WJIM MOAPBIBY HEKOTOPBIX
JEMOKPaTUYECKU M30paHHBIX WHOCTPaHHBIX
MPAaBUTEIBCTB, a TaKXke JEHUCTBUS WM HX
MOCJIC/ICTBHSI B KOHTEKCTE aHTUTEPPOPUCTUUYECKON
MOJINTUKHA TIocTie coObITUi 11 ceHTsOps, BKIIOYas
LeJICHANIPaBJICHHbIE BHECYACOHbIC JIMKBUAIWH,
MPAKTUKy HETJAaCHOM Tepenayu IMoJA03peBacMbIX
UL, HapylWIEHHUs  NpaB  3aKIOYEHHBIX U
3a/IepKAHHBIX, & TAK)KE THOEb TPaXIaHCKUX JIUI] B
xone BoeHHbIX omnepauuid CIHIA. PykoBoactBo
rocyJapCcTB-KOHKYPEHTOB ~ C  aBTOPHUTAPHBIMU
peXUMaMU aKTUBHO MPOJABUTAET IPEICTABICHUS O
HapyIlIeHUsIX TIpaB 4deJioBeKa M mpoldiiemMax ¢
nemokpatueil kak BHyTpu CLIA, Tak u B cBs3U C
neiicrBusimu CHIA 3a pyoexom.

Hekortopeie HaOmomarenu mosararot, 9ro CIIIA
Obl10 OBI 1IENIecCO00pa3Hee COCPEAOTOYMTHCS Ha
pelieHnr cOOCTBEHHBIX BHYTPEHHUX MIPO0IeM, a He
Ha BOIIPOCAaX JEMOKpaTHHW W TIpaB deJIOBEKa B
Opyrux  crpaHax. Jlpyrue  mpuaepKUBArOTCS
MHeHus, uto CHIA crnenyer napamiensHo paboTaTh
HaJ| YKPEIJICHUEM COOCTBEHHBIX JIEMOKPATHYECKUX
WHCTUTYTOB U TPOTHUBOJEHCTBUEM aKTyallbHBIM
yrpo3aMm JeMOKpaTHW M TIpaBaM 4YeJIOBEKa 3a
pyOexoM. Psn  aHAIMTHKOB OTMEYarwT, dTO,
HECMOTpPS Ha JUIMTEIbHOE HaMuue mpoljeM B
chepe mpaB dyenoBeka u jgemokpatuu, CIIIA
HEU3MEHHO CTPEMIJINCh K POJIM TJ100aTbHOTO
agaepa B TIPOJABIDKEHUH  JIGMOKPATHYECKHX
EHHOCTEH.
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Caeennsi 00 aBTOpe

Maiikn A. Bebep,
AQHATUTUK B 00JIACTH MEXTYHAPOIBIX OTHOIICHUI

YBeaomiieHne 00 orpaHUYeHUH

OTBETCTBEHHOCTH:
Hacrosmmit AHAIIMTUYECKUI JOKYMEHT
noarotoeiaeH  MccnenoBarenbckoit  ciayxO00id

Konrpecca CHIA (manmee - «Ciyx06a»). Cmyx0a
GYyHKIIMOHMpPYET B  KAauecTBE  HAINApTUHHOTO
BCIIOMOTaTeJIbHOTO OpraHa KOMUTETOB U YJICHOB
Konrpecca CIIA, OCYILIECTBJIAA CBOIO
NESTEIbHOCTh WCKIIOYUTENIBHO IO TMOPYYEHUIO U
oJa PYKOBOJICTBOM Konrpecca CIIIA.
Nudopmanus, comepkamasics B JIOKJIaaax
CnyxObl, mUpeIHa3HaYeHa MCKIIOYUTEIBHO JUIS
nH(GOpMHUPOBaHHS OOIIIECTBEHHOCTH O MaTepUaIax,
npenocrabnsgeMbix Ciyx6oit uinenam Konrpecca
CIIA B paMmkax peanu3aliu CBOUX (GYHKIUH.
Hoxnanet  CiykObl,  SIBISISICH  JIOKyMEHTaMH
npaButenbcTBa CIIIA, He momiexar 3ammre B
COOTBETCTBUH ¢ 3akoHojarenbctBoM CIIA 006
aBTOpPCKOM IpaBse. JlomyckaeTcss BOCIPOU3BEICHHE
U pacrpocTpanenue AokianoB CiayxObl B OJHOM
o0beme  0e3  MOMy4eHHs  JOMOJIHUTEIHLHOTO
paspemieHus. Bwmecre ¢ Tem, eciaum  JOKiIan
COJICPKUT  HW300pPOKECHHS  WIM  MaTepHalbl,
aBTOPCKME TIpaBa Ha KOTOpbIC MPHUHAAJIEKAT
TPETHUM JIMIIAM, JIUII MX KOIHUPOBAHUS WM HHOTO
WCIIOJIb30BaHUSI MOXKET MOTPEOOBATHCS MOTYUYEHUE
paspernieHus mpaBooOIaaaTeei.
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By Bryan W. Marshall

Summary and Keywords

The U.S. Congress has broad
constitutional powers to shape foreign
policy.

However, Congress rarely shapes foreign
policy as an equal partner with the
president. Politics has the potential to
enhance or lessen Congress’s role.

What explains changes over time in
congressional power in foreign policy?
Why does Congress assert itself on some
issues but less so on others in U.S.
foreign policy? What strategies or tools
does Congress employ to shape the
nation’s foreign policy?

The lens of New Institutionalism, two
presidencies, and presidential
unilateralism connect in useful ways to
help explain these kinds of key questions
in foreign policy.

They offer scholars a future framework to
continue to enhance theories explaining
variation in congressional assertiveness in
foreign policy.

Keywords:

Congress, U.S. foreign policy, two
presidencies, presidential unilateralism,
congressional-executive relations
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OKC®OPJCKAS
NOJUTUUYECKAS
SHLUKJIOMEIUS

KOHI'PECC U BHEHIHAA
HOJIUTUKA

Aemop: bpaiian B Mapwann

Pe3roMe 1 KiIIOYEBBIE CI0BA

Koncturynusa npenocrasisier Konrpeccy CLIA
NIMPOKKE  IIOJIHOMOYHUS 10  (hOPMHPOBAHHIO
BHemHed mnoiautuku. Opnako Konrpecc penko
dbopmupyet BHEIIHIOKO MIOJIUTUKY KakK
paBHOIIPABHBIN rapTHEp MIPE3HJICHTA.
[Momutrueckast 60ppba criocoOHa M yCWIHTH, U
ociabutk Biaacth Konrpecca. UeM 0OBSCHSIOTCS
NepHOANYECKHe KOoJeOaHusl ero Beca BO BHEITHEH
MOJINTHKE? [Touemy B OJHHX
BHEIIIHETIOIUTHYECKUX BOIPOCAX OH YTBEPXKIAeT
CBOIO pOJib, a B Jpyrux MmeHee aktuBeH? Kaxue
CTpaTeru W MHCTPYMEHTHI OH HCIOJIb3yeT MpHU
(GbOpMHUPOBaHUH BHEIIHEH IMOJTUTUKHA CTPAHBI?
PaccmatpuBast 3TH KItOU€BBIE BONPOCHI BHEIIIHEH
MOJIMTUKKA CKBO3b Mpu3My KoHueniuii Hooro
WHcrtutynnonanusma "IByX 1Npe3uaeHTCTB" U
MPE3UACHTCKOrO YHUJIATepaIn3Ma, Mbl MOJTy4aeM
MOJIC3HBIM METOJl aHaliu3a, KOTOPBIM MOXKET
MOCITYKUTh OCHOBOH 1A najJbHENIen
pa3paboTKu Teopuil, OOBICHIIONNX U3MEHEHUS B
akTuBHOCTH KOHIpecca Ha BHENTHENOJIUTUYECKON
apeHe. OHM TpemaralOT Y4YeHbIM OyayIIyIO
OCHOBY [UIsl JAJIBHEWIIET0 COBEPIICHCTBOBAHUS
TEOPHiA, OOBSICHSIOIIN Pa3INIusl B HACTOHYNBOCTH
Konrpecca Bo BHEIIHEH MTOJTUTUHKE

KuaroueBnle ciioBa:

Konrpecc, Buemnss mnonauruka CHIA, naBa
HPE3UJCHTCTBA, MPE3UIECHTCKUN yHUIIaTepaaus3M,
B3alMMOOTHOLIEHHUS 3aKOHOAATEIbHOU U

WCHOJIHUTEILHON BETBEN BJIACTU
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Congress’s Vast Horizon of

Constitutional Capacity

E. Corwin famously asserted that the
Constitution’s  division of  powers
between the executive and Congress
created “an invitation to struggle” in the
making of U.S. foreign policy (1957, p.
171).

Yet, on its face there’s little reason to
believe the Framer’s constitutional design
intended Congress to be on the lesser end
of this struggle—whether in the realm of
foreign or domestic policy.

The Constitution’s plain language setting
forth Congress’s powers in foreign affairs
is immense in its specificity and breadth.
For example, the Framers firmly placed
the Dogs of War in Congress’s hand,
yielding it seven constitutional clauses
intending the War Power to be a
decidedly one-sided affair.-

The one notable exception, other than the
inarticulate phrase denoting commander-
in-chief, carved out executive initiative to
repel sudden attacks.2

Beyond this, however, the Framers
assumed that Congress’s collective
conscience was better suited than that of a
president to resist the corruption of vanity
and love of fame in the cause of war
(Federalist No. 4).

There does not exist a more momentous
judgment than calling the nation to war
(Kriner, 2010). Congress can, and has,
utilized its power to wage war whether

formally  through  declaration  or
informally ~ through  actions  like
appropriations.

Congress’s war powers also imply

discretion over the condition of peace
(Henkin, 1972; Howell & Pevehouse,
2007B). Congress owns vast legislative
powers in the prevention of war (e.g.,
military buildup, draft, etc.) or to deal

Table of contents % BepayTbcs K OriaBieHU0

HIupoxue ropu3oHTHI KOHCTUTYIIMOHHBIX
BO3MOkHOCcTel Konrpecca

Bcem usBectHO yrBepxkaenue O . KopBuHa, uto
npeaycMorpeHHoe KoHcTuTyuueil paszgeneHue
MOJTHOMOYHMI MEXKy UCIOJHUTEIBHON BIACThIO U
Kounrpeccom co31aJ10 «TIpUTJIallIeHNne K
O6opsbe»  mpu dbopMHpOBaHUK  BHENIHEH
nosmtuku CHIA (1957, ctp . 171).

W Bce xe HET 0COOBIX OCHOBAaHWI MOJarath, YTO
otubl Koncruryuun ortBoawim Konrpeccy B
9TOi OOopbOEe — Kak BO BHEIIHEW, TaK W BO
BHYTpPEHHEH IMOJINTUKE — POJIb Miajauiero opara .
N3noxxeHHbIe TPOCTHI S3IKOM, KOHCTUTYLIHOHHBIE
nojiokeHuss o mnonHomouusasx Kourpecca 1o
WHOCTpPaHHBIM JIeJlaM TOCYAapCTBa MPOU3BOJIAT
CWJIbHOE  BII€YATJIEHUE CBOEH KOHKPETHOCTBIO U
mmpotoit . Tak, coszmarenu Koncrutynuum 6e3
Kosebanuii  mpenoctaBmin KoHrpeccy BOeHHBIE
MOJTHOMOYHS, OTJaB €My CeMb IOJIOKECHHIA, 10
KOTOPBIM  BOCHHas  BJIAcTh  JIOJDKHA  Oblia
OBITh PELIUTENBHO OAHOCTOPOHHEN. 1
Enuncreennoe 3aMETHOE HCKIIIOYEHHUE, KpOMe
HE CJIMIIIKOM SICHOU bpass 0
[JIaBHOKOMAaHAYIOIIEM, 3aKJII0Yaioch B TOM, YTO
WCIIOJTHUTENIbHAST BJIACTh MOKET HWHHUIUUPOBATH
JneicTBUS TUISE OTpaKEHUsI BHE3AITHOTO
HarajaeHus.2

[Tomumo  aTOro, ogHako, oTibl KoHctutyun
TaKkK€  CYUTAIM, YTO KOJUICKTUBHAs COBECTH
Konrpecca 6omnbliie, 4eM coBeCTb MIPE3U/ICHTA,
CIOCOOHA MPOTUBOCTOSITH ~ CHUJIE TIHIECNIaBUS,
YTO pasBpaliaer, M JOOBH K T[OYECTAM B
BoeHHBIX fienax («Denepanuct» Ne 4).

He cymecTtByer Ooyiee Ba)KHOTO PELICHHS, YeM
npu3BaTh cTpany K opyxwuto (Kriner, 2010).
KoHrpecc MOkeT HCIONIB30BaTh M UCIOIL30BAT
CBOM MOJHOMOYHS JUIsl BEIEHUSI BOMHBI, OyIb TO
nyreM e¢ OQUIMAIBHOTO OOBSBICHUS WIH
HEO(PHIMATFHO — C MOMOIIBIO TaKUX JCHCTBHIA,
KaK aCCHUTHOBaHUS. BoOeHHBIE IMOJTHOMOYUS
Konrpecca noapasymMeBarT Tak:ke IpaBo BbIOOpa
B oTHomeHuu yciouid mupa (Henkin, 1972;
Howell & Pevehouse, 2007B). Konrpecc
oOnanaer OOJIBITUMU 3aKOHO/IaTE€IbHBIMU
npaBaMH W B OOJIAaCTH TPEAOTBpAILEHUS BOWHE
(HapamuBaHWEe  BOCHHOM  MOINM, BOCHHBIN
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with war’s consequences (e.g., price
controls or conservation) or its aftermath
ensuring the future of peace (intelligence
and defense infrastructures etc.).

As extensive as congressional war powers
are, they are by no means its only oar in
steering the nation’s foreign policy.

Congress has immense enumerated power
over other areas in foreign policy derived
from a variety of underpinnings such as
its authority to regulate commerce.3

Since  the  beginning,  Congress’s
commerce power ensured it would be at
the forefront in shaping the country’s
foreign policy. Congress’s commerce
power provided it with purview over
foreign trade, interstate commerce, and
has even extended to intrastate issues that
impact the interdependence of the
interstate economy.4

The commerce powers have grown so
that the legislature can direct core issues
in the nation’s foreign policy such as
trade and finance, transportation,
communication, immigration, labor, and
crime, to name a few.

Inherent from U.S. sovereignty, Congress
enjoys additional authority to manage
foreign relations that extends beyond any
parallel in the domestic arena where some
un- enumerated powers are reserved to
the states (Henkin, 1972, p. 75). And
Congress maintains vital general powers
in foreign policy that can be employed for
the nation’s common defense and welfare
as illustrated through its control over the
federal purse (Fenno, 1966; Fisher, 2000;
White, 1993).5

Congress also wields “necessary and
proper” powers that it can exercise in the
course of its enumerated foreign policy
powers.
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Opu3blB M T.N.), YCTpaHEHHE €€ IOCIEeACTBUIA
(KOHTPOJb, 3aMOpaXKMBAaHWE 1I€H) U MHpa
(pa3BenpiBaTeIbHAS U obopoHHas
UH(ppacTpyKTypa U T. I1.).

Kakumu mmpokumMu HU ObUTM OBl BOCHHBIC
nonHomounsi KoHrpecca, OHM HU B KOEM Clilydae
HE SBISIIOTCA €ro  €IUHCTBEHHBIM  pYJIEM,
YIPABJISIOMM BHEIIHEN MMOJTUTHKOM.

Konrpecc uMeeT camMble HINPOKHUE
nepeuncieHnpile B KoHcTUTynmum mpaBa W B
Opyrux o0jacTAX BHEUIHEH MOJIUTUKUA. OTH
npaBa — HampuMmep, €ro IOJHOMOYHS IO
PETYJIIMPOBaHMIO TOPTOBIM — HUMEIOT pa3Hoe
IPOUCXOXKIeHNE.3

C camoro Hayaja TOPrOBbIC IPEPOTaTHBHI
KoHrpecca rapaHTHpOBaId €My BHIHOE MECTO B
(GOpPMUPOBAHUU BHEHIHEH TMOJUTHKH CTPAHBI
Osarosapsi IOJHOMOYHSM B 00JacTH BHEIIHEH
TOPTOBIM M TOPrOBJIM MEXKIy INTaTaMH =,
KOTOpBIC CO BPEMEHEM PaCIpPOCTPAHUIIUACH JaXKe
Ha BHYTPCHHHE BOIPOCHI INTATOB, HMEIOIIUEC
3HAYCHUC JII HUX B3aMMOCBSI3dHHBIX 3KOHOMUK
BIIOCJICACTBUM  3TH  [OJHOMOYHS  BO3POCIH
HACTOJIbKO, YTO JICTUCIIATypa MOXET YIPAaBIISThH
OCHOBHBIMH ~ aCMEKTaMH BHEIIHECH TMOJIUTHKH
CTpaHbl, TaKUMH KaK TOPIroBJId H q)HHaHCI)I,
TPaHCIOPT, CBA3b, UMMUIPALUs, PBIHOK TPyaa U
00prba ¢ IPECTYIMHOCTHIO.

Beneacteue  cyBepenHoctH  CoOeOMHEHHBIX
[ITaroB KoHrpecc nMeeT MOMOJHUTEIbHBINA BEC
BO BHCIIHUX CHONICHHSX, OOJBINYIO, YeM B
000l cdepe BHYTpU CTpaHbl (TI€ HEKOTOphIE
HE MIEPEYNCIICHHBIC B KoHcturynum
MOJITHOMOYHS ocTaBjieHbl 3a mratamu) (Henkin,
1972, p. 75). Ilpu 3TOM OH COXpaHSIET KUZHEHHO
Ba)KHbIC OOIIME IMpaBa BO BHEIIHEH IOJUTHKE,
KOTOpbIE MOTYT OBITh  peajlu30BaHBl IS
COBMECTHOH  OOOpPOHBI M 0JIATOCOCTOSIHUS
CTpaHbI, O YeM CBHUJCTEIHCTBYET €ro KOHTPOJIb
Han (denepanpHbiM OrokeToM (Fenno, 1966;
Fisher, 2000; White, 1993). (5

Konrpecc Taxke obnagaer «HEOOXOTUMBIMH H
HAQ/UICKAIUMUY [PaBaMHU, KOTOPBIMH MOXET
BOCTIOJIb30BAThCSl TPH  OCYIISCTBICHUHA CBOUX
HIEPEYUCIICHHBIX Koncrurynueit
BHEIITHETIOJUTUYCCKUX TOJIHOMOYHUH.
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Moreover, these general powers concede
to Congress the control over the executive
bureaucracy responsible for carrying out
the president’s bidding in foreign policy
(Henkin, 1972).

Great debates have questioned Congress’s
status, signaling both its prowess but also
its fragility in the constitutional order that
dividled powers and  encouraged
competition between the branches.

The division was part of a masterful
blend of governing principles meant to
check power and preserve liberty.
Skepticism of the American experiment
was abundant.

Lord Macaulay viewed the foundation of
the country’s democratic institutions as
wholly insufficient in the protection of
liberty and civilized society summing up
America’s hopelessness in a letter to
Jefferson’s biographer, Your Constitution
is all sail and no anchor.6

For the Framers, concern over the
handling of foreign policy posed the
gravest of dangers in confronting the loss
of liberty both from abroad as well as
from within (Hinckley, 1994).

And more generally, there was no
monopoly of institutional fidelity to
protect from threats to liberty whether
from the legislature (mob rule) or from a
demagogue in the form of Napoleon or
Caesar. One of the most famous of these
constitutional — arguments over the
appropriate division of foreign policy
powers was the Pacifus-Helividius debate
(Henkin, 1972).

Here, Madison offered a full-throated
defense of Congress as the principal
organ in foreign policy while Hamilton
adeptly countered with a starkly broad
view of executive authority.

Not only have presidents drawn upon
Hamilton’s executive-centered
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Bonee TOro, MMEHHO COIJIACHO JTHM OOIIAM
npaBaM  OH  TOJydYaeT  KOHTPOJIb  Hal
UCTIOJTHUTEIIGHON  BETBBIO  BJACTH, KOTOpAs
OTBEYACT 3a WCIOJHCHUE YKAa3aHWU MPE3HICHTA
BO BHemHed nonutuke (Henkin, 1972).

Bokpyr craryca Konrpecca mmum u  uayT
CEpbe3HbIE CIOPHI, YTO CBUAETEIHCTBYET KaK O
€ro 3HaYMMOCTH, TaK M O €ro YsA3BUMOCTU B
KOHCTUTYIITMOHHOM CHCTEME, KOTOpas pa3aeiisieT
U TOOMIPAET KOHKYPEHIIMIO MEXIy BETBIMU
BJIACTU. OTO  pasjaeiieHne ObUIO  YacThIO
HCKYCHOTO COUYETaHUS PYKOBOSIIIUX
MPHUHIIAIIOB, TIPU3BAHHBIX CIEPKUBATh BIACTh H
oxpaHiTh  cBoOoxy. Ckemcuca B aapec
aMEPUKAHCKOTO JKCIIEPUMEHTa XBaTaJl0 BCET/Ia.
Jlopn Makosieit, HanpuMep, CUUTal, YTO OCHOBBI
JEMOKPATUYECKUX WHCTUTYTOB CTpaHbI
COBEpIICHHO  HEIOCTaTOYHBI  JUJISl  3alllUTHI
cBOOOABI W  LMBUJIM30BAaHHOIO  OOIIECTBA,
noayepkuBas, 4ro Amepuka Oe3HaJeKHA U B
UChME ounorpady Jxeddepcona TaK
pe3romupoBan 3tu Mbicin: «Bama KoHcTuTynus
— 3TO TOJIBKO Mapyca 0e3 TKops». 6

Hns OruoB-OcHoBareneit 03a004Y€HHOCTh
yIIpaBJICHUEM BHEIIIHEN ITOJINTUKOMN
IIPEJICTaBIISLIACh CAMOM CEPhE3HOM ONAaCHOCTHIO —
KaK U3BHE, TaK M U3HYTPU — Ui CIIOCOOHOCTH
npoTHBOCTOSATH ToTepe cBoboabl  (Hinckley,
1994).

B Oosiee oOiiem 1miaHe Takke HE CYLECTBOBAJIO
rapaHTUU BEPHOCTH MHCTHTYTOB JICTY 3alIUTHI OT
yrpo3 cBobome, Oyab TO €O  CTOPOHBI
3aKOHOJIATEIILHON BIIACTU («IIPABJICHUE TOJIIBD»)
win jemarora Bpoae Hamoneona wim Ilesaps.
OnHOM M3 CaMbIX M3BECTHBIX KOHCTHUTYIIMOHHBIX
TUCKYCCHH 0  HQJIeKaIleM  pa3JeliCHUH
BHCITHETIOJTUTHYECKAX TOJIHOMOYHH CTaJl T. H.
«cniop Ianuduka n Dnpausus» (Henkin, 1972).

3nech Maaucon (1oj MCEeBAOHUMOM JIbIUBHA )
BbICTYnMJI Oe30roBopouHo B 3amury Konrpecca
KaK TJIABHOT'O OpraHa BHEIIHEH IMOJIMTHKH, TOT/Ia
Kak l'amuneTOH (IMTammudux) JIOBKO
MPOTUBOMOCTABUI €My YpEe3BBIYANHO MIMPOKHIA
B3[JIA] HAa BO3MOXHOCTH  HCIOJIHUTCILHOM
Biactu. C TeX MOpP HE TOJBKO MPE3UIACHTHI
OTNUPAIOTCS Ha OPUEHTHPOBAHHYIO Ha
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framework as a basis to expand their own
authority, but the prevailing view that has
developed since World War II comes
much closer at least in practice to
Hamilton’s Pacifus where presidents play
the central role in directing the nation’s
foreign policy (Dahl, 1950; Kegley &
Wittkopf, 1996;  Meernik, 1993;
Wildavsky, 1969).

To be sure, the extent literature adheres to
a presidency-centered model of foreign
policy making with the Congress being a
subsidiary, albeit important partner
(Canes-Wrone, Howell, & Lewis, 2008;
Dahl, 1950; Hinckley, 1994; Lindsay,
1994; Potter 2016). But such a model of
executive ascendancy as noted here does
not exist solely from the plain language of
the Constitution.7

The dominant role of presidents in
foreign affairs would likely look much
different were it not for the Supreme
Court’s predisposition to derive executive
power from national sovereignty and
other sources of authority not dependent
upon express affirmative grants under the
Constitution (Henkin, 1972).8

A much more important factor than in the
domestic arena, executive ambition in
foreign affairs has “like water” found the
path of least resistance in eroding
congressional authority.

Indeed, foreign affairs has been a rich
target for executive aggrandizement
(Church, 1969; Hamilton, 2002; Mann &
Ornstein, 2006; Wildavsky, 1969).

Presidents have relied on their
institutional, political, and strategic
advantages to purposefully exploit

powers in foreign affairs while Congress
has often failed to resist or even invited
such incursions (Fisher, 2000; Howell &
Pevehouse, 2007A; Weissman, 1995).
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UCIIOJTHUTENIbHYIO BJIACcTh CUCTeMy [amMuibTOHA
KaK Ha OCHOBaHHWE IS pACIIUPEHUS CBOMX
MOJTHOMOYH, HO M Tpeodafaroliee MHEHHE IO
3TOMY BOIIPOCY, CIOXKHUBIIEecs Mociae Bropoit
MUPOBOW BOWMHBI, 110 KpailHEH Mepe Ha MpPaKTUKE

CTOUT 3HAYUTEIBHO OMMKE K  KOHILEMNIHU
[Nanupuka, B KOTOpOW MPE3UIAEHT Urpaer
KJIIOYEBYIO pOJIb B  YIPABICHUM BHEIIHEH
nonutukoit crpansl (Dahl, 1950; Kegley &
Wittkopf, 1996; Meernik, 1993; Wildavsky,
1969).

bezycnosHo, UMEIOILASCS auTeparypa
IIPUZIEPIKUBACTCS MOJIEIHN dbopmupoBaHus
BHEIIHEH IIOJUTUKHA, OPUEHTUPOBAHHOW Ha

MPE3UJICHTCTBO, B KOoTopoi KoHrpecc sBisercs
BCIIOMOTATEIIbHBIM, XOTS U BaXHBIM MapTHEPOM
(Canes-Wrone, Howell, & Lewis, 2008; Dabhl,
1950; Hinckley, 1994; Lindsay, 1994; Potter
2016). Ho Takas Mojelb BEPXOBEHCTBA
UCTIOJTHUTEIIGHON BETBH BIACTH CTPOUTCS HE
ToJIbKO Ha TekcTe Koncrutynuu.7

JloMuHMpOBaHME IPE3UACHTOB B 3apYOEIKHBIX

JieNiaxX, BEpPOSITHO, BBITJISIIENIO Obl COBCEM HHAYe,
eciu Obl HE CKJIOHHOCTh BepxoBHOro cyma
BBIBOJIUTh  HCIOJHHUTEIBHYK)  BJIACTh U3
HAIlMOHAJILHOTO  CyBEpEeHHTETa W  JIPYTHX
WUCTOYHUKOB BIIACTH, HE3aBUCUMBIX OT TOTO, YTO
Ha3bIBAIOT «TOJIOKUTEIFHO  BBIPAXKEHHBIM
mpenocTaBlieHueM TmpaBay 1o KoHcTUTymH
(Henkin, 1972). 8

Bbynyun ¢akropoM Kyna 6osiee BaXHBIM, YEM BO
BHYTPEHHUX [eJlaX, aMOWIIMU HCIIOJHUTEIEHON
BJIACTH HA BHEIIHENOJUTUYECKOW apeHe «Kak

BOJIa» HaIUTH nyTh HaMMEHBIIIETO
COINPOTHBIICHHUS u HavaJIu pa3MbIBaTh
nosHoMounss  Konrpecca. B camom  nene,
BHCIIHSS  IOJMTHUKA  SBISETCS  JOCTaTOYHO
YIOOHBIM  WHCTPYMEHTOM  BO3BEIMYMBAHHUS
ucnionautenbHor  Bimactu - (Church, 1969;
Hamilton, 2002; Mann & Ornstein, 2006;

Wildavsky, 1969). IIpe3uneHTsl moyiararoTcsi Ha
CBOM HMHCTHUTYLIHOHAIbHBIC, TOJUTUYCCKUE W
CTPATCTUUYCCKHE npeumMynicCTBa JJIA
1eJICHATIPABICHHOTO UCIIOJIb30BAHUS
IIOJIHOMOYHUU B MCKAYHAPOAHBIX AC€JIax, TOoraa
kak KoHrpecc 49acto HE B  COCTOSHHUH
MMPOTHUBOCTOATL HX BTOPKCHHUAM M HOAXKE CaM
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Those who study the role of Congress in
the making of U.S. foreign policy have
had to wrestle with a central duality.

On the one hand, as this earlier discussion
attests, the constitutional order makes it
possible for Congress to possess an
extraordinary reservoir of untapped
power to shape U.S. foreign policy.

And when we observe an active Congress
in foreign affairs, politics tends to be one
of the key driving forces (Koh, 1990;
Lindsay, 1994; Sundquist, 1981).

Yet on the other hand, politics has at
times disproportionately hampered the
collective will of Congress in the exercise
and defense of its powers in foreign
affairs relative to that of presidents
(Schlesinger, 1973). Congress has
increasingly found itself on the losing end
of a zero-sum game with the presidency,
bowing at the altar of political expediency
in exchange for its fidelity to
constitutional position (Fisher, 2000;
Marshall & Haney, 2010). So, politics
remains central to understanding the ebb
and flow of Congress’s role in the realm
of foreign policy (Hinckley, 1994;
Warburg, 1989; Wittkopf & McCormick,
1990).

This discussion raises some perennial
questions in the literature that enrich our
understanding of congressional politics
and the making of foreign policy (Carter
& Scott, 2012; Kriner, 2010; Lindsay,
1994).

How do members of Congress (MCs)
shape foreign policy and what explains
their changing motivations to do so?

How does politics hinder or embolden
Congress to influence foreign policy?
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Bei3piBaeT ux (Fisher, 2000; Howell &
Pevehouse, 2007A; Weissman, 1995).

Tem, xro wu3yuaer poabp Konrpecca B
dbopmupoBanun BHemHed nonmutukd  CIHIA,
HaBEpHsSKa MPUXOJWIOCH HMMETh Jel0 ¢
IIPUCYTCTBYIOILIEH BO BCEM HEKOU
JIBOMCTBEHHOCTBIO.

C onHOW CTOPOHBI, KaK CBHJETCIbCTBYET
Hamle OOCYXIeHHE, KOHCTHTYLIIHMOHHBIH CTpOU
HagenseT KoHrpecc HEOOBIYHBIM  3amacoM
HEUCTIOJB30BaHHOW BIIACTH JJIsi (DOPMUPOBAHHUS
BHEIIHEH MHOIUTUKK. M Korma Mel HaOIromaem
akTuBHOE ydactue KoHrpecca B MeXIyHApO HBIX
JeNIax, 3a OTHM, KaK IpaBWIO, KaK OJHa H3
OCHOBHBIX JIBIDKYIIHX CHJI CTOUT IOJIMTUYCCKOE
conepuuuectBo (Koh, 1990; Lindsay, 1994;
Sundquist, 1981).

C npyroii CTOPOHBI, 3TO CONEPHUYECTBO MOPOK
HEONPABIAaHHO MEIIAeT KOJUICKTUBHOW BOJIC
Konrpecca B OCyIIECTBICHHN W 3alIUTE CBOUX
MOJHOMOYHMI 10 HMHOCTPAHHBIM JieJIaM IO
CpPaBHEHHIO C IOJHOMOYHUSIMH IPE3UICHTOB
(Schlesinger, 1973). B urpe npotuB npe3uaeHTa
— urpe ¢ HyJseBoi cymmoin — Konrpecc Bce ygame
OKa3bIBACTCsI B IPOUTPBIIIC, CKIOHSACH IEpel
aJlTapeM MOJUTHYECKOW IeIecO00pa3HOCTH B

0o0OMEH Ha CBOIO BEPHOCTh KOHCTHTYIIHOHHOCTH
(Fisher, 2000; Marshall & X»nk, 2010). Takum

oOpazoM, «Ooibllias  TOJUTHUKA»  OCTAETCA
[JIABHOW TNPUYMHOW MEHSIONIMXCS HACTPOCHHIM
Konrpecca B MEXIYHAapOOHBIX  BOIPOCAX

(Hinckley, 1994; Warburg, 1989; Wittkopf &
McCormick, 1990).

OTa JIHUCKYCCUSI CTaBHT HEKOTOPBIC «BEUYHBIC»
BONPOCHl B HMMEIOIICHCA JHUTEepaType, KOTOphIE
o0oramjaroT  Hame MOHUMAaHHWE  IOJUTUKU
Konrpecca u ¢popmupoBanue BHEITHEN TOJIUTUKI
CIIA (Carter & Scott, 2012; Kriner, 2010;
Lindsay, 1994).

Kak unenst Konrpecca ¢GpopMupyroT BHEIIHIOIO

INOJIMTUKY HU  4YeM OOBSACHUTH NU3MCHCHUA,
npoucxondmue BpeMA OT BpPEMCHU B HUX
MOTI/IBaI_II/II/I? Kak momuTnyeckne pacKiIaabl

MemaroT KoHrpeccy BIHATH Ha  BHEIIHIOKO
HOJUTHUKY WJIH, HA0OOPOT, MOOUIPSAIOT €ro K
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When does Congress prefer position
taking or deference over hardened resolve
or even conflict with presidential
initiatives in foreign policy?

Or to steal Lord Macaulay’s apt phrase,
when is congressional action in foreign
policy all sail and no anchor?

There are also critical questions revolving
around the two presidencies—is Congress
gaining or losing influence relative to the
executive?

And, despite the growth in presidential
unilateralism, does congressional action
matter in shaping foreign policy; and if
so, how?

This article is designed to reflect upon a
couple key areas of the literature in order
to narrow the parameters of this
burgeoning body of work.

These areas continue to hold invaluable
insights into vital questions and can serve
as a rich intellectual framework to buoy
future research.

It is most useful to consider the way these
literatures intersect, arrayed along a
continuum with congressional politics on
one end and presidential politics on the
other.

On one end, there is the view of
Congress’s role through the prism of New
Institutionalism.

This approach focuses on explaining
congressional behavior in the realm of
foreign policy by assessing the
importance of congressional goals,
institutional tools and constraints, and the
strategic context of the political
environment. Then, there is the two
presidencies framework that explicitly
examines the influence of Congress in
relation to that of the presidency in
foreign affairs.
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3ToMmMy"? Korma  Konrpecc MpeIoYnuTaeT
HapaboTaTh CBOIO  OTACJIbHYIO TO3UIHI0, a
WHOTI'/Ia U IPOTHYTHCS MO MPE3UACHTa BMECTO
TOTO, YTOOBI PEUIUTEIHHO COMPOTUBISATHCS WU
JaXe TOWTH Ha KOH(IMKT C MPE3UISHTCKHUMH
WHUIMaTUBAaMU BO BHelIHed mnoimtuke? Wnn,
€CJIM TI03aMMCTBOBaTh SIPKH 00pa3 Jjopnaa
Makoness, korga pgercrBus Konrpecca Bo
BHEIIIHEW TOJIMTUKE HANOMHHAIOT KOpabiib MO
BCeMU mapycamu, HO 0e3 sikopsi? CyliecTByIOT
TaKxKe KPUTUYECKH BayKHBIE BOIIPOCHI,
KACArOUIMECs KOHLENLHNH JIBYX MPE3UAEHTCTB:

Konrpecc npuoOperaer uinu TepseT BIUSHHUE 11O
CPaBHEHHUIO C UCTIOJHUTEIHLHON BETBBIO BIACTH?

W, HecMoTpss Ha Bce OoJiee BBIPAZUTEIBHBIN
OJTHOCTOPOHHUH  XapakTep (YHWJIATEpaIH3M)
ITIOJIUTUKU Hp€3I/IZ[€HTa, UMCHOT JIM 3HAYCHHC
neiicteus Konrpecca B GOpMHpOBaHMM BHEIIHEH
MIOJINTHUKH BOOOIIE? A eciii UMEIOT, TO Kakoe?

I[aHHaH CTaThd NpCAHasHauCHa AJisd TOro, YTOOBI
MNOpasMbBIIJIATE HaAd PAAOM KIKOYCBBIX MCECT B

COOTBETCTBYIOILIEH  JIUTEpaType U  CY3UTh
I'paHUIIBI €€ PACTYLIEro oObeMa.
B stux Mecrax, Kak M paHee, KpOrOTCA

OecClieHHbIE JOTaJKW, HEOOXOIUMBIC IS OTBETA
Ha Ba)KHbIE BONPOCHI; OHU ~ MOTYT CTaTh
0J1aroIaTHONW HMHTEIJIEKTYaJIbHOM OCHOBOW JIf
Oyayuux uccienoBaHuid. O4eHb MOJIE3HO OBLIO
OBl paccMOTpeTh, TJ€ U KaK IepeceKarTcs
MMEIOLMECS] HCCIICIOBAHUSA, BBICTPAUBASICh B
KOHTHHYYM ¢ nonuthkoil Konrpecca Ha oaHOM
KOHIIE ¥ MTOJIMTUKOW MPE3UICHTA Ha IPYTOM.

C oJHOI CTOPOHBI, CYIIECTBYET B3IV Ha pOJib
Konrpecca CKBO3b pU3My HOBOT'O
HHCTUTYIHMOHAIN3MA.

DTOT TOAXOA COCPEJOTOYEH Ha OOBSCHCHUH
nerictBuid  KoHrpecca BO BHEIIHEW MOJUTUKE
MyTeEM  OLICHKHM  BaXHOCTH  €ro  Ielel,
MHCTUTYIIUOHATIBHBIX UHCTPYMEHTOB u
OTpaHWYEHUN, a TakKkKe  CTPaTernuecKoro
KOHTEKCTa MOJUTUYCCKON CPEJIbI.

Kpome ToOro, cymecrByeT KOHLENIMS <IBYX
IPE3UJACHTCTB», KOTOpas NpsIMO CpaBHUBAET
BiusHue KoHrpecca B MHOCTpaHHBIX JellaXx c
BJIMSTHUEM MPE3UJICHTA.
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The other bookend of this continuum is
the study of presidential unilateralism in
foreign policy. From this perspective,
greater understanding about Congress can
be leveraged by examining how
congressional behavior or its anticipated
actions can impact presidential decision
making in foreign policy. Congress from
this perspective tends to be viewed as an
independent variable affecting
presidential decisions in foreign affairs.

As we’ll see, the literature has varied in
its view of Congress’s role in foreign
affairs from a supportive partner, a
resurgent competitor, and to a nearly
absent actor.

Not surprisingly, this has fueled criticism
leveled against Congress’s role ranging
from a perspective of Congress doing too
little to that of doing too much.

The article now moves just briefly to
tackle a bit of historical overview of the
literature on congressional influence in
foreign policy making and subsequently
moves to some of the wide-ranging
criticism of Congress’s role in foreign
affairs.

Then the article proceeds by assessing
core elements of the new institutionalism
and two presidencies/presidential
unilateralism literatures as they relate to
understanding the impact of
congressional politics on foreign policy.

Lastly, the article outlines a few paths for
future research within this very fruitful
literature.

Over the past several decades, the
literature has painted a dynamic portrait
of the power and influence emanating
from Congress in foreign affairs.

The first two decades following World
War II witnessed a broad foreign policy
consensus in Congress in which the
water’s edge thesis was conventional
wisdom (Gowa, 1998; Hinckley, 1994;
Holsti, 2004).
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JpyruM  3aBeplIeHMEM OTOr0  KOHTHHYyyMa
ABJIAETCS U3YYEHUE IPE3UACHTCKOIO
yYHWIaTEpaau3Ma BO BHelIHeH noiutuke. C 3Toi
TOYKU 3peHHsl Ii1yOke MoHATh poib KoHrpecca
MOXXHO, H3y4das BIUSHHE €r0 IOBEICHUA WIH
0K JAEMBIX JNeNCTBUI Ha IIPUHSATHE
IIPE3UJICHTOM BHEIIHENOJIUTHYECKUX DPEIICHUM.
Konrpecc moj Ttakum yriiom paccMaTpuBaeTcs,
KaK IPaBHJIO, KAaK HE3aBUCHMas IEPEMEHHas,
BIMAIONIAs. HA  pElIeHHE INpe3uJeHTa Ha
MEXKIyHapOAHOM apeHe.

Kak ™Mbl yBuaum, B JuTeparype IO-pasHOMY
TpakTyercss posib KoHrpecca B MeXIyHapOJHbIX
Jelax: oT napTHEpa, OKa3bIBAIOLIETO
MOAJIEPAKKY, 10 KOHKYPEHTa, BO3POKAAIOLIErocs,
U MPaKTHYECKU OTCYTCTBYIOLIETO CyOBEKTA.

He YAUBUTCIBHO, YTO BCC 3TO BLIZBIBACT KPUTHUKY
B aapec KOHrpecca H €ro pojii — OT «CJIUMIIKOM
IMaCCHUBHOM J0 «CJIMIIKOM AKTUBHOMNY.

Jlanee Mbl crenaeM KpaTKuil 0030p JUTEpaTyphl

o BimusHuu Konrpecca Ha ¢dopmupoBaHue
BHEIIHEM IIOJUTUKH, a 3aTeM pPacCMOTPUM
KPUTHYECKHE 3aMEYaHus O €ero poilu B

MEXIYHAPOAHBIX JEIIax.

HpOI[OJ'DKI/IT CTaThIO OLCHKAa OCHOBHBIX H,Z[eﬁ
JIMTCPATYpPbl O HOBOM HMHCTUTYHHWOHAJIN3ME,
«ABYX IMPE3UACHTCTBAX» H IPE3HACHTCKOM
YHUJIATCPAINU3ME, IIOCKOJIBKY BCC OTH BCIIU
HY>XXHBI I IIOHHUMAHUS BJIUAHUSA ITOJIUTUKH
KOHFpGCCEl Ha BHEHIHEHOJUTUYCCKUN KypcC.

Hakonen, B crarbe HaMeyeH psAJ HAIpPaBICHUN
g OynyluxX HCCIeNOBaHUM B paMKax 3TOH
BechbMa 0oraroil IuTeparypsl.

B nmociaempue AecATHIICTHS — HCCISIOBATEIU
PUCOBAJIM TMHAMUYHBIN, TTOJHBIN CHJI U BIUSHUA
obpaz Konrpecca B MEXIyHapOIHBIX JieJiaxX.
IlepBeie ngBa gecatuneruss mnociae Bropou
MUpoBOW BoOWHBI B KoHrpecce mo Bompocam
BHEIIHEH TOJUTUKK HAOMIONANCA IIMPOKHUN
KOHCEHCYC, OCHOBAHHBIM Ha T. H. «TE€3UCE O
kpomke Bozel»y (Gowa, 1998; Hinckley, 1994;

Holsti, 2004).
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It held that the underlying rationale was
that the international threat of
communism to the nation’s security took
precedence over other political concerns.
The outward threat reinforced a bipartisan
harmony and resulted in a more unified
congressional support of White House
policies (Souva & Rohde, 2007).
However, the Vietham War marked an
end to consensus and a shift toward
increased partisan conflict over foreign
affairs.

Moreover, the literature has offered a
strong challenge to the underpinnings of
the water’s edge rationale, suggesting
much greater variation in foreign policy
bipartisanship existed during the Cold
War era than what would have been
expected given the relative stability of the
communist threat (McCormick &
Wittkopf, 1990; Meernik, 1993; Prins &
Marshall, 2001; Souva & Rohde, 2007).

The Vietnam conflict also divided public
and elite opinion, reducing the political
costs for members to speak out against
foreign policy (Souva & Rohde, 2007).
Institutional changes such as the growth
of subcommittee government undermined
committee dominance and spread policy-
making power more evenly to the rank-
and-file membership (Marshall, 2003;
Rohde, 1991). These changes gave
members of Congress greater ability to
initiate policy challenges in foreign
affairs.9

In addition, the increasingly sharpened
ideological character of foreign policy
during the 1970s—‘80s drove the view of a
resurgent Congress (Fleisher & Bond,
2000; Ripley & Lindsay, 1993).

Scholarly attention focused on Congress’s
bitter partisan struggles that challenged
opposition presidents with much greater
frequency than the earlier decades of the
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OcHoBHasT MBICIIH 3aKiIoYaachk B TOM, 4YTO

yrposa MHPOBOI'O KOMMYHHU3Ma JUIA
HAIlMOHAJIbHOM 0e30IMacCHOCTH  Ba)KHEE  BCEX
APYrux MNOJUTUYCCKUX HpO6J’I€M.

Bremnss yrposa yKpe€nujia TapMOHHKO B

OTHOIIICHUAX JBYX MAapTUH W BbI3BaJIa OoJiee
€MHOIYIIHYIO MOAJICPKKY Konrpeccom
nonutuku benoro noma (Souva & Rohde, 2007).
Ho Bsbernamckas BoMHa TIOJIOXKUIA KOHEIL
KOHCEHCYCY u MOJIOXKHUTIA Ha4ajo
MEXIMAPTUHHOMY KOH(IUKTY 1O BOIpPOCaM
BHEITHEH ITOJTUTHKH.

Bonee toro, ucciienoBarenu Ha4aau OCIIAPUBATH
[VIABHBIA TIOCBUI «TE3MCAa O KPOMKE BOJbD»,
yTBEpXKOas, 4TO COTJache MEXIy JIBYMs
HapTUSIMK B DMOXY  «XOJOJHOW  BOMHBI»
MEHSJIOCH TOpa3/o yalie ¥ OOoJbIle, YeM MOXHO
OBLIO OBl 0XKHJIaTh, YYUTHIBAS TO, YTO BCE ITO
BpeMsl KOMMYHHUCTHYECKAs yrpo3a HHKyIa HE
ucuesania (McCormick & Wittkopf, 1990;
Meernik, 1993; Prins & Marshall, 2001; Souva &
Rohde, 2007).

BberHaMckuii  KOHGQIMKT — pa3fgenui  Takxke
OOIlIECTBEHHOE MHEHHE ¢  DJIUTHI, CHHU3UB
MOJIUTUYECKHE U3JIEPKKH TUIS YJICHOB

Konrpecca, KOTOpble BBICTyMad C KPUTHKOM
BHemHe monutuku (Souva & Rohde, 2007).
HNHcTUTyIMOHANIBHBIE W3MEHEHHS, TaKHe Kak
pPOCT  BIUSHHS ~ IOJKOMHTETOB,  B30pBaJH
JOMHHHPYIOIIEE TOJI0KEHUE KOMHUTETOB U OoJiee
PaBHOMEPHO pPacIpEle/IMIN 3aKOHOTBOPYECKHE
BO3MOXKHOCTH cpenu psnoBbix wieHoB (Marshall,
2003; Rohde, 1991). OTu n3MeHEHUsT TTO3BOIIIH
yieHam KoHrpecca Bce permrenbHee Opocartb
BbI30B  TOTJAIIHEMY  BHEIIHETIOJIHTUYCCKOMY

Kypcy. 9

Kpome toro, Bce 6osiee oCcTpbli HI€OTOTHUECKUMA
xapaktep BHemHer moimuTuku B 1970-80-¢ robl
HOPOJINI TE3UC 0 «BO3POXKIAIOLEMCS
Konrpecce» (Fleisher & Bond, 2000; Ripley &
Lindsay, 1993).

BHuMaH#Me TMONHMTONIOTOB OBUIO MPHKOBAHO K
0’KECTOYCHHOH Oopb0Oe mapTHHHBIX (Ppakiui, B
KOTOPOW TMPE3UICHTHl OT TApTHH COMECPHUKA
MOJBEPrajiuCh KyJa OoJiee YacCThIM HaIlaJKaM,
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Cold War. Hinckley’s work presented a
different picture, suggesting that there
was no real evidence of increased
congressional activism from the period
1961-88, and if anything there was a
decrease in congressional attention
(1994). She asserted that Congress valued
position taking over substantive policy
influence.

Congress and the president engaged in a
symbolic struggle over foreign policy that
mutually served to signal both branches
were actively engaged serving a broader
stability and democratic accountability.
Instead of across-the-board activism,
Congress and the president more
strategically pick issues to engage in
(Lindsay, 1994).

But the view of a more potent Congress
also faded quickly in the face of
increasingly muscular foreign policy
agendas and the aggressive use of
military actions by presidents Reagan,
Bush, and Clinton. And following
September 11th, these trends of executive
dominance, relative to  Congress,
increased with Bush’s and Obama’s
greater  reliance  on  presidential
unilateralism in the conducting of foreign
policy (Hook & Scott, 2012).
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YeM B IMEPBBIC ACCATUIICTHS «XOJOJHOU BOMHBD).
Pabora XuHkinu pucoBasna JApYyryi KapTHUHY,
yTBepXKAas, B YAaCTHOCTH, YTO pEAIbHBIX
CBUJIETENLCTB ycuieHusl akTuBHocTH Konrpecca
B 1961-88 rr. HE OBLIO M YTO B ITOT IEPHOJ
HaONIOJAIOCh KaK pa3 CHUXEHUE BHUMAHUSA
Konrpecca k mexynapoanbsim aenam (1994).

Ilo YTBCPIKACHUIO UCCIICIOBATCIIbHUILBI,

Konrpecc Oonbliie IeHUT BO3MOXHOCThH 3asBUTH
0 CBOEM COOCTBEHHOM OTHOIICHHH, Ye€M HMETh
UCTUHHOE mojuThyeckoe BiusiHue. KoHrpecc u
MPE3UJICHT BCTYIWIA B CUMBOJIMYECKYIO OOpBOY
3a BHENIHIOIO TMOJHUTHKY, KOTOpas mojana uX
COBMECTHBI CHUTHaJl O TOM, 4YTO 00€ BETBU
BJIACTH TIPUBEPKEHBI O00ECIEYCHHUIO OOJbIIeH
CTaOUITBHOCTHU u J€MOKPaTUYECKOM
OTBETCTBEHHOCTH Tepen u3buparesnsimu. Bmecto
AKTUBHOW IIOJIMTUYECKOW OOpHOBI 1O BCEMY
¢pouty KoHrpecc u mpe3uieHT BHIOUPAIOT IeIn
U BCTYMAIOT B 0O HA CTPATETUYECKU BAKHBIX

yuactkax (Lindsay, 1994). Omnako MbICIB O
O6onee cunpHOM KoHrpecce Tak ke OBICTPO
ucuesjga Imepea JUIOM Bce 0ojiee MOIIHBIX
BHEUIHENOJIUTUYECKUX TPOrpaMM U YIOPHOIO
MCIIOJIb30BaHUs BOCHHBIX KaMITaHU’
npesugeHrtamu Peiiranom, bymem u KinuatoHowm.

N mnocne 11 ceHTssOpst d3TU  TEHICHLIUU
JOMUHHUPOBAHMSI ~ HUCHOJHUTENBHOM  BJacTu
TOJIbKO YCWJIMJIUCh O MEpe TOro, Kak bym u
Ob6ama B MpOBEICHUU BHEIIHEH IMOJUTUKH BCE
yaie BeIOMpanu oxHocroponHuit moaxon (Hook
& Scott, 2012).
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Congressional Politics: The Good, the
Bad, and the Ugly in Foreign Affairs

The centrality of politics in explaining
congressional behavior in foreign affairs
has provided an abundance of fodder

from both sides of the coin of
congressional activism. Indeed,
congressional assertions into foreign

policy are littered with historic, even
epoch, political failures.10

Some of the more salient examples
include the Gulf of Tonkin Resolution,
Vietnam, and Iran-Contra (Lindsay,
1994). There was also the defeat in 1954
of the Bricker Amendment. Here,
Congress sought but ultimately failed to
reset the balance of power in its favor
regarding the enforcement of
international agreements.11

Perhaps the most infamous failure was
the passage of the War Powers Resolution
of 1973.

Heralded at the time as a hallmark in
legislative prowess, the 1973 law passed
over Nixon’s veto was designed to restore
Congress’s rightful place in decisions of
war and peace. But instead, the political
reality of the War Powers Resolution was
a “legislative albatross” that could neither
ensure Congress a strong hand nor place
constraints on the president (Hinckley,
1994). In fact, Congress has started the
withdrawal clock of the War Powers
Resolution just one time since its
inception. Even in that instance, Congress
simultaneously gave President Reagan 18
months—virtually a free pass to see his
troop deployment in Lebanon run its
course (Kriner, 2010, p. 41).

Such failures bring to the forefront the
argument of Congress’s duality in foreign
policy. More often than not, Congress’s
difficulties are not because it lacks the
requisite  constitutional authority, but
rather because it is unable to overcome
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IHomutuyeckas 6oprda B Konrpecce:
«J100pbIi, JI0X0¥, y2KACHBII» B
MEKIYHAPOJAHBIX Jes1ax

KitoueBass ponbp  monuTHUeckoil  OOprOBI B
noBeneHnn KoHrpecca B MEXIyHApOJIHBIX JAeIax
00BsCHSET OYpPHYIO aKTUBHOCTh KOHTPECCMEHOB

oboux narepei. Mcropus mombiTok Konrpecca
YTBEPIUTHCS BO BHEIIHEH MOJIUTUKE HM300MIIyeT
MOJIMTHYECKUMH HEyJlauaMH, TOpOH
3moxXanbHbIMHU. 10

Cpenu cambIX sIpKHX IpUMepoB — Pe3osronus no
TonknHCcKOMYy 3anuBy, BeetHam u neno «Mpan-
koHTpac» (Lindsay, 1994). beuio Taxxke
nopaxeHue mnomnpaBku bpuxepa B 1954 rony.
3necs Konrpecc crapancs, HO Tak U HE CMOT
U3MEHUTh B CBOIO IIONB3y OajaHC CHI B

00€CIeYEeHN  BBIIOIHEHUS  MEXIyHapOIHbIX
corjameHui. -
B03MOKHO, caMbIM  I€YaJlbHO  W3BECTHBHIM

MIPOBAJIOM CTaj 3aKOH O BOCHHBIX MOJIHOMOYMSIX
1973 rona.

[IpoBo3riamieHHbId B CBOE BpeMsi 00paslioM
3aKOHOJIaTEJIbBHOTO ~ MacTepCTBa,  MPUHATHIA
Bompeku BeTo Hukcona, oH 1oykeH ObUT BEpHYTh
Konrpeccy ero 3akoHHOE MECTO B pPELICHHUAX O
BOMHE U MUpE.

Ho monutuveckas peabHOCTh OKa3aiach WHOW —
9TOT  JOKYMEHT CTal  «3aKOHOAATEIbHBIM
Ib0aTPOCOM», KOTOPBIF HE CMOT HU O0OECIICYHTh
KoHrpeccy CWIBHYIO MO3WIINIO, HA OTPaHUYIHUTH
neiictBus npesunenta (Hinckley, 1994).

C momenrta ero npunsaTuss KoHrpecc HazHauan
MpENEIbHbIA CPOK BBIBOJA BOWCK TOJIBKO OJHMH
pa3 — U Jaxe B 3TOM CiIy4ae OJHOBPEMEHHO
npenocraBuil npe3uneHty Pelirany nenbix 18
MecseB, (aKTHUYECKH KapT- OJIaHII, YTOOBI
pa3BepThIBAaHME BOWCK B JIMBaHE IIIa CBOUM
gyepenoMm (Kriner, 2010, p. 41).

Takue Heymauu BBIABUTAIOT ApPryMEHT O
JIBOMICTBEHHOCTH BHEIIHEW nmonuTuku KoHrpecca
Ha mnepeaHuid Iutad. Yame BCero TPyAHOCTH
Konrpecca 3axmouarorcs He B jaedunute
HY)KHBIX KOHCTHUTYIIHOHHBIX TIOJIHOMOYMM, a B
HECITIOCOOHOCTH MPeoa0JIETh BHYTpPEHHUE
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internal divisions and muster the requisite
political will necessary to press and
maintain its influence.

Congress has not shortened its list of
critics today nor has it emphatically
answered those who still debate whether
Congress is a fit partner with the
presidency in the realm of foreign policy.
Critics of Congress’s role in the making
of foreign policy have been abundant and
have more often than not been the
dominant voice (Lindsay, 1994).

There are those critics who see the bad in
congressional politics.

This view, often articulated by Vice
President Dick Cheney, suggests that
Congress asserts itself into foreign policy
solely to please short-term constituency
interests resulting in a runaway Congress
leaving a diminished presidency in its
wake (Lindsay, 1994).

Then, there are also those critics who
equate congressional politics with the
ugly.

From this perspective, members of
Congress suffer from an inoperable
reelection fever so that congressional
interest in foreign affairs is superficial
and Congress is unwilling or unable to
maintain a more balanced role in foreign
policy with the executive (Hinckley,
1994). Recent congressional action on the
“Justice Against Sponsors of Terrorism
Act” speaks to similar criticisms.

Although occurring rarely in the modern
era of American politics, there is hardly a
starker reminder that the First Branch
enjoys the ultimate foil over the executive
than when  Congress successfully
overrides a presidential veto (Cameron,
2000; Gilmour 2011; Groseclose &
McCarty, 2001). President Obama
departed the Oval Office with fewer veto
overrides than any of his immediate two-
term predecessors.! 2
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pasHoriacuss u C06paTB MOJIMTHUYCCKYIO BOJIHO,
H€06XOZ[I/IMYIO JJIs1 «IIPpOoaaBIMBAHUA n
COXpaHCHUA CBOCTO BIIMAHUA.

Konrpecc u ceronHst He COKpaTu1 CBOW CIIUCOK
OTIMOHEHTOB U HE J]aJl TBEPJIOTO OTBETA TEM, KTO
BCE €IIE CIOPUT, SBJIACTCS JIM OH TOAXOSIIUM
napTHEpOM TMpe3uieHTa B 00JacTH BHENIHEH
nosmtuky.  KputukoB pomm  Konrpecca B
dbopMUpOBaHUN BHEIIHEW MOJIUTUKH HE CYECTb,
yaie Bcero ux rojoca cambie rpomkue (Lindsay,
1994), u cpenu HHUX €CTh TaKue, KTO BHUIUT B
nosuTuueckux wurpax KoHrpecca «yxkacHOTO»
(ogHOTO U3 TPEeX TepoeB 3HAMEHUTOI0 BECTepHa

«100pBIH, TIOXOH, Y)KACHBII) — MPUM. TIEPEB.).

CornacHo 3TOU TOYKE 3peHusl, qacTo
BBICKA3bIBAEMOM  BHUIUE-NIPE3UACHTOM  Jlukom
Yeitnu, KoHrpecc camoyTBepkaaercs  BO

BHEIIHEH MOJIMTHKE HWCKIIOYUTEIIEHO B YOIy
KPaTKOCPOYHBIM HMHTepecaM wu30uparenel, B
pesyibTaTe uYero HMMeeM 3aKOHOJAATEIbHYIO
BETBb, KOTOpas HECHOCOOHA JaTh ce0e COBET, W
UCTIOJTHUTENIbHYI0, YbH IIAHCHl BOIUIOTUTH CBOMU
Kypc 3HauuTenbHO ocnabiensl. (Lindsay, 1994).
JHpyrue cpaBHuBarOT KoHrpecc ¢ «yKacHBIMY,
CUMTAas, YTO 3aKOHOAATEIM HMEIOT HEYEeMHYIO
KKy  nepemzOpaHus, HMX  HHTEpEC K
WHOCTPAaHHBIM JIeJIaM TTIOBEPXHOCTHBIH, a MOTOMY

Konrpecc He JKelmaeT WIM HE CIOCOOCH
HOJJIepXKUBaTh OoJjiee COANTaHCHPOBAHHYIO C
UCTIOJIHUTEIILHOW  BETBBIO BIIACTH POJIb  BO

BHemmHer monutuke (Hinckley, 1994). HenaBuee
pemenue Konrpecca mo 3akoHy O IMpaBOCYAHH
IPOTUB CIIOHCOPOB TeppopHu3Ma naet
NPEJCTAaBICHUE O CIPABEIJIMBOCTH IOI00HON
KPUTHKH.

XOoTs CerofHsi 3TO CIy4aeTcsi PEeIKo, BpsI JIK
MOYKHO HaWTH 0oJjiee sSpKOE HAlOMHUHAHHE, YTO
nepBasi BETBb BJIACTH HMMEET MOCJEIHEE CIIOBO,
yem koraa KoHrpecc ycnemmHo mpeooieBacT
npesuaenTckoe Beto (Cameron, 2000; Gilmour
2011; Groseclose & McCarty, 2001). [Ipesunent
O6ama nokunyn OBaibHBIN KaOUHET C MEHBIIUM
KOJINYECTBOM TIPEOJIOJICHHBIX BETO, YeM JIH0OOU
U3 ero  OMMKAWIIUX  TPEIIICCTBEHHUKOB,
3aHMMABIIKX MOCT JBa CpoKa. 12
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However, in the waning months of his
administration, Obama suffered his first
and only congressional override on a
piece of legislation that will likely have
important reverberations for the nation’s
foreign policy. The bill, S 2040 “Justice
Against Sponsors of Terrorism Act”
would (among other things) provide
citizens with a legal path to sue foreign
nations for state-sponsored acts of
terrorism.13

The president took to the media airways
to plead his case arguing the legislation
not only undermined U.S. sovereign
immunity (as well as that of other
nations) but also handed over discretion
to the lawyers and courts at the expense
of the reasoned expertise of the entire
national security bureaucracy (CQ
Weekly, 10/3/2016).

Congressional supporters viewed the
issue mostly in domestic terms as a
pathway for 9/11 victims to sue those
responsible for terrorist attacks.

Despite the president’s  vociferous
denunciation of the legislation, there was
little drama or uncertainty to the outcome.

The House and Senate passed the initial
bill by voice vote without a single hearing
sending the legislation to the president
that he vetoed. Then, each chamber
overrode the presidential veto with
overwhelming bipartisan majorities.1#

What’s most telling for our purposes is
the ease with which Congress can control
such outcomes when it possesses the
political will to do so, even in foreign
policy where presidents often hold the
upper hand.

In fact, the Chairman of Senate Foreign
Relations (Bob Corker, R-TN) lamented
about Congress’s decisive action that day
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Opnako B cBOM mocienHue Mecsibl B benom
nome ObGame MNPUILIOCH MEPEKUTH TMEPBOE U
€MHCTBEHHOE IIPEOJOJEHHE BETO, KOTOPOE,
BEPOATHO, OyJIeT UMETh BaXKHbIE MOCIEACTBUA
JUTSI BHEIITHEW TIOJUTUKU CTPaHbl. 3aKOHOMPOEKT
S 2040 "O mnpaBocyauu MPOTHB CIOHCOPOB
TeppopusMa" JOJDKEH ObUI, Cpeau TMpPOYero,
NPEOCTaBUTh TpaKIaHAM 3aKOHHBIA CHOC00
nojaBaTb B CyJd Ha Jpyrue CTpaHbl 3a
TEPPOPUCTUUECKUE aKThI, CIIOHCHPYEMbIe
rocynapcTBom. 13

[Ipesunent oOpaTuics K CpeIcTBaM MacCOBOMU
UH(pOpPMALIUK, YTOOBI U3JI0KUTH CBOIO MO3UIIMIO,
yTBEpXKJasi, 4YTO 3aKOHONPOEKT HE TOJBKO
noapsiBaeT uMmyHuTeT CIIA kak cyBepeHHOro
rocyJapcTBa, a TakXKe JAPYrHX CTpaH, OT
IpaXkJaHCKOH OTBETCTBEHHOCTH, HO u
IpPEJOCTaBIsAeT IMPaBO pelIeHUs IopUcTaM U
cyJaM BMECTO TOrO, 4YTOObI NPEJOCTaBUTH
perieHue npodeccroHazam B chepe
HanuoHaiabHOUW Oe3omacHoct  (CQ  Weekly,
10/3/2016).

Croponnuku KoHrpecca paccmarpuBaiu 3TOT
BOIIPOC B OCHOBHOM KaK BHYTPEHHHH, Kak
croco6 s xepTB TepakToB 11 ceHTAOps moaarhb
B CyJ Ha T€X, KTO HECET OTBETCTBEHHOCTb 32 3TH
MPECTYIICHUS. Hecmotpss  Ha  rpomkoe
OCY)XJIEHHE 3aKOHOINPOEKTa IMPE3UIEHTOM, HE

ObUI0 HU 0cO000TO JpamMaTh3Ma, HU KaKOW-TO
HEyBepeHHOCTH B pe3yinbrare. CHauvana Ilamara
npencraButesied 1 CeHAaT OPOrojocoBaId 32
IepBOHAYAJIbHBIA 3aKOHOMPOEKT 0€3 BCSIKOTro
CIIyIIaHUSI U MOAAIU €ro MPEe3UJIEHTY, KOTOPHIH
HaJloXW1  Bero. Jlamee  kaxnas — manara
peojoJelia IPe3nIEHTCKOE BETO MOJaBIISIFOIINM
JIBYXIIAPTHHHBIM OOJILITMHCTBOM IOJIOCOB. 14

Uro Hambomee MOKa3aTENbHO JJISI HAC B ITOM
ciydae, TaK 3TO JIErKOCTh, ¢ KOTOpoil KoHrpecc
CIOCOOEH  KOHTPOJIMPOBATH IMpolecc, Korjaa
UMEET JIJIS1 3TOr0 NOJUTHYECKYIO BOJIIO — JIaXe BO

BHEIIHEH TIOJWTUKE, TJ€ MPE3HICHTHl YacTo
OepyT BepX.
[Ipencenarens KOMHTETA Cenara 1o

MEKIYHAPOJAHBIM  OTHOIICHHSIM
pecnyOnHMKaHen, OT IITara

(bo6 Kopxep,
Tennecu) paxe
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as he moved to vote in support of the
override, “I do want to say I don’t think
the Senate nor the House has functioned
in an appropriate manner as it relates to a
very important piece of legislation.
We’ve had no hearings in the United
States Senate this Congress, and we’ve
had no vote, no vote whatsoever of record
on this piece of legislation.

As a matter of fact, today will be the first
vote” (CQ Weekly, 10/3/2016). And then,
despite owning the Senate gavel, Senate
Majority Leader Mitch McConnell
seemed to lay responsibility for the policy
at the president’s feet, “I said to the
president the other day that this was an
example of an issue that we should have
talked about much earlier.

It appears as if there may be some
unintended ramifications . . . and I do
think that is worth further discussion”
(CQ Weekly 10/3/2016). So, the passage
of S 2040 can serve as an example for
critics of many stripes that point out
failings in Congress’s role in foreign
policy.

However, there’s also a strong case for
those that view congressional politics
fostering the good in the making of
foreign policy (Lindsay, 1994). When
Congress unifies behind presidential
initiatives, it can serve to strengthen the
president’s hand and show national
resolve to foreign actors (Eyerman &
Hart, 1996; Fearon, 1994; Putnam,
1988).15

In addition, congressional input brings
parochial, partisan, and ideological mix of
issues to the forefront of foreign policy.
This can invigorate policy ideas and
expand or innovate policy solutions in
foreign policy. Such back-and-forth
deliberations can bring explicit pros and
cons of differing views and policy trade-
offs.

Most importantly, congressional voice

brings legitimacy to policy that emerges
from executive and congressional debate.
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noskajgoBajucsi Ha pemuMocTh KoHrpecca B TOT
CaMblii IeHb, KOTJ]a ¥ CaM BBICTYIUJ B OIJIEPKKY
IIPEOJIOJIEHUST BETO: «S JEHCTBUTEIBHO XO4YYy
CKa3zatb, 4To He nymarto, uro Cenat unu [lamarta
MpeACTaBUTENEH JICCTBOBAIIN JIOJKHBIM
00pa3oM, MOCKOJIBbKY peyb UIET 00 OUYE€Hb Ba)KHOM
3aKkoHoJaTenbHOM akte. B aTtom Konrpecce y Hac
He Obuto cinymanuii B CeHare, M Mbl He
rojocoBajM, BOOOLIE HE TOJIOCOBAIM IO
npoueaype dToro 3akoHompoekta. [lo cytw,
CeroJiHa COoCTOMTCS TmepBoe rojocoBanue» (CQ
Weekly, 10/3/2016). A motoM, XOTd OH
IpeJceaaTeabCTBOBAl  HAa  CECCUH,  JIUAEp
ceHatckoro OonpmMHCTBA MuTdy MakkoHHEN,
KaK TIOKa3aJIoOCh MHOTHM, BOOOIIE BO3JIOXKHII
OTBETCTBEHHOCTh 3a 3aKOH Ha mpesujeHTa: «Ha
THSX S TOBOPWJI TPE3HJCHTY, YTO 3TO - MPUMEP
pOo0OJIEMBbI, KOTOPYIO MBI JOJDKHBI OBLIH 0OCYIUTH
ropa3no pasbmie. [loxoxxe, 4YTo MOryT OBITH
HEKOTOpbIE HEMpPEIBUCHHBIC MOCIEACTBUS... U 5
CUYHMTAI0, YTO BOMPOC 3aCIyKHUBAET JaIbHEUIIEro
obocyxnaenus» (CQ Weekly, 10/3/2016). Takum
obpazoM, mnpuHATHE 3akoHompoekta S 2040
MOJKET CIIy’)KUThb MPUMEPOM [UIsl KPUTHUKOB BCEX
MacTei, KOTOphle Tak JIOAT ykazarb KoHrpecca
Ha ero HeJJOCTaTKH BO BHEIIIHEH MOJIIUTHUKE.

Ecth, 01HaKO, BECKHE apryMEHTHI B TOJB3Y TEX,
KTO CUUTAeT, 4YTO B (HOPMHUPOBAHHH BHEIIHEH
nomutukn KoHrpecc xoren OBl UTrpaTh poib
«mobporo» (Lindsay, 1994). Korma Konrpecc

o0BeAuHsIeTCS BOKpYT HPE3UAEHTCKUX
MHULMATHUB, 3TO MOXET YKPEIUTh MTO3ULUIO IJIaBbI
rocynapcTsa u IIPOJIEMOHCTPUPOBATH
UHOCTPAaHHBIM  CYOBEKTaM €IMUHCTBO CTpaHbl

(Eyerman & Hart, 1996; Fearon, 1994; Putnam,
1988). 15

Kpome Ttoro, Bmecte ¢ Bkiiamom Konrpecca na
MepeHU Kpail BHEIIHEHW IOJUTHUKH BBIXOJIUT
[EITBIN pan MECTHBIX, MMAPTUIHBIX nu
UJICOJIOTHYECKUX BOMPOCOB. DTO MOXKET BHECTH
CBEXKYIO CTPYIO B MEXIYHApOAHbIC OTHOIICHUS U
MOJICKa3aTh 0oJiee IIUPOKWUH WM HOBATOPCKUU
MOAXOA K  PEHICHUI0  BHEHTHEMOJIUTUYECKHX
npobaem. IlomoOHBIE OOMEH MHEHHUSMH MOXKET
BBISIBUTh  IUTIOCBI W MHHYCHI  Pa3JIMYHBIX
MOJIMTHYECKHUX B3TJISI0B U KOMIIPOMHUCCOB.

Camoe rnaBHOe, omHako, 4yTo ronoc Konrpecca
OpHUaaeT JErMTUMHOCTh TOMY KypCy, KOTOPBIi
pokaercs BO BpeMs J1e0aTOB MCIOJHUTEIBHON U

106



These are all features of the good that can
come from congressional politics and the
input of Congress on foreign policy
(Lindsay, 1994).

The Prism of New Institutionalism

For decades, the theoretical framework of
new institutionalism has enriched the
study of Congress, the courts, and more
recently has fueled a revolution in the
study of the presidency (Mayer, 2009;
Moe, 2009; Shepsle & Weingast, 1995).

Foreign policy is somewhat uniquely
situated, intersecting congressional and
presidential roles. But similar to these
other areas of study, new
institutionalism’s emphasis on
congressional institutions, goals, and the
broader political environment in which
Congress acts in foreign policy has
proven rich ground for scholars in
understanding congressional behavior and
influence.

The classic works by Hinckley (1994)
and Lindsay (1994) illustrate the utility of
this tradition very well. Hinckley’s work
suggests congressional politics in foreign
affairs is driven more by symbolism than
substance—the perception of
congressional competition with presidents
to shape the nation’s foreign policy so
there exists “less of a struggle for
influence than meets the eye” (1994, p.
ix). Her empirical evidence challenges the
view of a resurgent Congress and instead
points to the relative paucity of
congressional influence over time and
how politics often works to undermine
that influence. In contrast, Lindsay offers
a somewhat more positive view of
congressional influence and the role
politics can at times play in congressional
activism. For our purposes, however,
what these works share is more vital than
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3aKOHOJATEeIbHON BIacTu. Bee 3To mpumepsl Toro
XOpOIIero,  YTO  MOXET  POOUThCS W3
nonuTuyeckoi 60pr0Osl B KoHrpecce u ero BKiIaga
B (opmupoBanue BHemHedl monutuku (Lindsay,
1994).

CkBO3b IMPU3MY HOBOI'O HHCTUTYITHOHAJIU3MA

Ha mnporsokeHMHM JecATUICTHH TeopeTHYecKas
OCHOBa HOBOTO HMHCTUTYLIMOHAJIU3Ma Wrpajia
BOHYIO poJib B u3yueHun pabotsl Konrpecca u
CYyJIOB; B mocjeaHee BpeMsi OHa
IO I THIBAJIAPEBOTIOIU IO B HM3y4YCHUU
npesuaentctea  (Mayer, Moe, 2009;
Shepsle & Weingast, 1995).

B xakoM-TO CMEBICIIE BHEIIHSAS IOJMTHKA
3aHUMAET YHHMKAaJbHOE MECTO, BElb JICKHUT Ha
[IEpEeCEeUYCHUN byHKIMl Konrpecca U
npesuseHTta. Ho, kak u B Jpyrux o01acTsax
HCCICAOBAHUM, 0C000¢ BHHMMAHHE KOHIICIIUN
HOBOT'O MHCTUTYLIMOHANIM3MA K HMHCTUTYLUSIM U
nensim  Konrpecca, a Takke TOW OOJBIION
MOJIMTUYECKOU CpeJibl, B KOTOPOI OH JIEUCTBYET B
BOIIPOCAX BHEIIHEH TOJIUTUKH, TMPEJOCTABUIA
XOpOIIYIO OCHOBY JUIAIIOHUMAHUSA  yYEHBIMU
noBeneHus U Biusinug Kounrpecca.

2009;

Knaccnyeckne paborst Xunkaun (1994) wu
Jluances (1994) HarmsImHO  WUIIOCTPUPYIOT
noyib3y 9Toil Tpaguiuu. CorjmacHo XUHKIIH,
nonutukoil Konrpecca B MeXIyHapOAHBIX AeNax
JBIDKET OOJbIIe CHUMBOJHMKA, YeM CYTh — a
UMEHHO TpEJCTAaBIEHHE O CONEPHUYECTBE
Konrpecca u mnpesunmenta 3a ¢GopMupoBaHHe
BHEIIIHEH TMOJUTUKU CTPaHBI, IO3TOMY Ha CaMOM
nene «OoprOBI 32 BIHMSHUE MEHBIIE, YEM
kaxercs» (1994, crp. ix). llomydenusie
UCCIIEIOBATENIbHUIICH OMIHUPUYECKUE JIaHHBIC
OCIIAPUBAIOT  BO3POXKJIAIOLIUMCSA  TE3UC O
Konrpecce, roBops 00 OTHOCHUTENBHO CIIa0OM
BIMSIHAUM 3aKOHOJATEIbHOW BETBM BIACTH Ha
OOJBIIMX OTPEe3Kax BPEMEHU M O TOM, YTO YacTO
3TO BIIMSIHUE Pa3MBIBAET MOJMTHYECKas Oopboa.
Jlunpaced, HampoTHUB, NpPEIIaracT HECKOJIbKO
Ooiee TMO3WUTHBHBIM B3IV HA  BIHSHHE
Konrpecca u 3HaueHue, KOTOpoe UMEET AJi €ro
AKTUBHOCTH TOJIMTHYECCKUH pakTop. OgHaAKO IS
HAaIlUX [eJled TO, YTO OOBEIUHSECT OSTH JIBE
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how they differ. Both strike together on
the theoretical importance of member
incentives and goals in shaping strategic
actions by Congress.

Moreover, they each recognize the key
role of the political environment in
shaping motivations and how presidents,
other political actors, and members
themselves can affect the environment in
which they make foreign policy
decisions.

The broader foreign policy environment
is not simply a given exogenous
condition, where actors make choices to
maximize utility. But rather actions taken
by Congress and the president can
reshape the political landscape and the
mix of incentives that affect subsequent
decisions.

These works importantly recognize that
Congress and the president strategically
choose the foreign policy issues to engage
in depending on the political incentives or
institutional constraints at play.

Indeed, scholars have found that issues
within foreign policy vary significantly in

terms of congressional interests and
conflict they invoke.
Regional, ideological, partisan, and

distributive concerns can be at play in
shaping congressional decision making
(Deering & Smith, 1997; Fenno, 1973;
Lindsay, 1994).

For example, the annual defense
authorization bill contains a great variety
of issues from the purchase of weapons
systems and national security issues to
base infrastructure and issues surrounding
military personnel.16

Understanding how foreign policy issues
differentially affect goals and how
changes in the foreign policy issue
agenda has been critical to understanding
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paboThl, akTyajdpbHee pasznuuuil. OO0e oHH
€IUHOAYIIHBI B  OLIEHKE  TEOPETUYECKOU
BaKHOCTU MOTHUBOB M Lened uneHoB KoHrpecca
1151 GOPMHUPOBAHMUSI €TO CTPATETHH.

bonee Ttoro, kaxnas u3 3TUX pabOT NpU3HAET
KJIIOYEBYI0 PpOJIb TOJIMTUYECKOH cpelnsl B
dbopMHpOBaHMM  MOTHUBAlMK ©U  TO,  4YTO
HPE3UJCHTHI, APYrue IMOJUTHUYECKUE NEITeIH U
caMM 3aKOHOJATENH CIIOCOOHBI BIUATH Ha CpeLy,
B KOTOPOM IPUHHUMAIOT BHEIIHENOJIUTHYECKHE
peenus.

bonee mumpokas BHEHNIHENOJUTHYECKOE Cpela —
9TO HE NMPOCTO 3alaHHOE BHECUCTEMHOE yCIIOBUE,
KOTJa CYOBEKTHl COBEPIIAIOT TOT WJIM HWHOU
BbIOOp, 4YTOOBI  MOJIYyYUTh  MaKCHUMAJIbHYIO
Beirony. Ckopee, JO€HCTBUS, NPEANPUHATHIC
Konrpeccom u mnpe3uaeHTOM, MOryT HU3MEHHUTh
HNOJUTUYECKHHA JTaHmmadT u HAOOp Pa3IMYHBIX
CTUMYJIOB, BIMSAIOIIMX HA JAJIbHEUIINE PELICHUS.

Brimeynomsinyteie  paboThl ColepKaT BaKHOE
npusHaHue, 4ro KoHrpecc u  NOpEe3HIECHT
CTpaTeruuecku BBIOMPAIOT BOMPOCHI BHEIIHEH
ITOJIUTUKH JUIsl CBOETO y4acTUsl B 3aBUCUMOCTH OT

MOJIMTUYECKHUX CTUMYJIOB W
WHCTUTYIIUOHATBHBIX  OTPaHUYCHUH. Tax,
UCCIIEIOBATE  OOHApY)KWJIM, YTO BOIPOCHI

BHEIIIHEH MOJIMTUKN 3HAYUTEIBHO Pa3IHYarOTCs C
TOYKM 3peHus uHtepecoB  KoHrpecca wu
KOH(JIMKTOB, KOTOPbIE OHH BBI3bIBAIOT. B
dbopMupOBaHUH TPUHATHS pelIeHH
Konrpeccom MOTYT CBITPaTh poJIb
pETHOHABHBIC, HJICOJIOTUYCCKUE, MAPTUHHBIC U
pacnpenenutenbHble  npobnemsl  (Deering &
Smith, 1997; Fenno, 1973; Lindsay, 1994).
Hanpumep, eXerogHblii  3aKOHONPOEKT 00
O00OpOHHBIX ACCHUTHOBAHUSAX COJCPKHT CaMbIe
pa3HbIE BOINPOCHI - OT 3aKylKd CHUCTEM
BOOPY)KGHUH ¥  yrpo3 Ui HaIllMOHAJIBHOU
0e30MacHOCTH 10 HMHQPAcCTpyKTypbl 0a3 u
npo0JIeM BOCHHOCTYXKAIuX._16

[lonumanue TOro, Kak BOIPOCH BHEIIHEH
MOJIUTUKY T10- Pa3HOMY BIUSIOT Ha L€ CTOPOH,
HMCIOT pfIiaromee 3HAa4YCHUC I ITOHHUMAaHUA
nosenenuss Konrpecca.
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congressional behavior. Marshall and
Prins (2002), for example, find that
economic and trade issues have become a
larger part of the foreign policy agenda,
and this changing agenda has increased
levels of congressional partisanship and
interinstitutional ~ conflict.  Hinckley’s
theoretical framework also offers insight
into the linkage between congressional
goals and why congressional activism
varies across issues in foreign policy.
Arms sales, use of force, and intelligence
were areas where Hinckley found less
activity and more delegation by
Congress.17

Similarly, Lindsay’s analysis highlighted
the significance of issues in shaping
variation in congressional behavior too.
Issues like trade, foreign aid, and
especially appropriations were areas
where Congress tended to be more
assertive (1994). So the variation in issues
of foreign policy reflected upon the
critical mix of congressional incentives
and how some areas of foreign policy
offered greater opportunity for members
to achieve goals while other areas were
less likely to be linked to member goals
and instead reflected higher political
risks.

More recent work continues to make
valuable inroads into understanding
foreign policy issues and congressional
behavior. Carter and Scott (2012)
emphasize how issues differentially
impact member motivations, too, and the
significance of the changing political
landscape surrounding members of
Congress.

For example, ethnic lobbying and interest
group  organizations have  grown
significantly in numbers and these shape
both international and domestic coalitions
that can affect congressional politics
(Destler, 2012; Haney, 2012).
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Mapmamn u [Ipurc (Marshall and Prins, 2002),
HAlpUMep, CUUTAOT, YTO OSKOHOMHYECKHE U
TOPTOBBIE BONPOCH CTald 3aHUMATh OOJIbIIE
MecTa BO BHEIIHEH TMOJMTUKE, U 3Ta U3MCHYMBAs
MOBECTKA THST MOBBICHJIA YPOBEHb
MEKIAPTUHHBIX u MEKBEIOMCTBEHHBIX
koHpmukToB B Konrpecce. Teopernueckue
TIOCTPOCHHSI XUHKIH TaKKe JarT
NpPEJCTAaBICHUE O CBA3M MEXIy LEISIMHU
Konrpecca W npUYMHAMH U3MEHEHHS €0
AKTUBHOCTH B 3aBHCHMOCTH OT IPEIMETA.

[Ipopaxa opyxwusi, MPUMEHEHUE CHIbl H
pa3Beqka ObUIM OTPacisIMU, B KOTOPBIX XUHKIH
OOHapy)XHJIa MEHBIIYI0 AaKTUBHOCTh M 4allle
neneruposanue penrennii Konrpeccom. 17

AHaNOru4Ho, aHaIu3 Jlunnces TaKkxe
MOTYEPKHYIT BaXHOCTh npo0iem B
n3MeHunBocTH  noseAeHus  Konrpecca. B

BOIIPOCAaxX TOPrOBJIM, IOMOIIU IPYTMM CTpaHaM H
ocobeHHo  accurHoBaHudi  Konrpecc,  kak
IpPaBUJIO, MPOSBIUT OONBIIYI0 HACTOHYHMBOCTD
(1994). Takum oOpazom, U3MEHEHHUS B BOIIPOCAX
BHEUIHEW IOJUTUKU OTPA3WIACH HA KPUTHYECKU
BAXHBIX cTUMylax B pabore Konrpecca m Ha
TOM, KaK HEKOTOpble oOO0JacTH  BHELIHEH
NOJUTUKA OKAa3bIBAIM 3aKOHOMAATENSIM OOJIbIIe
BO3MOYKHOCTEH I TOCTUKEHUS UX LENeH, Toraa
KaK B JPYIMX OTpacisix LIAHCHl CBA3aTbh HMX C
LEeJNIMH  3aKOHojaTene  ObulM  HUXKe, a
IIOJINTUYECKUE PUCKHU — BBIIIIE.

bonee HenaBHMe pabOTHI Tak)Ke BHOCSAT LEHHBIN
BKJIaJ B IOHMMAaHHE CBSI3U BOIPOCOB BHEIIHEH
nonuTuku u noBenenuss Kowrpecca. Kaprep u
Ckorr (Carter and Scott, 2012) noguepkuBaror,
4YTO Ppa3IMYHBbIC HpO6JI€MI)I IIO-pa3sHOMY BJIMAIOT
Ha MOTHBaIui0 wieHoB KoHrpecca, 1 ToBOpAT 0

3HAa4YCHUU MCHAIOIICTOCA ITOJIMTHYECKOI'O
nanamadTa, KOTOPBIM  OKpY)XaeT  4YJICHOB
Konrpecca.

Hanpumep, 3HauuTENBbHO BBIPOCIO KOJIMYECTBO
opraHuzanmii ~ mo  J000MpPOBaHHIO uenen
pasIMYHBIX ATHUYECKMX TPYNI HaceleHUus U
TpyNIl  HWHTEPECOB:  OHM  00pa3yloT  Kak
MEXYHapO/AHble, TaK U BHYTPEHHUE KOAJIMIIMU,
criocoOHbIe BiIMATH Ha perieHue Konrpecca

(Destler, 2012; XoHk, 2012).
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In addition, congressional partisanship
has increased significantly because of the
growing differences in foreign policy
positions of political elites.

That is, greater polarization by political
elites and primary voters in foreign policy
has caused members of Congress to shift
to more extreme foreign policy positions
over time and thus magnifying incentives
for partisan conflict within Congress
(Souva & Rohde, 2007).

In addition, though, Lee’s work suggests
that foreign policy is one area attracting
significantly more congressional
opposition to the president’s agenda
(2009).

Lee’s empirical findings show that issues
on the presidential agenda including
foreign  policy priorities  sharpens
partisan conflict significantly more so
than similar issues not on the president’s
agenda.l8

In this way, foreign policy issues can be
an attractive target to enhance party
coordination and partisan  conflict
designed to undermine the president’s
political capital.

From this view, any decay in presidential
capital from congressional criticism or
challenge may ultimately serve the
collective goals (policy or electoral) of
the opposition party (Lee, 2009).

Another area of rich analyses provides
further leverage on  congressional
behavior and motivations by considering
the choice of tools members of Congress
utilize to shape foreign policy (Scott,
1997).

Congress can utilize both collective and
individual tools in shaping foreign
policy.19.

Enacting legislation is one of Congress’s
most potent tools in shaping the nation’s
foreign policy; however, analyses have
shown an overall decline in Congress’s
proclivity to legislate over time (Clinton
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Kpome TOro, mapruiiHble pasHOrjgacus B
Konrpecce 3Ha4MTENBHO BBIPOCIM U3-3a BCE
OOJBIIMX PA3NIUYUN BO BHEIIHENOJIUTUYECKUX
NO3ULUAX OJIUTUYECKUX IUT.

To ecTtb, monspuzanvs MOJUTUYECKUX JIIUT U
OCHOBHOM Macchl H30uparesied 1Mo BOIMpPOCaM
BHEIIHEH MOJUTUKU MPUBETA K TOMY, YTO YJICHBI
Konrpecca co BpemeHneM Hauasii 3aHUMATh Oojee
KpailHMEe BHEIIHENOJIUTUYECKUE TO3ULUU U,
TaKUM 00pazoM, MOTEHIHAT KOH(DIMKTOB MEXTY
dpakmusamu Beipoc (Souva & Rohde, 2007). C
Ipyrou CTOPOHBI, JIn BBICKa3bIBACT
OPEIIONIOKeHNe, YTO  BHEMIHAA  [OJIUTHUKA
ABJISIETCSL OAHOW M3 TEX OTpaciield, B KOTOPBIX
OTIIO3UIIHSL yNIENIeT MOBECTKE JHSA MpPE3HICHTA
3HauMTeNbHO Oonbine BHUMaHus (Lee, 2009).
OMnupuveckue BBIBOJBI JIM CBUAETENBCTBYIOT,
YTO BOINPOC TPE3UIEHTCKON TOBECTKH IHS,
BKIIIOYAss MPHOPUTETHl BHEIIHEH MOJUTHKH,
00OCTpSAIOT  MEXKMApPTUMHBI  KOH(MIUKT B
OOJBIIEH CTETeHu, YeM aHAJIOTUYHBIE BOIPOCHI,
HE BKJIIOYCHHBIE B TIOBECTKY JHS mpe3ueHTa. 18

CrnenoBatenbHO, NMpoOIeMbl BHEIIHEH MOIUTHKH
MOTYT CTaTh YAOOHBIM TIOBOJIOM /ISl yCHUIJICHUS
KaK MEXNapTUHHOM KOOpAWHAIIMM, TaK H
MEXIAPTUMHOW IPOTUBOJAEHCTBHS C  LEJBIO
MOJIPbIBA TIOJUTHYECKOrO KamuTalla Mpe3ujieHTa.
C »TOH TOYKHM 3peHHs, JIIOObIE TOJIUTUYECKHE
yOBITKH, MPUYUHEHHBIE MPE3UJICHTY KPUTHKOM
iy percreusaMu KoHrpecca, MOryT B KOHEYHOM
CcueTe TMOCIY)XHTb  KOJJISKTUBHBIM  IIEJISM
(MOJTUTHYECKUM WIH  BBIOOPHBIM)
onmno3unmonHoi maptuu (Lee, 2009).

OmarojatHas 00JIacTh aHaAIM3a
pacliupsieT Hame IOHWMAaHWE [JEWCTBUUA U
MotuBOoB uneHOB KoHrpecca, paccmarpuBas
WHCTPYMCHTHI, KOTOpHBIC 3aKOHOAATEITN
BEIOMpAIOT Tpu  (QOPMHUPOBAHWUU  BHEIIHCH
nonutuku (Scott, 1997).

Eme onxana

KoHrpecc Moxer 3aaeiicTBOBaTh IS 3TOrO Kak
KOJUICKTHBHBIE, TaK W  HWHIWBUAyaJbHBIC
UHCTPYMEHTHI. 19

[IpuHsATHE 3aKOHOB SIBIISICTCSI OJHUM W3 CaMBbIX
MOIIHBIX ~ HMHCTPYMEHTOB  JIETHCIATyphl B
(GOpMHpPOBaHUM BHEIIHEH IOJUTHKH CTPAHBI,
OJIHAKO aHaJM3 CBHJETEILCTBYeT 00 oOiem
CHIDKCHUH CKJIOHHOCTH Konrpecca K
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& Lapinski, 2006; Hinckley, 1994).
Despite this, Congress remains more

willing to influence foreign policy
through the annual appropriations
process, which can entail the use of

policy riders in controlling the foreign
policy bureaucracy, or more indirectly as
a bargaining chip to ensure congressional
influence with the president (Fisher,
2000; Lindsay, 1994).

There’s also a variety of procedural,
budgetary, and oversight mechanisms that
Congress can utilize in shaping foreign
policy (Fisher, 2000; Fowler, 2015;
Howell & Pevehouse, 2007A; Lindsay,
1994; White, 1993). The application of
Congress’s procedural muscle has proven
to have had varying levels of success in
shaping policy and can take many forms,
including reporting requirements, creation
of new agencies, or even changing criteria
and process for foreign policy decision
makers (Lindsay, 1994).

The choice of such strategies reflects
upon Congress’s willingness to assert or
challenge the president in foreign policy
(Carter & Scott, 2012, pp. 38-40).

This work has greatly developed
explanations of how such congressional
choices can be explained by partisan,
ideological, and interinstitutional factors.

This body of work has also provided
leverage in understanding how collective
action problems undermine the prospects
for congressional action as well as the
institutional constraints Congress faces in
the making of foreign policy (Marshall &
Haney, 2010).

So we have argued that there remains a
great deal of promise in utilizing a
theoretical focus from the perspective of
new  institutionalism  to  explain
congressional politics in foreign affairs.
Now we turn briefly to the two
presidencies and the study of presidential
unilateralism in terms of how each can
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3akoHoTBopuecTBy (Clinton & Lapinski, 2006;
Hinckley, 1994). Bmopouem, Konrpecc Bce eme
NpOsIBIISIET  OOJbIlIee  JKEJIaHWE  BIUATH  Ha
BHEIIHIOIO TMOJIUTUKY C TIOMOIIBIO €KETOJHBIX
ACCUTHOBAaHUH, YTO MOXET TIOBIeYh 3a COOOM
UCIONIb30BaHUE CHEeIM(PUUECKUX TOIMPaBOK [
KOHTPOJISI HaJ BHEIIHEMOJIUTUYECKON MAIIHMHON
win, OoJee KOCBEHHO, KaK IMPEUMYIIECTBO B
MOJIMTUYECKUX TOPTax JJisi OOSCTICUCHUS BIUSHUS
Konrpecca na npesuaenra (Fisher, 2000; Lindsay,
1994).

CyliecTByeT TakK€ MHOXECTBO MPOILETypPHBIX,
OIO/DKETHBIX W HAI30PHBIX  MEXaHHU3MOB,
KoTopble KoHrpecc MOXKET HCIIO0Ib30BaTh TMPH
dopmupoBanuu BHemHed monutuku (Fisher,
2000; Fowler, 2015; Howell & Pevehouse,
2007A; Lindsay, 1994; White, 1993).
IIpouenypusliii HOTEeHIINA Konrpecca
MPUMCHSIUICS B Pa3IMUHBIX (Popmax: TpeOOBaHUS
K OTYETHOCTH, CO3JaHHUC HOBBIX BEIOMCTB H
kK€ W3MCHCHHE KPUTCPUEB W TIPOICAYp VIS
JUI, TPUHUMAIOUIUX pENICHUS 10 BHEIIHCH
nonutuke (Lindsay, 1994).

Beibop  cTpareruii  OoTpakaeT  I'OTOBHOCTb
Konrpecca otcramBath CBOIO IO3ULUIO BO
BHEIIHEHl  NOJUTHKE M OpocaTb  BBI3OB

npesunenty (Carter & Scott, 2012, ctp. 38-40).

Ora pabora [fama  3HauMTeNbHO  Oosee
pa3BepHyTOe  OOBSCHEHHE  TOro,  Kakue
HapTI/If/'IHI)IG, NACOJIOTHYCCKUEC u
MEKHHCTUTYIIMOHAIBHBIE (AKTOPBI CTOAT 32

takuM BbeIOOpoM Konrpecca. biaromapss Bcem
9TUM  HUCCIENOBaHUSM Mbl  CTald  Jy4llIe
MOHWMATh, Kak TPOOJIEMbl  KOJUICKTUBHBIX
JNEHCTBUI TOAPHIBAIOT 3()PEKTUBHOCTh PabOTHI
Konrpecca, a Takke HWHCTUTYIMOHAIBLHBIC
OTpPaHHWYCHUS, ¢ KOTOPHIMH OH CTAJIKHUBACTCS B
dbopmupoBanuu BHemHeH monmutuku (Marshall &
Haney, 2010).

Takum  oOpa3zoMm, MBI  yTBEpXKIaeM, 4YTO
00BbsICHEHUE MOJINTUKU Konrpecca B
MEXAYHAPOAHBIX JelaX C TOYKH 3PEHHsI TEOPHUH
HOBOTI'O UHCTUTYLIHOHAJIU3MA UMeEET
3HAQUYMTENIBHBIA IOTEHIMaN. Tenepb Mbl KpPaTKo
pacckakeM O KOHLENLHU ABYX NPE3UJIEHTCTB U
pacCMOTpPUM NIPE3UACHTCKUM  YHHIIATEPAIINA3M,
YTOObI JIONOJIHUTH Halle IOHMMAaHUE pPOJIH
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add to our understanding of Congress’s
role in the making of foreign policy.

These areas of research tend to compare
congressional and presidential behavior
or to focus on congressional actions as an
independent variable that can shape
presidential behavior

(Beckmann, 2010; Berry, Barry, &
William, 2010; Bolton & Thrower, 2015;
Clark, 2003; Howell, Jackman, &
Rogowski, 2013; Howell & Pevehouse,
2005; Marshall & Prins, 2011; Potter,
2016).

The Two Presidencies and Presidential
Unilateralism

There’s considerable variation in issues
within foreign policy and these offer
different opportunities and constraints for
members of Congress. The two
presidencies literature has suggested that
significant differences exist in foreign and
domestic policy when it comes to the
influence of Congress compared to that of
the president. Wildavsky’s classic two

presidencies analysis offered a stark
contrast between the high levels of
legislative roll-call success presidents

enjoyed in the realm of foreign policy as
compared to the lower levels in domestic
policy (1969). More recent analyses
comparing the president’s domestic and
foreign policy success in Congress
suggests the gap in policy areas has largely
disappeared over time (Cohen, 1991;
Edwards, 1989; Fleisher, Bond, Krutz, &
Hanna, 2000; LeLoup & Shull, 1979;
Schraufnagel & Shellman, 2001).

The rise of global economic, trade, and
structural issues have grown as a share of
the international agenda.

This differing mix of issues in foreign
affairs tends to invoke greater electoral
and partisan demands that are reflected in
congressional decision making
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Konrpecca B BHEITHEHN

IIOJINTHUKU.

dbopMHUpOBaHUH

HccnenoBatenu B 3TUX OTPACisiX, KakK MPaBUIIO,
CPaBHHMBAIOT MMOBEJCHUE Konrpecca u
MPE3UICHTa WM COCPEIOTAYMBAIOTCS Ha paboTe
KoHnrpecca kak Ha HE3aBUCHUMOW IEPEMEHHOM,
croco0Ha OKa3bIBaTh OPMHPYIOIIEE BIUSHUE HA
MOBEJICHUE TIPE3UICHTOB

(Beckmann, 2010; Berry, Barry, & William, 2010;
Bolton & Thrower, 2015; Clark, 2003; Howell,
Jackman, & Rogowski, 2013; Howell &
Pevehouse, 2005; Marshall & Prins, 2011;

Potter, 2016).

"JlBa nmpe3ugeHTcTBA" M

Npe3uIeHTCKHIl YHIJIATepaau3m

[IpoGnembl ~ BHEIIHEH  TOJUTUKH  BeCchMa
pa3sHOOOpa3Hbl, YTO CO3[aeT /ISl  4WICHOB
Konrpecca kak BO3SMOKHOCTH, TaK U OTPAHUYCHUS
paszHoro poxaa. B nurepatype o

«IBYX TPE3UACHTCTBAX» MOXKHO BCTPCTUTH
YTBCPKACHUEC O 3HAYUTCIIBHBIX IPOTUBOPCUUAX
MCKIY KOHI‘pGCCOM " IIPE3NACHTOM, KOTOPBIC

BBISIBJISIET CPAaBHEHHE UX BIUSHUSA BO BHEUIHEH U
BHyTpeHHel nonutuke. Knaccuueckuii ananus

«IBYX MPE3UACHTCTB", IIPUHAJICKALTUI
BunbpaBcku, mokasan pe3KMM KOHTpacT Mexay
BBICOKHM YPOBHEM oOuieit MOJIJIEPIKKU

npe3uaeHToB B Konrpecce B obnactu BHeUIHEH
HOJIMTUKKA U OoJiee HU3KUM YpOBHEM yclexa HX
BHyTpeHHell monutuku (1969). bonee mo3nuue
CpPaBHEHHUs yCIleXa IIPE3UJCHTCKOW BHYTPEHHEH U
BHelHel monutuku B KoHrpecce mokasanu, 4To
3TOT pas3pbiB co BpemeneM noutu ucue3 (Cohen,
1991; Edwards, 1989; Fleisher, Bond, Krutz, &
Hanna, 2000; LeLoup & Shull, 1979;
Schraufnagel & Shellman, 2001).

VYaenbHbIl BeCc TIIOOANBHBIX HSKOHOMHYECKUX,
TOPrOBBIX W  CTPYKTYpPHBIX  TIpoOJieM B
MEXIYHAPOJAHOW IIOBECTKE JHS BBIPOC. ITO
COYETAaHME pa3JIMYHBIX [0 CBOEH MpUpoae
BOIIPOCOB BO BHEIIIHEH MOJUTUKE BBI3BIBACT, KaK
MpaBuUIIo, MOBBIIICHHBIE TPEOOBAHMS

n3bupareneil M WICHOB MApPTUH, YTO HAXOAUT
oTpaxkeHue B npuHsATUU KoHrpeccom permieHwuii,
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characterized by increasing levels of
partisan and interinstitutional conflict
with the president (Fleisher et al., 2000;
Marshall & Prins, 2002).

The two presidencies framework makes
the case that Congress has greater
incentive to delegate or defer in foreign
policy as compared to domestic policy.
Domestic policy generally contains
greater reelection benefits for members of
Congress than international policy.

Constituency preferences tend to be more
varied and intense surrounding domestic
as compared to foreign policy.

This suggests the potential that such
differences can motivate greater policy
conflict between members of Congress
and the president. The greater potential
for conflict leaves Congress with less
incentive to delegate their authority in
domestic policy but more so in
international affairs.

Moreover, presidents tend to have greater
electoral incentives to lead in the area of
foreign policy (Potter, 2013).

In other words, presidents are more prone
to enjoy the electoral rewards that can
accrue from foreign affairs (e.g., a peace
dividend) as compared to members of
Congress. The two  presidencies
framework also argues that presidents
maintain institutional and informational
advantages in foreign affairs relative to
Congress (Canes-Wrone, Howell, &
Lewis, 2008).

Presidents often act first and decisively in
foreign affairs while the congressional
decision context tends to be layered by
committees and subcommittees making
decisions characterized more by delay
and compromise (Smith, 1994).

Yet, the ideas underlying Wildavsky’s
two presidencies were more broadly
applicable  beyond  indicators  of
presidential success on roll calls.
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KOTOPBIC  XapaKTEPU3YIOTCS POCTOM  YPOBHS
MapTHIHBIX u MEXHHCTHTYITHOHATBLHBIX
koH(uukTOoB ¢ mnpesuaeHTom (Fleisher et al.,
2000; Marshall & Prins, 2002).

CornacHO KOHUEMNIMM JBYX IPE3UICHTCTB,
Konrpecc UMeeT Ooub1ie CTUMYJIOB
JEJIETUPOBATh WM OTKIQAbIBATh PEHICHUS IO
BHEIIHENOJIUTUYECKUM  BOIIpOcaM, 4YeM IO
BHYTpEHHUM. BHYTpeHHsIsI MONMTHKA, Kak
npaBwiio, naer wieHaM KoHrpecca Oodblie
MPEUMYILECTB MpU  Hepen30paHui.

[Ipenmoutenuss wn3bupareneil Mo BHYTPEHHHM
BOIIpOcaM 00bIYHO OoJiee pazHOOOpa3HBI U sipUe
BBIPAXKCHBI.

OTO TOBOPUT O TOM, 4YTO CYILECTBYET
BO3MOXXHOCTh ~YCWJIEHHUSI KOH(JIMKTAa MEXIY
wieHaMu KoHrpecca u npe3uiieHTOM BCIIEACTBHE
TakuX pas3nuuid. bosjee BBICOKMI ITOTEHIMAN
KoH(uuKkTa octaBisier KoHrpeccy MeHblue
CTUMYJIOB JI€JIETUPOBAaTh CBOU IIOJHOMOYHMS B
BOIPOCAX BHYTPEHHEH MOJIMTHKYU, HO B OoJbIIeH
Mepe MoOyXJIaeT K 3TOMY B MEXIyHapOJHbIX
nenax. Kpome toro, npe3ujeHTsl, Kak IpaBHIIO,
UMEIOT  OOoJIbllle  3JEKTOPAIbHBIX  CTHMYJIOB,
4yTOOBl WrpaTh MEPBYIO CKPUIKY B oO0jacTtu
BHemHel nmonutuku (Potter, 2013).

Nubivu CJIOBaMH, n30bupareinn qare
BO3ZHArpaK/JIaeT WX 32 BHEIIHETIOJUTHYCCKHE
ycriexu (HampuMmep, T. H. «IUBUICHIBI MHPAy),
yem wieHoB Konrpecca. CoriacHO KOHICTIIHH
NBYX TIPE3UCHTCTB, MPE3UICHTHI TAK)KE UMEIOT
UHCTUTYIIHOHATIBHOE " nH(OPMAIMOHHOE
NPEUMYIIECTBO B MEXIYHAPOJHBIX Jejax IIo
cpauenuto ¢ Konrpeccom (Canes-Wrone,
Howell, & Lewis, 2008).

Bo BHemHuX fenax  Ope3UIEHThl  4acTo
JNEUCTBYIOT NEPBBIMU M PEIINUTENBHO, TOIA Kak
MHOI'OCJIOWHAsl CTPYKTypa IPHUHATUSA PELICHUN
Konrpeccom  (KOMUTETBI M MOAKOMHUTETHI)
XapaKTEPU3yeTCs 3a/lep)KKaMu U
kommpomuccamu (Smith, 1994).

Bnpouem, unen B ocHOoBe Teopun BuibnaBcku o
"IBYX NpE3UACHTCTBAaX" MMeNn Oojiee MIMPOKOe
MPUMEHEHHWE, YE€M  TOJBKO  JJI1  OLIEHKH
nojaepxkku mpesuneHTa B Konrpecce. Ceronns
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The literature has expanded considerably
beyond roll-call measures of presidential
success to new empirical indicators from
which to evaluate the two presidencies

thesis. Indeed, scholars have found
presidential behaviors such as
speechmaking, executive orders, and
signing statements can differ across
foreign and domestic issues

(Deering & Maltzman, 1999; Evans,

2011; Fowler & Marshall, 2017; Krause
& Cohen, 1997; Lewis, 1997; Marshall &

Pacelle, 2005; Ostrander & Sievert,
2012). And scholars have likewise found
evidence that Congress has strong

incentive to delegate to presidents in the
realm of foreign policy providing further
evidence in support of the two
presidencies (Canes-Wrone, Howell, &
Lewis, 2008).

Thus, the two presidencies framework
continues to unlock insights that advance
our understanding of congressional and
presidential differences across the foreign
and domestic realms.

The scholarly focus should continue: not
only on whether relative difference exists
between domestic and foreign policy, but
more importantly on why we observe
changes over time and how such changes
are linked to differing motivations,
institutional or informational constraints,
and the broader political environment in
which Congress and the president make
decisions.

Answering these kinds of questions from
the two presidencies continue to offer great
potential, especially the “whys” of the two
presidencies, much more so than whether
or not absolute differences exist or persist.

Now we turn just briefly to highlight a
few relevant considerations from the
literature on presidential unilateralism.
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MCCIIEIOBATENIM TOLIIM 3HAYUTENBHO AAJIbIIE U
pa3paboTajii HOBBIE SMIUPUUECKHE METOJIBbI,
KOTOpbIE  JalOT  BO3MOJKHOCTb  CYIUTb O
MPAaBUJIBHOCTU TE3UCA O «ABYX MPE3UICHTCTBAXY.
OHu  [EeHCTBUTENBHO  OOHAPYXWUIH,  YTO
IIOBEJICHUE Mpe3ueHTa - MyOJIMYHEIC
BBICTYIUJICHHS, U3JAHUSI YKA30B, 3asBJICHUS TPU
MOJIMCAHUU 3aKOHOB - MOJKET OTJIMYaTbCs B
3aBUCUMOCTH OT TOT'0, p€4b UAET O BHEIIHUX WJIU
BHYTPEHHHUX BOIIPOCAX

(Deering & Maltzman, 1999; Evans, 2011;
Fowler & Marshall, 2017; Krause & Cohen,
1997; Lewis, 1997; Marshall & Pacelle, 2005;
Ostrander & Sievert, 2012). Onm TaKxxe
YCTaHOBHUJIH, 4TO Konrpecc UMeeT
3HAYMTEIIbHBIN CTUMYIT JIEJIETUPOBATH
HPE3UJICHTaM ITOJIHOMOYHUS B O0JIACTH BHEIIHEH
MTOJIUTUKH, u 3TO MPEIOCTABIISCT
JIOTIOJTHUTEIIbHBIC JIOKA3aTEeILCTBA B MOIJICPKKY
KOHUenuu JByX mnpe3uneHTcTB (Canes-Wrone,
Howell, & Lewis, 2008).

Taxkum 00pa3oM, KOHIENIHUS ABYX HPE3UJEHTCTB
U janblie cOpachIBaeT 3aHABEC C MPOTUBOPEUH
Mexy KoHrpeccoMm v Ipe3uieHToOM BO BHELIHEH
Y BHYTPEHHEH IOJIUTHUKE.

HccnenoBanuss JOJDKHBI NPOJOJDKATHCSA: HAIA
LeJIb COCTOUT B TOM, YTOOBI BBIACHUTH HE
TOJIBKO, CYLIECTBYET JIX OTHOCUTEIJIbHAS pa3HULA
MEX/Jly BHYTPEHHEH M BHEIIHEU IOJUTUKOH, HO
U, 4TO OoJiee Ba)XHO, TIOYEMY MBI CO BPEMEHEM
HaOJIr01aeM M3MEHEHMs U KaK OHU CBS3aHBI C
pa3IMYHBIMM MOTHMBAaMH, WHCTUTYLHOHAJIbHBIMU
U UH(OPMAIIMOHHBIMU OTPaHMUYEHUSIMU U OoJee
IIMPOKON TMOJUTUYECKON Cpeloi, B KOTOPOM
IIPUHUMAIOT penieHuss KoHrpece u npe3uieHr.

Konuenmus nByX Npe3suACHTCTB COXPAHSAET CBOU
NOTEHLMal [ OTBETa HAa TaKUE BOIPOCHI,
OCOOEHHO pa3HbIE «I10YEMY», & HE «CYILIECTBYIOT
JIM U COXPaHSIOTCS IPOTUBOPEYHS B IPUHLIUIIEY.

Tenepb Mbl KpaTKO OCTAHOBHUMCSI Ha HEKOTOPBIX
BaKHBIX COOOPaKECHHSIX HCCIIeIOBaTEICH,
M3y4aBLINX npobieMy OJIHOCTOPOHHOCTHU
JIEUCTBUN MPE3UCHTA.
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Neustadt’s view of presidential power is
rooted in the president’s ability to
persuade and get what he wants through
bargaining with other political actors
(1962).

This view assumes power emanates from
the president’s ability to build goodwill
with others in achieving his policy and
political goals. In this way, power to get
things done rests fundamentally on the
actions of others.

The work on presidential unilateralism
departs markedly from Neustadt’s
framework. The emerging literature on
presidential  unilateralism emphasizes
how presidents seek to exploit Article II
ambiguity to protect and advance
presidential prerogatives (Cooper, 2002;
Howell, 2003; Mayer, 2001).

Unlike  Neustadt’s  bargaining and
persuasion with others, presidential
unilateralism has the potential to untether
presidential action from interinstitutional
cooperation.

By acting first and alone, presidential
action can change the policy status quo
and circumvent other actors like Congress
or affect its coalition building costs to
challenge the president’s new status quo

(Cameron, 2000; Howell, 2003; Moe &
Howell, 1999). Scholars have found
ample evidence that presidents have
increasingly employed unilateral tools to
affect policy change through executive
orders, proclamations, national security
directives, executive agreements, and
recess appointments to sidestep Congress
(Black, Madonna, Owens, & Lynch,
2007; Howell, 2003; Krutz & Peake,
2010; Martin, 2005; Mayer, 2001;
Rottinghaus & Maier, 2007).

Recent work of this type also explores the
characteristics of legislation that prompt
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Hoitiurant  dopmupyer cBoil  B3rsg — Ha
HPE3UJCHTCKYIO BJIACTh, UCXOS U3 CIIOCOOHOCTH
npe3uJeHTa yoexxaarb M TOIydaTh TO, YTO OH
XOYET, IIYyTEM IEPErOBOPOB U TOPrOB C APYTHMMH
nonuTudeckumu cyobekramu (Neustadt, 1962).

Takoii B3MIAX Ipeanojaraer, 4Yro BIACTb
BBITEKAeT M3 CHOCOOHOCTH Ipe3uJeHTa NpHU
JOCTM)KEHMM ~ CBOMX  CTPaTEerM4ecKux |
IOJIMTUYECKUX LEJIEH BbICTpauBaTh C JPYTHMMH
cyOBeKTaMu 100pbie B3AUMOOTHOIIICHUSL.

Taxum obOpaszom, CIOCOOHOCTh  JOOHMBATHCS
IIOCTaBJIIEHHBIX ~ Llelell  KOpPeHHbIM  00pa3oM
3aBUCUT OT AeucTBui aApyrux. MccnenoBanus
IPE3UACHTCKOIO  yHWIATEepalu3Ma  3aMETHO
OTXOAAT OT KoHuenuuu Honmranra.

HenaBame  paGoTel MO  3TOMy  BOIpPOCY
MOMYEPKHUBAIOT TO, KaK MPE3UJIEHTHI CTPEMATCS
UCIIOJIb30BaTh  JABOMCTBeHHOCTH,  Cratbu 2
Konctutynuu ans  3amuThl W PacHIUpPEHHUS
npesuaenTckux npeporatuB  (Cooper, 2002;
Howell, 2003; Mayer, 2001).

B oTinuue ot neperoBopoB U yOSKICHUS APYTUX
no Holmranry, YHHUJIATEPAIIA3M MOKET
«OTCOEAUHUTBHY» JIEATEIbHOCTh MPE3UJEHTa OT
MEXUHCTUTYIIUOHAIBHOTO COTPYIHUYECTBA.

JeiicTBys MIePBHIM u CaMOCTOSTEIIBHO,

NPE3UJICHT  MOXET  HM3MEHUTh  CTaTyC-KBO
CUCTEMbl U OOOWMTHU APYTruX ACUCTBYIOIIMX JIMII,

Takux Kak KoHrpecc, Wi yBeJIMYUTh UX 3aTPATHI
Ha CO3JIaHHWE KOAJMIIUM C IIeJIbI0 OPOCUTH BHI3OB
HOBOMY CTaTyC-KBO MPE3UICHTA

(Cameron, 2000; Howell, 2003; Moe & Howell,
1999). UccnenoBarenu HaIUIA JOCTaTOYHO

JIOKa3aTeJIbCTB TOTO, YTO IMPE3HMJICHTHI BCE dallle
UCTIONIB3YIOT ~ OJHOCTOPOHHHE  WHCTPYMCHTHI,
noOuBasch HW3MEHEHUU Kypca MOCPEACTBOM
YKa30B, 3a4BJICHUNA, TUPEKTHUB MO HALMOHAIBHOMN
0e30IMaCHOCTH, HMCIOJHUTCIBHBIX COTJIAIICHUN H
HA3HAYCHHUH, TMPOBOAMMBIX MEXKAY CECCHUSIMU
Konrpecca, m Tak wiM wuHaye — B 00X0J
Konrpecca (Black, Madonna, Owens, & Lynch,
2007; Howell, 2003; Krutz & Peake, 2010;
Martin, 2005; Mayer, 2001; Rottinghaus &

Maier, 2007).

B HenaBHUX paboTax IO 3TOM TEMe UCCIEAYIOTCS
TaKxke 0COOEHHOCTH 3aKOHOJIaTeIIbCTBA,
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the president to act in a hostile way
through constitutional challenges in
signing statements.

For example, Kelley and Marshall (2008)
find that constitutional challenges are
significantly more likely in the area of
appropriations and foreign policy as

compared to other areas of legislation
(see also Cooper, 2002).

Likewise, Evans (2011) finds that
presidents are more likely to challenge
sections of legislation that include
reporting requirements or deal with
foreign policy and defense.

The broader body of work on unilateral
action has some fruitful paths in
discerning how Congress affects the
president’s foreign policy decisions.
Congress can shape the president’s ex
ante calculations of political risk.

For example, Howell and Pevehouse’s
work on the presidential use of force
suggests that party control shapes
executive incentive to use force because
future congressional criticism is muted or
challenges to military decisions will be
less likely (2007a).

This kind of approach could benefit from
the addition of how congressional
minorities  obstruct  legislation  or
presidential initiatives to give greater
insight explaining variation in
presidential unilateralism in foreign
policy (Koger, 2010; Lee, 2009; Mann &
Ornstein, 20006).

Congress can also shape public opinion
and make presidential options more (or
less) costly. Party leaders, through their
control of the agenda, can raise the
salience of issues or challenges to
presidential initiatives in foreign policy
(Mayhew, 2005; Sinclair, 2006; Souva &
Rohde, 2007).
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noOyKJaronue Mnpe3ujeHTa K  BpaxkaeOHBbIM
JNEUCTBUSIM - BKJIIOYEHHUIO CIOPHBIX C TOYKH
3penuss KoHCTUTYynMHM TONOXKEHUH B T. H.
«3asBJICHUS TIPU MTOITUCAHUN 3aKOHOB.

Tak, Kemmun nu Mapmann (Kelley and Marshall,
2008) cuMTarOT, YTO TaKWe BBI3OBHI A
KoHcTuTyliun 3HAYUTENBHO 0OOJIee BEPOSITHBHI B
00JacTH acCCUTHOBAHWN WM BHEIIHEW IOJUTUKH,
YeM B JIPYTHX OTpaciisix 3aKOHOJATENIbCTBA (CM.
Taxxe Cooper, 2002). AHaIOTHYHBIM 00pa3oOM,
OBanc (Evans, 2011) nmonaraer, 4To mpe3uICHTHI,
CKOopee Bcero, OyIyT oOCmapuBaTh Te pa3zeiibl
3aKOHOAATEhCTBA, KOTOpBIE BKJIIOYAIOT
TpeOOBaHUS K OTYETHOCTHU KacaroTcs
BHEIIHEH MOJIUTUKH U 00OPOHBI.

HIIN

bonpmmHCcTBO  paboT MO MPE3UAEHTCKOMY
YHHUJIATEPATU3My TpeanaraeT psan 3pQGeKTUBHBIX
crmocoboB ompeneneHuss Toro, kak Konrpecc
BIMSET Ha BHEUIHETIOJUTHYECKUE PEHICHUS
Npe3u/IeHTa — HalpHUMeEp, ero MpeiBapuTeIbHbIC
pacyeTsl MOJIUTHIECKOTO PUCKA.

Tak, pabotsl Xayaiia u [IeBxayca OTHOCHTEIIBHO
NPUMEHEHUS BOCHHOW CHJIBl  MPE3UACHTOM
BBIJIBUTAECT MPEANOJI0KEHUE, YTO MAPTUINHBIN
KOHTpPOJIb CO3JAET Il UCHOJHUTEIbHON BIIACTU
CTUMYJI K TPUMEHEHUIO CHJIbI, TTOCKOJIbKY TMpH
sToM KpuTuka B KoHrpecce Oyaer He CIUIIKOM
TPOMKOM, a BEPOSTHOCTh, YTO KTO-TO CTAHET
OCIlapuBaTh  BOCHHOE  pEUICHUE,  SBISACTCS
HeOobmoi (2007A).

Takoro poma moaxox BeIUTpan Obl, eciu OB
aBTOpBl  J00aBWIM, Kak TO WJIH  HWHOE
MEHBIIMHCTBO B KOHIpecce YMHUT MPEnsTCTBUSA
3aKOHOJATEIHHBIM WA NPE3UICHTCKUM
WHUIMATHBAM, M TAaKHUM OO0pa3oM NPEJIOKUIN
Oonee TIryOOKOe OOBSICHEHHWE W3MEHEHUH B
OJTHOCTOPOHHUX JICHCTBHSIX MpPE3UICHTa BO
BHemHerd nosutuke (Koger, 2010; Lee, 2009;
Mann & Ornstein, 2006).

Konrpecc MOYXKET TaKKe dbopmupoBath
OOIIECTBCHHOE MHCHHE W JIeJIaTh  PEHICHUS
npe3ujieHTa ooJiee (MIM MEHEE) TIOPOTUMHU JIJIS

Hero. KOHTpoiupysi MOBECTKY JHS, MMapTHHUHBIC
JUIEPbl MOTYT TOBBIIIATH 3HAYUMOCTH BOIIPOCA
WM BBI30BOB ISl MPE3UICHTCKUX WHUIUATHB BO
BHemHer monutuke (Mayhew, 2005; Sinclair,
2006; Souva & Rohde, 2007).
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Lastly, the literature has shown the
importance of congressional action in
shaping the longevity of executive policy
or subsequent presidential decisions. For
example, Kriner’s work illustrates the
important ex post impact of legislative
authorizations on the duration of the
president’s military ventures.

Moreover, changes in the political
environment can shift the willingness of
Congress to challenge the president or to
assert itself into new foreign policy issues
(Eichenberg, Stoll, & Lebo, 2006).

So Congress can shape presidential
decisions through both ex ante and ex
post mechanisms. This raises another
related element of  congressional
influence, the second face of power
(Cameron, 2000).

Here, presidents anticipate or condition
their decision making based on their
beliefs about congressional willingness
and intensity to challenge their foreign
policy agenda. Kriner’s qualitative
findings in the case of President Clinton
in Somalia and President Bush in Iraq
speak to the important ways that
presidents anticipate challenges by
Congress and how Congress’s impact on
their political capital can cause presidents
to change their foreign policy agenda
(2010).

The role of Congress in shaping the
president’s anticipated calculus in foreign
policy remains as a promising theoretical
tool to assess explanations of presidential
and congressional decision making.

The trends toward greater congressional
deference and presidential unilateralism in
foreign policy have largely continued
under the recent administrations of George
W. Bush and Barack Obama.
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Hakonen, B nuTepaType moOKa3aHa Ba)KHOCTb
neiicteuii  Konrpecca ans  dopMupoBaHus
JIOJITOCPOYHOTO Kypca MCIOJHUTEIBLHON BETBHU
BJIACTH WJIM JANbHEHIINX PEIICHUN Mpe3uieHTa.
Hanpumep, pabora Kpunepa wmmocTpupyer
BaXXHBII MOMEHT-BIUSHUE 3aKOHOJATEIbHBIX
paspelieHnid Ha MPOJIOJDKUTEIBHOCTh BOCHHBIX
HAYMHAHUN TPE3UICHTA.

Bonee  TOro, W3MEHEHHS  IOJMTHYECKOIO
KOHTEKCTa CIOCOOHBI IOBJIMATH Ha TOTOBHOCTh
Konrpecca OpocuTh BBI30OB MPE3HICHTY WIH
OTCTaWBaTh CBOE y4YacTHE B HOBBIX BOIPOCAX
BHemHel nonutuku (Eichenberg, Stoll, & Lebo,
2000).

Takum oOpa3om, KoHrpecc MoxeT BIUATH Ha
Ipe3UICHTCKHE pelieHus KaK yxKe
COBEpILEHHBIX, TAK U OXKHUIAEMbIX JeHCTBUNA. ITO
NOJHUMAET BOMNPOC O €IIe OJHOM DIIEMEHTE
BausHus Kourpecca - T. H. "BTOpoe JHIO
Bnactu'" (Cameron, 2000).

HPGSI/II[GHTBI BBICTPAUBAOT HWJIHM OI'OBAPHUBAIOT

CBOH peuicHus, OCHOBBIBAACH Ha
MNpeaACTaBJICHHUAX O TOTOBHOCTH W PCIIMMOCTH
Konrpecca  Opocutb BBI30B UX

BHEIITHEMOIUTUYECKOMN porpaMme.

KauectBennsie nanHsie KpuHepa o aeicTBHSIX
npesunenta Knunrona B Comanu U mpe3ujieHTa
byma B Hpake mokas3plBalOT, YTO MPE3UICHTHI
Pa3IUYHBIMU CITOCOOAMH MTPOTHO3UPYIOT BBI3OBEI
co cropoHbl KoHrpecca W 4Yro TO, KaK €ro
JNEUCTBUSI OTPa3sITC Ha WX MOJUTHYECKOM
KamuTajie, MOXXET 3aCTaBUTh  IPE3UJICHTOB
U3MEHUTH CBOIO BHEITHETIOJIUTHYECKYIO
noBectky nHs (Kriner, 2010).

Ponp KoHrpecca BO BHEHIHENOIUTUYECKUX
pacuerax  Npe3uIEHTa,  OCHOBAaHHbIX  Ha
IPEIIIOJIOKEHUH, OCTAaeTCs MHOT000eHIaoIIUM
TEOPETUUYECKUM HMHCTPYMEHTOM JUIl  OLIEHKH
00BSICHEHUI MPUHATHSI PELLICHUN MIPE3UIECHTOM U
Konrpeccom.

[Ipn HenaBHUX agMuHUCTpanusax Jxopaxa byma-
mwiagmero u bapaka O6aMbl TeHIEHIMH K BCe
0osbIIEMY IOJYMHEHUIO cO cTOpoHbl KoHrpecca u
pOCTy  NIPE3UAECHTCKOIO yHWJIATEpaau3Ma BO
BHEIIIHEH ITOJIMTUKE B LIEJIOM IPOAOJIKAINCH.
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The success of presidential initiatives in
Congress are increasingly dependent on
the support of his partisans. The gap
between the average vote support of the
president’s party members and the
opposition party has grown to historic
highs in recent years (Marshall, 2011).

Unilateral tools like the use of executive
agreements grew considerably under
President Bush as well as his aggressive
use of constitutional signing statements
designed to defend and enhance
presidential prerogatives especially in the
area of foreign policy. The Obama
administration tended to follow the same
trend line toward greater unilateralism as
his immediate predecessors, but with a
marked shift in tools like the increased
use of Office of Legal Counsel (OLC)
memoranda and waivers to shape
bureaucratic rulemaking in order to move
his policy agenda (Fowler & Marshall,
2017). Although it is very early into the
Trump presidency, it would seem that
there’s a similar appetite for unilateralism
as we’ve seen from recent
administrations.

Indeed, President Trump’s first signing
statement on a §1.1 trillion dollar
spending bill was reminiscent of those
issued by President George W. Bush
(Korte, 2017). The Trump signing
statement contained about 90 challenges
to various provisions of the law with
some of the most notable designed to
defend the president’s authority in foreign
policy.

Whether or not Congress chooses to
exercise its constitutional powers of the
purse may provide us with insight as to
the extent the U.S. system has moved
toward a parliamentary form of party
control. If the momentum doesn’t shift
and Congress continues to yield on the
purse—its most potent bastion of
power—we’ll have our answer.
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VYcenex npesuaeHTcKkux MHULMATUB B KoHrpecce
4yeM Jayiblie, TeM OOJIbIIe 3aBUCUT OT MapTHHHOM
noanepkku.  PaspelB Mexay — cpeaHUMH
NIOKa3aTeJsIMU HOIJEPIKKH YWIEHaMU
IIPE3UJICHTCKOW U OIIIO3ULIMOHHON IAPTUH TIPH
TOJIOCOBAaHUHU BBIPOC 3a MOCIEIHUE TOIBl [0
ucropuyecknx makcumymoB (Marshall, 2011).

IIpu npe3nnentcTBe  byma 3HAYUTEIBHO
pacIIMpUIOCh ~ NPUMEHEHHWE  OJHOCTOPOHHUX
WHCTPYMEHTOB, TaKWX KaK WCIOJHUTCIbHBIC
COTJIAllIeHUsl, W HACTONYMBOE HCIOJIb30BAHHE
BIIOJIHC KOHCTHUTYIIMOHHBIX 3asBJICHUU TIPH
MOJMUCAHUU 3aKOHOB C IIEJIbI0  3allUThl U
pacuiupeHusi  TPE3UJEHTCKUX  MPEepOraTus,
O0COOEHHO B 00JIaCTU BHELIHEH IOJIUTHUKH.
Anmunuctpanuss  O6ambl, Kak  IPaBHIIO,
nepkamacb  TOM ke  nguHuUM  (OoJbIIei
OJIHOCTOPOHHOCTH), HO C 3aMETHBIM CMEIICHHEM
B CTOpPOHY 0ojee MIMPOKOTO TPUMEHEHHUS
MEMOpPAaHAYMOB U OTKa30B, HUCXOISAIIUX U3
Vupasnenus riaaBHoro ropuckoncyibra (OLC),
UCIIONB3YSl BEAOMCTBEHHOE HOPMOTBOPYECTBO
JUTSL TIPOABMKCHUS TIPE3UICHTCKON TIOBECTKH JTHS
(Fowler & Marshall, 2017). Xots ceituac umeem
JUIIb HAayaJlo Npe3uaeHTcTBa Tpamma, MOXoxe,
YTO OH TaK K€ CKJIOHEH MPUHUMATh PElICHUE B
OJIHOCTOPOHHEM MOpSAKE, KaK M €ro HeJaBHHE
MPEAIIECTBEHHUKH.

Tak, nmepBoe 3asBneHue npesuaenta Tpamna npu
HNOJANUCAHUU 3aKOHOIIPOEKTa O pacxojax B
paszmepe 1,1 TpiH [0/IapOB  HAaIlOMHUJIIO
sasBnenus Jlxopmka byma-miu. (Korte, 2017).
3asiBieHue Tpamma npu NOANMCAHUM cofepKalia
okojo 90 BO3pakeHUN TMPOTHUB Pa3TUUYHBIX
MOJIOKEHUN TOTO KE 3aKOHA, M HEKOTOphIE U3
HaubOosee 3aMETHBIX OBbUIM HAaNpaBiCHbl Ha

3alllUTY BJIACTM TMPE3UJCHTa BO  BHEIIHEH
MOJIUTHUKE.
Pemmmr 1nu Konrpecc wucnonp3oBath CBOE

KOHCTUTYIIMOHHOE MPaBo? DTO JIOJKHO JaTh HaM
pe/ICTaBICHHE 0 TOM, HACKOJIBKO
rocynapctBenHas cucrema CIHIA cnBunysnace B
CTOPOHY TMapJIaMEHTCKON (OpMBI MAPTUITHOTO
npaBieHusi. Eciu BeKTOp HE U3MEHUTCA U
Konrpecc u panpiie OyeT MOCTymaThCsl 3TUM
MpaBOM — CBOUM MOIIHEUIIUM HHCTPYMEHTOM
BJIACTH — MBI TIOJTyYUM SICHBIN OTBET.
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Conclusion and Some Paths for Future
Research

Since World War II, Congress has
increasingly lived in the shadow of
presidential government.

Whether from unwitting omission or
purposeful commission, Congress has
ceded much of its constitutional powers—
especially in foreign policy. Presidents
have also sought to circumvent
Congress’s role and cement their own
dominance further through unilateral
action (Moe & Howell, 1999). Although
Congress has seen the pendulum of power
in areas of war and other foreign policy
matters swing in strong favor of
presidents, this does not mean that
Congress must forever be relegated to the
minor league (Lindsay, 1994). As this
article suggests, Congress has no
shortcoming of constitutional powers to
pursue its preferences in foreign affairs.
But rather, Congress’s lethargy at times
can result from a lack of political will and
not because presidents own a monopoly
over foreign affairs as they may press
themselves and others into believing.
Congress does play an important and
even vital role in foreign policy.

New institutionalism—with its focus on
congressional goals, institutional
constraints, and the broader political
environment continues to provide a rich
theoretical framework to explain why
Congress asserts its preferences into some
foreign policy issues more so than others.
And the literature on the two presidencies
and presidential unilateralism offers
opportunity for scholars to further
leverage understanding on Congress’s
role in affecting foreign policy.

In other words, considering congressional
actions and motivations in isolation of
presidential behavior and/or motivations
won’t get us as far as if we consider the
intersection of both in the making of
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3ak/il0oueHHe M HEKOTOopble
Oyayuux uccjie10BaHui

HallpaBJCHUN

Co Bpemen Bropoii mupoBoii BoiiHbl KoHrpecc
BCe OOJIBbIIIe HAXOAUTCS B TSHHU TPE3HICHTA.

To nu U3 — 32 HEBOJIBHOTO YIYLICHHUS, TO JIU U3-
3a [EJICHANPABICHHBIX YCTYHNOK OH OTHal
HEMaJIyl0 4YacTh CBOMX KOHCTHUTYLIHMOHHBIX
MOJTHOMOYHI- OCOOCHHO BO BHEUIHEW IOJINTHKE.
[MpesumenTsl  Takke  CTPEMWJINCh  OOOUTH
Konrpecc u eme Oonblle YKpEenUTb CBOE
IPEBOCXO/ICTBO ITyTEM OJJHOCTOPOHHUX JICHCTBUI
(MOE & Howell, 1999). U xots Konrpecc
BUJIETI, YTO MAsTHUK BJIACTH B BOIIPOCAX BEACHUS
BOWHBI M JPYrUX cdepax BHEIIHEH MOIUTHKH
Ka4yHyJICS SIBHO B TIOJIB3Y INPE3UAEHTOB, 3TO HE
3HAYUT, YTO JIETHCIATYPY CIEAyeT MOXXU3HEHHO
«oTmnpaBuTh B Huzmylo nury» (Lindsay, 1994).
Kak cmemyer u3 artoit crarem, Konrpeccy He
XBaTaeT KOHCTUTYIIMOHHBIX TOJTHOMOYHMH IS

peanu3anu CBOUX IPUOPUTETOB BO BHEIIHHX
nenax. Ckopee, OTCYTCTBHE €T0 PEaKIH B TeX
WIM WHBIX CIy4asX MOXET OBITb Pe3yJIbTaTOM
HEJI0CTaTKa MOJIUTHYECKON BOJIM, a HE TOTO, YTO
NPE3UICHTHl UMEIOT MOHOIIOJIMIO Ha BHELIHIOKO
MOJIUTHKY, IYCTh Ja’Ke€ OHHU CIIOCOOHBI 3aCTaBHUTh
noBepuUTh B 3TO cebs u apyrux. Konrpece
JCUCTBUTEIIFHO WIPACT BAXKHYIO, JKU3HCHHO
B)XHYIO POJIb BO BHEIIHEH MOJIUTHKE.

HoBbIii HHCTUTYIIMOHAIHM3M — C €r0 aKI[EHTOM Ha
EeH Komnrpecca, MHCTUTYIIMOHATIbHBIE
OTPAaHWYEHUSI W PAaCIIMPEHHAs] TOJUTUYECKAS
cpela — OCTaeTcsl XOpOIIeW TeOopeTUuYecKou
OCHOBOH, 4TOOBI pa3oOpatscs, noyemy Konrpece
YTBEP)KAAET CBOIO POJIb B HEKOTOPBIX BOIpPOCAX
BHEIIIHEW TMOJUTHUKA B OOJBIIEH Mepe, 4yeM B
apyrux. A paboTel 0 "ABYX mpe3ujeHTCTBax" U
MIPE3UIEHTCKOM YHWJIaTepalu3Me
MPEIOCTABIISAIOT BO3MOKHOCTH JIs AajbHEHIIero
aHaimm3za posu KoHrpecca BO BIMAHMM Ha
BHEIIHIOIO MTOJIUTUKY .

WHplMM cO0BaMM, pPACCMOTpEHHE ACUCTBUM U
MotuBauuii KoHrpecca B OTpbIBE OT NOBEICHUS
W/WIK MOTHUBAaLUUP Npe3uJeHTa He JacT HaM
TaKUMX pe3yJbTaToOB, Kak aHaJIW3 TOro, TIIe
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foreign policy. This 1is particularly
important given the potential for struggle
induced by constitutional design but also
because of the historical variation
witnessed in Congress’s role (Hinckley,
1994; Lindsay, 1994).

Moreover, this offers a path to greater
insight in at least two important respects:

(1) Revealing how Congress and the
president  anticipate = each  other’s
actions—the second face of power—in
foreign policy. That is, how does
Congress affect the political calculation
of presidential action in foreign policy
and how does Congress’s expectation of
presidential unilateralism shape variation
in the congressional politics of foreign
policy.

(2) Decisions by Congress and the
president may be impacted in different
ways by politics and such decisions can
reshape the political environment. For
example, Kriner’s pathbreaking work
provides insight into how congressional
actions can signal resolve or unease to
foreign rivals that in turn affect
presidential decisions in military ventures
(2010).

Also, Lee’s work offers a pathway to
understanding partisan challenges and
conflict over the president’s foreign
policy decisions.

From this perspective, foreign policy may
be an increasingly attractive target driving
opposition party coordination against the
president’s foreign policy agenda.

Further work needs to consider how such
opposition party challenges in Congress
may siphon political capital from the
president and thus shape presidential
decisions and strategies in the making of
foreign policy.
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MEePECEKAOTC WX JIMHUM TIpH  pa3paboTke
BHEIIHEN IOJUTHUKH. DTO OCOOEHHO Ba)KHO,

YUUTHIBas MOTEHLHUATbHBIE BO3MOXXHOCTH IS
00prOBbI, 3a0KeHHBIe KOHCTUTYITHEH, a TaKXKe TO,
KaKk MeHsIach poib KoHrpecca 3a Bpemsi €ro
cymectBoBanus (Hinckley, 1994; Lindsay, 1994).

Kpome TOro, otkpeiBaercs mnyTb K Ooiee
r1yOOKOMYy MOHMMAaHHIO [0 MEHBIIEH Mepe IBYX
BAJKHBIX BEIICH:
(1) xak Konrpecc u npe3uieHT npeaycMaTpuBarOT
JeicTBUS Ipyr apyra («BTOpoe JIMIO BIACTH») BO
BHEIIHEW TMOJUTUKE, APYTMMH CJIOBaMH, Kak
KOHI'PECC BJIMSIET HA MOJUTUYECKUE PacCUEThl
MPE3UJICHTa OTHOCUTENIBHO JIEUCTBUII BO
BHEIIHEW MOJUTHUKE, a OKUJAHUs 3aKOHOJaTenei
OT  OJHOCTOPOHHUX  JIEUCTBUM  IpE3UJEHTa
ONpEAEA0T M3MEHEHUS BHEUIHENOJIUTHYECKON
no3uunu Konrpecca;
(2) monuTHYECKHWE peallud U CONEPHHYECTBO
MOTYT II0-pa3HOMY OTpaXaTbCsd Ha pPEIICHUAX
Konrpecca u mpe3ujeHTa; 3TU  peuieHus
CHOCOOHBI ~ MEHSTh  IOJIUTUYECKYIO  Cpeay.
Hampumep, HoBatopckas pabora Kpaiinepa maer
IIPEACTABICHUE O TOM, Kak aenctBus KoHrpecca
MOTYT TOJlaBaThb CUTHAJ1 O €ro PEeHIMUTEIbHOCTU
WIM HEYBEPEHHOCTH CONEpPHUKAM Ha MHUPOBOI
apeHe, 4TO, B CBOK O4Yepelb, OTPaXKaeTcs Ha
BOEHHBIX pemieHusx mnpesuaenta (2010). Kpome
TOro, uccienoBanus Jlu npemnararor nyTh K
NOHMMAHHUIO TOr0, 4YTO CTOMT 3a B3aUMHBIMHU
OOBUHEHHUSAMU U  KOH(MIUKTAMU  HapTUHHBIX
¢pakuuii 1O TMOBOAY BHEUIHENOJIUTHUYECKUX
pemieHuil npe3upeHta. C 3TOW TOYKH 3pEHHUS
BHEIIHETIOJIUTUYECKUI KypC BCE Yalle CTAHOBUTCS
YIOOHBIM CPEICTBOM KOOpPIWHAIUU JEHCTBUM
ONMNO3ULUU NPOTUB MEXKITYHAPOIHON MPOrpaMMBbl
npesysieHTa. B nanbHelmem  ucciieoBaTensm
ClelyeT pacCMOTPETh TO, KaK TaKUE BBI3OBBI CO
cTopoHbl  ommo3uuuu B KoHrpecce Moryt
MIOHEMHOTY oTOUpaTh y MIpE3U/ICHTa
NOJUTUYECKUIM KamuTal M Kak YxXe cama
BO3MOXKHOCTh ~TaKUX JCUCTBUH BIMSIET Ha
NPE3UCHTCKUE pELIEHUss M CTpaTeruu Ipu
pa3paboTKe BHEIIHEH MOIUTUKH.
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This article has highlighted a duality in
Congress’s role in foreign policy
conditioned by politics. Congress owns
extraordinary potential to flex its
influence in foreign policy, yet the impact
of politics means that Congress often
does not live up to its constitutional
billing.

Indeed, a theme argued herein has been
that Congress’s constitutional powers sit
uncomfortably with an extent literature
that assumes presidents are the primary
actor in foreign policy.

Placing this duality alongside executive
aggrandizement—a presidency that seeks
to expand leadership in foreign policy at
the expense of Congress helps paint the
picture of the executive dominated
foreign policy in place today (Fatovic,
2004).

The perennial questions remain as the
most useful for the literature, under what
conditions or on which issues will
Congress choose to employ its reservoir
of power to challenge the presidency or
assert itself as an equal partner in the
making of U.S. foreign policy, and why?
Bringing the two presidencies and
presidential unilateralism framework into
focus will also continue to contribute to
our understanding of the relationship
between Congress and the president in the
making of foreign policy.

It’s notable for us to remember that
executive and congressional powers are
both tied tenuously to the broader
political environment that shapes foreign
policy decision making.

This raises critical questions to be
addressed about how changes in the
political context differentially affects the
president and Congress, what explains
such differences, and what impact do
such differences have on the nation’s
foreign policy.
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B TaHHOU CTaTbe MMOTYEPKHUBAETCS
JBOMCTBEHHOCTh ~ BHEIIHEMOJIUTUYECKOH POJH
Konrpecca, o00ycnoBiaeHHass MOJUTUYECKUMHU
peanusmu.  Konrpecc obnanaer
MCKIIFOUUTEIbHBIM MOTEHIIUATIOM  JJIst
paclIupeHHsi CBOEro BIMSHHS B  BOIpPOCax
BHEIIIHEW MOJUTUKH, HO U3-3a MOJUTUYECKUX UTP
4acTO HE OTBEYAeT CBOUM KOHCTUTYLIMOHHBIM
TpeOOBAHUSM.

OnHa u3 0o0CYXITaeMbIX 3[eCh TE€M - TO, YTO

KOHCTUTYIIMOHHBIE  monHomouusi  KoHrpecca
IJIOXO COTJIaCYKOTCS C  BBICKA3bIBAEMBIM B
aUTepaType  MHEHHEM, OyATO  OCHOBHBIM
CyOBEKTOM BO BHEIIHEH TIOJIUTHKE SIBJISCTCS
npesuaeHT. Ecam MBI mocTaBUM 3Ty
JIBOMCTBEHHOCTh pAIoM c YCUJICHUEM
WCTIOJTHUTEIIBHOMN BETBU BJIACTH —
IIPE3UACHTCTBOM, KOTOpO€e CTPEMUTCS
paclIUpUTh CBO€ JMIAEPCTBO BO  BHEUIHEH

noautuke 3a cueT KoHrpecca — TO mosyuum
KAPTUHY HBIHECIIHE BHEIUHEH IIOJUTUKH, B
KOTOPOM JOMHHHPYET HCIOJIHUTEIbHAs BIACTb
(Fatovic, 2004).

N nostromy caMbpiIMH  TOJI€3HBIMH  JJIA
HccienoBaresie octaroTcsi "BedyHbIE" BOIPOCHI:
MIPU KaKUX YCIOBHSIX WM B KAaKUX BOMPOCAX

Konrpecc pemur UCII0JIb30BaTh CBOM
MOJIHOMOYHSI, YTOOBI OPOCUTH BBI3OB MPE3UCHTY
WIHM 3asBUTh O ce0e KaKk O paBHOM IapTHEpPE B
dopmupoBanuu BHemHed nonutukud CIIA, u

nmoyeMy OH dTO caenaer? Buumanue «
KOHIETITUN IBYX MPE3UICHTCTB u
MPE3UAEHTCKOTO yHHUJIaTEpaInu3Ma TaKkxe
MOMOXET HaM NOHATH oTHolieHus Kourpecca u
npe3ujieHTa  Npu  pa3pabOTKe  BHEIIHEH
IIOJIUTUKHU.

Jns Hac BaKHO IOMHUTH, YTO MOJHOMOYHS H
WCIIOJHUTENIbHOW BeTBM Biactu M Konrpecca
TECHO CBsI3aHBI ¢ 00JIee MMUPOKUM TTOJTUTHICCKUM
cpenoi, KoTopass  GopMUPYET  MPUHATHUS
BHEIIHENOJIUTUYECKUX pemeHnid. YTo CTaBUT
repesl HaMu €Ille PsiJl BaKHEUIINX BOIPOCOB: Kak
W3MEHEHHS IIOJUTHYECKOrO0 KOHTEKCTa  IIO-
pa3HOMy BIHMSIOT Ha mnpe3ujneHta u Konrpecc,
4eM OOBSICHSIOTCS TAKUE PA3JIMYUs U X BIUSTHUE
Ha BHEILIHIOK MOJIUTUKY CTPAHBI.
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In conclusion, then, politics has been a
double-edged sword for Congress—both
exposing its imperfections at times but
also revealing its potency. Presidents that
fail to recognize this critical distinction
do so at their own peril (Crovitz &
Rabkin, 1989).

Presidents need Congress and the
political legitimacy they can provide to
the nation’s foreign policy (Hinckley,
1994; Lindsay, 1994). We are after all, E
Pluribus Unum (Out of many, one) and
not Unos Ego Figere Possum (I alone can
fix it) (Hawkins, 2016).

When presidential unilateralism has
exhausted itself, Congress’s bedrock of
constitutional capacity will remain.20
Whether Congress chooses to use those
powers to assert itself into foreign affairs
will hinge critically on politics.

Notes:

(1.) These include Clauses 10-16 of the U.S.
Constitution (see Fisher, 2000, p. 12).

(2.) Presidents also possess powers to
negotiate treaties and appoint the nation’s

ambassadors, but these are not independent of
congressional authority, being subject to
Senate approval (Carter & Scott, 2012).

(3)Congress’s enumerated powers in foreign
affairs provide it with authority beyond
domestic borders. For example, Congress
maintains a deep reach in regulating its
citizens overseas from taxation to the creation
of a criminal code of conduct for military
dependents and civilian employees (Henkin,
1972, p. 76).
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HWrak, B 3aKjIOYeHHE MOXHO CKa3zaTb, YTO
nmoJIMTHYeCKass Ooppba Oblla W OCTaeTcs s
Konrpecca 00010100CTpbIM MEYOM: OHA BPEMSI OT
BPEMEHM OOHa)KaeT ero IIOPOKH, HO OHa JKe
packpeiBaeT W €ro MoTeHIHaN. [Ipe3uaeHTsl,
KOTOPBIC HE MPU3HAIOT 3TOT0 BAYKHOI'O Pa3IUYHUs,
puckytot (Crovitz & Rabkin, 1989).

[Ipesunentram HyxHbl KoHrpecc u monutuyeckas
JETUTUMHOCTh, KOTOPYID OH MOXET JaTh
BHemHer monutuke crpadbl (Hinckley, 1994;
Lindsay, 1994). B xoHIle KOHIIOB, MBI — CTpaHa ¢
nesuzoM " E Pluribus Unum («M3 mHOTHX-
enunblii»), a He Unos Ego Figere Possum
(«Tombko s Mory 3T0 pemuth») (Hawkins, 2016).

Korma mpe3upeHTCKHiA yHHIIATEpamu3M ceOs

ucuepnaer, ¢yngameHT KoOHCTUTYIIMOHHOTO
noteHimana Konrpecca ocranercs. 20 Pemut jn
Konrpecc wucnonp3oBaTh 3TH  MOJTHOMOYHSA,

4TOOBI YTBEPAUTHCA B MCKIAYHAPOAHBIX NOCJIaX,
6y,Z[CT I'’IaBHBIM 06pa30M 3aBUCCTH oT
IMOJIMTHYCCKOI'O KOHTCKCTA.

IIpumeyanus:

(1.) K aum otHocstcs ctateu 10-16 KoHctuTymmm
CLIA (see Fisher, 2000, p. 12).

(2. TlpesunmeHTHl  TaKKe  HUMEIOT  MOJTHOMOYHS
3aKJIF0YaTh JOTOBOPHI M HAa3HAYaTh ITOCIOB, HO OTH
pemrenust nojuiexar yreepxaeHuto Cenatom (Carter
& Scott, 2012).

(3. Ilepeuncnennprie B KOHCTUTYIMHM TMOJTHOMOYHS
Konrpecca B Bompocax WHOCTPaHHBIX AEN MPHIAIOT
€My OIpEIeNCHHYIO BIACcTh U 3a MpelesiaMu CTPaHbI.
Tak, KoHrpecc perymupyer uUenblid ps acneKkTOB
MpeObIBaHUA aMEPUKAHCKAX TPaXIaH 3a PyOeKoM,
Ha4dyuHasA oT HaHOFOO6HO)KCHI/I$I u 3aKaH4YuBas
CO3/laHMeM YTOJIOBHOTO KOJEKCAa IOBEACHHS IS
YJIEHOB CEMEHW BOCHHOCTYXALIMX M TIPAXKIAHCKUX
ciyxamux (Henkin, 1972, p. 76).
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(4.) Congress’s commerce power was
interpreted quite expansively. For example,
Gibbons vs. Ogden 1824  stretched
congressional power far beyond trade to
include intercourse among the states (Henkin,
1972, p. 69).

(5.) During floor debate over Clinton’s
Somalia policy on the FY1994 defense
appropriations bill, Senator Byrd (D-WV)—
the long-time protector of the Senate and
President Pro Tempore reminded his
colleagues that the appropriation power was
“the ultimate arrow in Congress’ quiver” to
shape weighty decisions over troop
commitments and the nation’s war posture
(Hinckley, 1994, p. 199).

(6.) See Lord T. B. Macaulay Letter, May
23, 1857, to H. S. Randall. Lord Thomas
Babington Macaulay was an outspoken
member of the Whigs in the British
Parliament and a well-known British
historian. He was a frequent critic of
American style democracy and an ardent
defender of the British political system
(Henkin, 1972).

(7.) The constitutional scholar Louis Henkin
strongly suggests such a constitutional view.
“In the end and over-all, Congress clearly
came first, in the longest article, expressly
conferring many, important powers; the
Executive came second, principally as
executive- agent of Congressional policy.
Every grant to the President, including those
relating to foreign affairs, was in effect a
derogation from Congressional power, eked
out slowly, reluctantly, and not without
limitations and safeguards” (1972, p. 33).

(8.) One of the most prominent of these, for
example, see Justice Sutherland and the
Court’s opinion in United States v. Curtiss-
Wright Export Corp., 1936.

(9.) In addition, Lindsay suggests the growth
of foreign policy lobbying and interest groups
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(4.) ToproBeie monaHOMOuHMs KoHrpecca MOMyduiIu
JOBOJILHO IIMPOKOE TOJNKOBaHWe. Hampumep, mo
petienuto o aeny «I'm66onc mporuB Oraena» 1824
roja OHM OBUIM paCHIMPEHBl JAIEKO 3a TMPEeeIlbl
cepbl TOProOBIM W BKIIOYMIN B ce0s OTHOIICHHUS
mexay mraramu (Henkin, 1972, p. 69).

(5) Bo Bpems nebatoB B 3ane o monutrke KimHTOHA
B Comamm B KOHTEKCTE 3aKOHONPOEKTa 00
ACCHTHOBaHHSAX Ha 00OpoHy Ha 1994 ¢uHaHCOBBIHA
roa, cenarop bepnm (mem., 3am. Bupmxunus) —
MHOTOJIETHHIM 3amMTHUK TpaB CeHaTa U €ro
BpPEMEHHBII Mpeacenarenh — HANOMHHI KOJUIeraMm,
YTO TMPaBO AacCUTHOBATh CPEIACTBA «IHOCJIEOHEN
ctpenoili B komyaHe Konrpecca» s Takux
CEpBbE3HBIX pELICHUM, Kak OTIOpaBKa BOWCK 3a
rpaHuily U BoeHHas aokTpuHa B uenom (Hinckley,
1994, p. 199).

(6.) mucekmo Maxkomnes k I'. C. Papmamny ot 23 mas
1857 r. Jlopn Tomac baOunrron Makonei, wieH
OpUTaHCKOTO TapjaMeHTa OT TMapTUH BHIOB U
BBIAAIOIINICS OpWUTaHCKUI  HMCTOPUK, 4acTo
KPUTUKOBAJl aMEPHUKAHCKYI0 JEMOKPATHUI0 M ObLI
SIPBIM 3aITUTHUKOM OPUTAHCKOM MOTATHYECKON

cuctemsl (Henkin, 1972).

(7.) IlpaBoBen-xoHcturyimonanuct Jlync XeHKuH
HACTOSITENbHO NPEAaraeT TaKyl0 KOHCTHTYLIHOHHYIO
TOUYKy 3peHus. "B xoHIle KOHIIOB U B 11enoMm, Korrpecc
SIBHO 3aHsJI IIEPBOE€ MECTO B 3TOH CaMOH JUJIMHHOU
CTaTbC, MPAMO IMOJTYYUB MHOI'O BaKHBIX HOJ'IHOMO‘II/II‘/'I;
UCIIOJIHUTENbHAS ~BJIACTH 3aHSUIa BTOPOE  MECTO,
T'JIaBHBIM o6pa30M KaK MCHOJHUTEIbHBIM areHT
nonutuku Konrpecca. Kaxmoe mnpepocTtaBieHue Tex
win UHbIX npas [Ipe3uneHty, B 4aCTHOCTU B TOM, YTO
KacaeTrcs UWHOCTPAaHHBIX [eJ, Obulo, MO CYTH,
YMCHBUICHUEM COOTBCTCTBYIOIIMX MMOJTHOMOYHH
Konrpecca, 1 fenanochk MeJIeHHO, HEOXOTHO U He 0e3
orpaHnyeHni u rapantuit» (1972, p. 33).

(9. ) OnuH U3 caMbIX U3BECTHBIX IPUMEPOB — MHEHUE
cyabu CaszeprneHza M 3aKiIOUYeHHME CyAa MO eIy
«Coenunennpie  LlTatel mpOTHB — KOPHOpALUH
Keprtucc-Paiit sxcniop», 1936.

(9.) Kpome Ttoro, Jlunaceit mpenmonaraer, dTO
YBEJMYEHNE KOJMYECTBA TpyNHN JOOOMpOBaHUS U
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significantly altered the incentives for
members of Congress to take positions and to
increasingly invest in developing their own
foreign policy expertise (1994, pp. 28-29).

(10. Congress  abdicated  significant
discretion to the president starting in the
1930s with the passage of the Reciprocal
Trade Act of 1934 (Fisher, 2000, pp. 27-28).

(11. ) The Dixiecrats and old guard
Republicans in the Senate that supported the
Bricker Amendment were handed a
spectacular defeat through the cunning of
Minority Leader Lyndon Johnson (D-TX).
Johnson had whisked a sickly Senator
Kilgore (D-WV) from his hospital bed and
then had him emerge miraculously from the
Democratic cloakroom to vote no on the
Senate floor, sending the Bricker proposal
down to defeat, 60—31—one vote shy of the
2/3 majority present and voting necessary for
passage (Baker & King, 1978, pp. 90-91).

(12.  President George W. Bush had four
vetoes overridden, Bill Clinton had two, and
Ronald Reagan nine
(http://www.presidency.ucsb.edu/data/vetoes.

php).

(13.
at
https://www.govtrack.us/congress/bills/114/
s2040/text.

) The full text of S 2040 is available

(14.) The override vote in the Senate was 97—
91, and 348-377 in the House.

(15. ) There is a notable connection to the
broader literature in international relations
and the role of domestic politics and foreign
policy (see, for example, Bueno de Mesquita
& Siverson, 1995; Kisangani & Pickering,
2007; Leeds, 1999).
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TPyNIl MHTEPECOB B O0JIACTH BHEIIHEH MOJIUTHUKH
3HAQUUTEIBHO  HM3MEHWIO  MOTHBAIMIO  WICHOB
Konrpecca x TOMy, 4TOOBI 3aHUMAaTh IOJDKHOCTH W
npuoOpeTaTb COOCTBEHHBIM BHEITHETIONUTHICCKAN
ombIT (1994, ctp. 28-29)

(10.) Konrpecc oTkazaics OT 3HAYHATENHHBIX
MOJIHOMOYHH B MOJIB3Y Ipe3uAeHTa, HaunHast ¢ 1930-
X rogoB H IIPUHATHUEC 3aKOHa (o)
COTTIAIICHMSIX O B3auMHON Topromie 1934 rona
(Fisher, 2000, cTp. 27-28).

(11.) Hukcukparbl (KOHCepBaTHBHAas (Qpakuus B
JEMOKPAaTUYECKUE MAPTUH) U PECITyOIMKaHIIBI CTapOi
reapaun B CeHaTe, MOJACPKUBABIINE TIOMPABKY

Bpukepa, moTepmenn = COKpPYLIMTEIBHOE
NOpa’KeHHE, KOTOPOE XUTPOCTHIO HAHEC MM JIUAEP
MeHbIMHCTBA JIMHIOH [)kOHCOH (1eM., mraT Texac).
JxoHCOH

mpuBe3 ceHaropa Kwnropa (mem., mrar 3ar.
Bupmxunus), KOTOpbIi B TO Bpems Oojen, u3
OONBHUIIBI, W YCTpOWJ Qypop, KOrAa TOT BAPYT
BOIIET B 3al 3aCEJaHU M MPOTOJOCOBAI
«TPOTUBY», OTHPABUB 3aKOHOMPOEKT B Kop3uHy (60
TOJIOCOB «3a», mpotuB 31), mbO Kak pa3 OTHOTO
rojoca He XBaTwio A OonbiMHCTBA B 2/3
NPUCYTCTBYIOIIMX U TOJOCYIOMINX, HEOOXOTUMOH ISt
npoxoskaenus: nompaeku (Baker & King, 1978, ctp.
90-91).

(12. ) JIx. Bymi-mii. umMen deThipe MpeoI0JICHHBIX
Beto, b. Knunrton-npa, P. Petiran-neBarnb
(http://www.presidency.ucsb.edu/data/vetoes.php

(13.  Tlommeni texct S 2040 mocTymeH 31€Ch:
https://www.govtrack.us/congress/bills/114/
$2040/text.

(14. ) CootHomenue roysocoB B CeHaTe COCTaBUIIO
97-91 n 348-377 B [lanaTte npeacTaBUTENECH.

(15. ) CymecrByer 3ameTHass CBsi3b C OoJjee
o0rei JUTEepaTypor 1o MEXTyHAPOTHBIM
OTHOLUEHUSIM M POJIM BHYTPEHHEH U BHEIIHEH
nonuTHKU (cM., Hampumep, Bueno de Mesquita &
Siverson, 1995; Kisangani & Pickering, 2007; Leeds,
1999).
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(16. ) The defense authorization bill has
historically attracted bipartisan majorities.
In fact, the defense authorization bill stands
as a testament to successful coalition
building, passing Congress every year for
over 50 years (Scully, 2014). The defense
bill’s successful longevity is in no small part
played by its must-pass status and the
amalgamation of issues it brings together to
create winning coalitions. There’s something
in it for everybody (Lindsay, 1994).

(17. ) Hinckley develops four hypothetical
patterns to assess assertiveness in foreign
policy by Congress and the president. These
coincide with the possibility of an assertive or
inactive  Congress and the possible
intersection with an assertive or inactive
president. Her main findings suggest there’s
less assertiveness and activity in foreign
policy from either branch. This departs from
conventional assumptions in the literature of
an increasingly active Congress and the
constant impact of presidential preferences in
the making of foreign policy (1994, pp. 18—
22)

(18. ) This would seem to be particularly
true when presidents face a set of foreign
policy options, each leading to varying levels
of bad outcomes that would tend toward
encouraging  partisan  criticism  from
Congress. Obama’s menu of alternatives in
dealing with the Syrian civil war would seem
to be a recent example.

(19.) Notably, Mayhew found a sizable
number of actions taken by individual
members of congress (about 25%) were in the
area of foreign affairs. Individual actions can
dramatically affect terms of political debate
in foreign policy. Senator McCain’s (R-AZ)
2005 clash with the Bush administration over
the use of torture comes to mind as well as
Senator Chuck Hagel’s 2007 letter pushing
back against neoconservatives and Vice
President Cheney who wanted the United
States to strike Iran over what would become
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(16. ) 3akoHONpPOCKT 00 OOOPOHHOM OrOKETE
TPAAULIOHHO cobupaet JIBYXIIapTUHOE
OonmpimuHCTBO. [l0  CyTH, OH TMOKa3bIBaeT, Kak
YCIEIIHO CO3/1aTh KOAJIHIIUIO, U JIEJIAET 3TO €XKEr0THO
BOT yxke Ooinee 50 ser (Scully, 2014). lonroBeunoctsb
ycmexa — 3aKOHONMPOEKTa B OOJNIBIIOW  CTENCHH
oOycioBieHa €ro o0s3aTeldbHBIM («HENb3sl He
NPUHSATE») CTATYCOM U HAaOOpOM BKITIOYCHHBIX B HETO
BOIIPOCOB, O6’bCZII/IH$HOHlI/IX HUHTCPECHI MHOT'HX.
Jpyrumu clioBaMH, B HEM €CThb YTO-TO JUIS BCEX
(Lindsay, 1994).

(17.) XuHkau pa3pabaTbiBacT YEThIPE

TUIIOTCTHYCCKHUE MOJCIIN AJIsI OLICHKU HaCTOMYMBOCTHU
Konrpecca u npe3uaenra no

BHEIIIHETIOIUTUYECKUM BorpocaM. OHU BKJIIOYAIOT
BO3MOXHOCTh HACTOMYHMBOTO WM HEAKTUBHOTO
Konrpecca ¥©  BO3MOXHOTO  TIepecedeHus ¢
HACTOWYHMBBIM WM  HEAKTHBHBIM  IPE3UIACHTOM.
OcHoBHBIE BEIBO/TBI WICCIIeIOBATEIHHUIIBI
CBUJICTEIHCTBYIOT O TOM, YTO IO BOIIPOCAM BHEIITHEH
MOJUTUKH  00¢  BETBU  TNPOSBJISIOT  MEHbIIE
HAaCTOMYMBOCTH M AKTUBHOCTHU. JTO HE COBIAJAET C
OOIICTPUHATHIMU MPEIIONIOKEHUSIMH B IUTEPATYPE O
pocre axtuBHOocTH KoOHrpecca W  TOCTOSHHOM
BIUSTHUH MIPE3UISHTCKUX MIPHOPUTETOB Ha
(hopmupoBanue BHemHe# nomuTuku (1994, crp. 18—
22).

(18) Dt0, moXkamyi, 0OCOOEHHO CIPaBEIMBO, KOTIA
MMPE3UACHTBI  JOJI’KHBI BI)I6paTI> N3 HECKOJIbKHX
BAapHAHTOB BHCHIHCTIOJIUTUYCCKOI'O Kypca, Ka)KIH)II‘/'I u3
KOTOPBIX 3aKaHYMBAETCS B Pa3HOM CTENEHHU IUIOXO,
YTO, KaK MPaBUJIO, BBI3BIBAET OXKECTOUCHHYIO
KpUTUKY co ctopoHbl Konrpecca. IlpeanoxeHHbIN
Obamoii CMCOK aJbTEPHATHB B PEHICHUH TPOOIEMBI
TpaXTaHCKONH BOWHBI B CHpPHUH MOXET CIYXHUTh
HEAaBHUM ITPUMCPOM.

(19.) IlpumeuatenbHO, 4TO, KaKk OOHAPYXHIT MeEHXbio
(Mayhew), 3HauuTenbHOE KOJIMYECTBO (OKOJO 25%)
3aKOHOJATENbHBIX JEHCTBUH OTAEIBHBIX UJICHOB
Konrpecca kacaercsi wuHOCTpaHHBIX Jen. Jlaxke
OTJACJIbHBIC IIIaru CIIOCOOHBI KapJUuHAJIbHO U3MCHUTDH
YCJI0BUA MMOJIUTUYCCKUX I[e6aTOB 10
BHCHIHCIIOJIUTUYCCKUM BOIIpoOCaM.
BcnomunaeTcst mpoTUBOCTOSIHUE ceHaTopa MakkeiHa
(pecn., mratr Apu3oHa) W amMuUHHCTpanuu bymra B
2005 romy no moBOJYy NMPUMEHEHHUS MBITOK B apMUU
CHIA, a Taxxe nucsMo ceHatopa Yaka Xeiirema 2007
rojia, HANpaBJICHHBIM IPOTHB HEOKOHCEPBAaTOPOB H
BUIle-TIpe3nicHTa YelHHH, KOTOpBIE XOTENH, YTOOBI
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unfounded evidence of Iran’s nuclear CIIA Hanecnu ynmap mo MpaHy Ha OCHOBaHUM TOTO,

program capabilities (Bromwich, 2011). 49TO BITOCIIEZICTBHH Oyznet MIpU3HAHO 3a
0e3oKa3aTenbHbIe HOKa3aHUs OTHOCHTEIILHO
upaHckol simepHoit momw (Bromwich, 2011).
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A traditional view in legal scholarship
holds that the U.S. Constitution assigns the
president exclusive power to carry on
official diplomatic communications with
foreign governments.

But in fact, Congress and its members
routinely engage in communications of
their own. Congress, for example, receives
heads of state and maintains official
contacts with foreign parliaments. And
individ- ual members of the House and
Senate frequently travel overseas on
congressional delegations (“CODELs”) to
confer with foreign leaders, investigate
problems that arise, promote the interests
of the United States and constitu- ents, and
even represent the president. Moreover,
many of these activities have occurred ever
since the Founding. Together, they
comprise an  understudied  field of
legislative diplomacy.

This Article has two purposes:

The first is to use State Department cables
from WikiLeaks, a recent compilation of
public re- ports, and original historical
sources to provide a uniquely detailed,

descrip- tive account of legislative
diplomacy. The second is to develop
theories about the practice’s

constitutionality. Text, original meaning,
and customary prac- tice suggest that the
separation of diplomacy powers is more
complicated than commonly assumed and
that those powers do not belong exclusively
to the president. The analysis undermines
the “sole organ” metaphor, serves as a
counterpoint to the widely held view that
authority over foreign affairs be- longs
overwhelmingly to the executive, and
carries practical implications for the
execution of U.S. foreign relations.
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Paiian M. Cxosuin™

Cpeou npasosedos Ovimyem MHEHUe, YMO
Koncmumyyuss CIIIA Hnadenssem  npesudenma
UCKTTIOYUMENbHbIMU HOTHOMOYUAMU Ha

ouyuanrbHble OUNIOMAMUYECKUE OMHOWEHUsL C
UHOCMPAHHBIMU 20CYO0APCMBEAMU.

Ha oene Komnepecc u eco unewvl pecynspHo
obwaromess no cobcmeennvim  Kaumaiam. Tax,
Konepecc npunumaem 2naeé npagumenscme u
noooepacusaem — oQuyuaIbHble KOHMAKMbL  C
napramenmamu opyeux cmpau, a yienst Ilaramol
npeocmasumenei u Cenama 4acmo 8wvle3dcaiom
3a epanuyy 8 cocmase OQUYUATLHBIX Oelecayull
Komnepecca (OHK), umobwvi ecmpemumuvcs ¢
UHOCMPAHHBIMU  TUOEPAMY, O3HAKOMUMbC  HA
mecme ¢ BO3HUKWUMU NPOOIEeMAMU, NPOOBUAMb

uHmepecol CoedunenHolx HImamoe u
usbupamernei u oaoice npeocmasisans
npe3udenuma. bonee mozo, mHocue u3z dmux

Meponpusmull.  nPo8oOSIMCcs €O OHSL OCHOBAHUS
CILIA; emecme onu cocmasusiton Maiou3y4eHHyro
obnacme 3AKOHOOAMENbHOU OUnIOMamuu.
Hacmosiyas cmamovss  npecnedyem 0Ose yenu.
Ilepsas — npedcmasumsv Ha OCHOBe MmenecpaMM
Tocoenapmamenma, obnapooosannvix WikiLeaks,
a maxoxce NOOOOPKU  HeOABHUX  NYOIUYHBIX
omuemo8 U  OPUSUHANBHBIX — UCTMOPUHECKUX
UCMOYHUKO8 Nepeblli 8 c8oeM pode NOOPOOHbI
pacckaz 0 3aKOHOOAMENbHOU — OUNJIOMAMUL.
Bmopas yenv — meopemuyecku o0b6ocHosamo
KOHCMUMYYUOHHOCMb  3Mou  npakmuxu. Texcm
OOKYMEeHmMOo8, UX NEePBOHAYANbHBIU CMBICT U
CLOJCUBWLAACS  NPAKMUKA — NOKA3bLEAIOM, — 4YMOo
paszoenenue  OUNIOMAMUYECKUX — NOJHOMOYULL
CllodiCHee, YeM NPUHAMO CUUMAmMb, U 4mo OHU He
NPUHAOTIeHCAm — UCKTIOUUMENbHO — NPe3UOeHM).
Ananuz paspywaem cmepeomun «eOUHCMEEHHO20
opeauay, onposepeaem WUpoKo
PAcnpocmpanennoe  MHeHue 0 MOM,  Ymo
npeobaaoarwas 4acms  BHeWHeNnoIUMU4ecKux
@yHKyutl  3aKkpeniena  3a  UCHOJIHUMENbHOU
8ACMbBIO, U  COOEPAUCUM  8bl8OObL,  UMeIoujue
npakmuyeckoe 3Hauenue Ons MeHCOYHAPOOHBIX
omnowenut CLIA.
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INTRODUCTION

In the midst of various disagreements over
the allocation of foreign affairs powers
between the president and Congress, there

is unanimous agreement on at least one corjacue

point: the president holds an exclusive
power to carry on official diplomatic
communications with foreign governments.
As Louis Henkin explained, “From the
beginning, the President has been the organ
of communication with foreign
governments and has had control of the
principal channels of information—
making the President the voice as well as
the eyes and ears of the United States.”1
The extent of the academic consensus on
this point is impressive. It is longstanding.2
It reflects the conclusions of a significant
number of scholars.3 And it draws support
even from those who generally oppose
claims of broad executive power in foreign
affairs.4 To put it simply, “Everyone agrees
that the President has the exclusive power
of official communication with foreign
governments.”S Indeed, according to
Edward Corwin, “There is no more
securely established principle of con-
stitutional practice than the exclusive right
of the President to be the nation’s
intermediary in its dealings with other
nations.”6 The literature thus creates the
impression of an unassailable constitutional
principle. I call this the diplomacy power
orthodoxy.

Expressions of the orthodoxy locate the
president’s power in any of several clauses
of Article II 7 and claim the support of
original meaning. 8

The accepted understanding is that the
Founders viewed an exclusively executive
diplomacy power as necessary for the
United States to respond quickly to
international events, preserve secrecy,
speak with a single voice, and negotiate
from a position of strength.9
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BBEJAEHUE

Hecmotpss Ha cnopbl O pacHnpeneiacHud MExAy
npesueHToM U KoHrpeccom mojaHoOMouYMi 10
MHOCTPAHHBIM JI€JlaM COXPAaHsETCs €AMHOIYIIHOE
II0 OJHOMY MOMEHTY: IIPE3UJIEHT

o0J1afjaeT UCKIIOYUTEIbHBIMU TOJTHOMOYUSAMH JJIS
BEJICHUS OoQUIMATIBHBIX JUIIOMATUYECKUX
CHOILUEHUI ¢ MHOCTPAaHHBIMU rocynapcramu. Kax
nucan Jlym Xenkun, «C camoro Hayana
IIPE3UACHT BBICTYIIA]l OPraHOM KOMMYHUKALIUH C
MHOCTPaHHBIMH IIPaBUTEIbCTBAMHA u
KOHTPOJIMPOBAJl OCHOBHBIE KaHaJbl MH(OpMAIUH,

qTO ACJaJI0 €ro KakK roJoCcoM, Tak M rjadaMu H

yimamu CoenrHeHHbIX LIITatoBy.1

Crenenp akaJeMHUYeCKOro KOHCEHCyca IO ATOMY
BOIIPOCY BII€UATISET, U 3TO JABHSS TpaauLus, 2
OTpaXkarolllass MHEHUE 3HAYUTEIbHOIO YHCiia
YUYEHbIX 3 W Haxonslas MNOJIEPKKY Aake Y
MPOTUBHUKOB Te€3MCa O IIUPOKUX TpaBax
HCIIOJIHUTEILHON BJAacCTH BO BHEIIHHMX Jenax.4
['oBopst mpotie, «Bce COTrIacHbI, YTO MPE3UJICHT
001agaeT HCKIIOYUTEIBHBIMUA MOJHOMOYUSIMU B
cdepe opUIMAITBHOTO OOIICHUS ¢ MHOCTPAHHBIMU
rocynapcrsaMm».S JleWCTBUTENBHO, N0 CIOBaM
Onsapna KopBuHa, «HEeT Oojiee HAICKHOTO
MPUHIUIIA KOHCTUTYUMOHHOM NPAKTUKH, YEM
UCKITIOYUTEIIFHOE  TIPaBO  TPE3UJICHTa  OBITh
nocpenuukoM CoenuHennbix IlltatoB B ux
CHOIIICHMSIX C IPYTUMHU cTpaHamu».6 Jluteparypa,
TaKUM obpazom, co3J1aeT BIICYATIICHUE
HE3BIOJIEMOr0 KOHCTUTYIIMOHHOTO MpHuHIUMNA.
Ha3bIBal0 3TO OPTOJOKCAJIBHBIM B3IVISIAOM Ha
JUATUIOMATHYECKUE ITOJTHOMOYHS.

C opromokcaabHOW TOUYKH 3pEHUS, HCTOYHUKHU
MIOJTHOMOYHI MTpe3nIeHTa MOYKHO HAWTU B JIHOOOM
13 HECKOJIBKUX NYHKTOB cTaThu II Koncturynuu 7
— PaBHO KaK M IOJTBEPKIEHUE NIEPBOHAYAIBHOIO
3HAYEHUS THX MOJIOKEHHUI. 8 CornacHo
OOIIENPUHATOMY I[MOHMMAHUIO, OTILIbI-OCHOBATEIN
CUMTAIIH, 4TO CoennHEHHBIM [IIraram
HEOOXO/MMBI 3KCKIIIO3MBHBIE TUILIOMAaTHYECKUE
[IOJTHOMOYMSI HUCHOJHUTENIBHOW BIIACTH, YTOOBI
OBICTPO pearupoBaTb Ha MHPOBBIE COOBITHS,
COXPAHATb  CEKPETHOCTb, T'OBOPUTH  E€IMHBIM
roJI0COM U BECTU NEPETOBOPHI € TO3ULUH CUJIBL.9
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Underlying this view is a concern that
nonexecutive diplomacy powers, much like
an independent foreign policy power for
states, would introduce multifarious and
even conflicting voices into the conduct of
foreign affairs.

The orthodoxy, however, is both imprecise
and incomplete—imprecise in that it tends
to overstate the breadth of executive power,
and incomplete in that it neglects the
possibility of legislative power.

Far from absent, international diplomacy by
Congress is longstanding, frequent, and
widespread. In most cases, federal statutes
facilitate the practice.10

Legislators travel abroad to investigate
conditions in other countries, lobby foreign
governments, negotiate agreements, speak
on behalf of the president and the U.S.
government, and even oppose executive
policies.1i1

For its part, Congress receives foreign
delegations, maintains official contacts with
foreign parliaments, and supports the
international travel of its members. 12

Together, these practices comprise an
understudied  domain  of legislative
diplomacy.

Details about legislative diplomacy have
long evaded scrutiny. The State Department
and members of Congress keep most of the
communications nonpublic.13  Statutory
reporting requirements are minimal.is News
coverage is sporadic.

Legislators, moreover, may have political
incentives to be less than candid about the
substance or even occurrence of their
contacts with foreign leaders.

As a result, the practice is a poorly
understood mode of U.S.engagement with
the world.
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B ocHoBe 3TO# TOUkKH 3pCHUA JICKAT OIIACCHMA,
qTO0  JUINIOMATHYCECKUC  ITOJIHOMOUYHUA  APYIrux
BETBEH BJIaCTM, KaK W IIpaBa MTAaTOB Ha
HCE3aBUCUMYKO BHCIIHIOKO IIOJIMTUKY, CIIOCOOHBI
IIPUBHECTU B MHOCTPAHHBLIC [€JIa Pa3HOr'0JIOCUILY
" JaXXC ITPOTUBOPCYUUA.

JlaHHBIN B3IV, OTHAKO, SIBJISIETCS OAHOBPEMEHHO
HETOYHBIM M HENOJHBIM — HETOYHBIM B TOM
CMBICJIE, YTO OH CKIOHEH IpEyBEINYUBaATh
LIUPOTY HOJHOMOYHM HCIIOJHUTEIBHOW BIIACTH, a
HEMOJHbIM, TOCKOJIBKY He OepeT BO BHUMaHUE
BO3MO>KHOCTh TaKHX MOJIHOMOYH
3aKOHOAATEIbHOU BETBHU. MexnyHapoaHast
auroMaTts KoHrpecca He IpocTo CyIIECTBYET,
€€ JCATEIBbHOCTh HOCHUT JaBHUM, YacTbli U
LIIMPOKUN XapakTep, U B OOJBUIMHCTBE CIy4yacB
(benepanbHble 3aKOHBI IOMOT'AOT €1 B 3TOM.10

3aKOHOJATEeNN BBIE3KAIOT 33 TPAHMILYy, YTOOBI Ha
MeCTe€ M3Y4YMThb CUTYalUIO, JOOOHUpOBaTh T€ WU

HHEIE naeu cpeau uX o¢uIIHATBEHBIX
MpEICTABUTEIIEM, 3aKJII04YaTh COTJIallICHMS,
BBICTYIIATh oT HUMEHU Mpe3ueHTa u

npaButensctBa CIIA, a wHOrAa W BBICTYIATh
IIPOTUB MOJUTUKU HUCIOJHUTENbHOU BiacTu.i1 Co
CBOEH CTOPOHBI, Konrpecc MPUHUMAET
MHOCTpaHHbIE Jiesieranm, HOJJIEPKUBAET
ouIHMaNbHBIE KOHTAKTHI C MapJIaMEHTaMU JPYTHUX
CTpaH W COJEHCTBYET 3apyOEKHBIM TIO€3]KaM
CBOMX W4JIEHOB.2 Bce BMecTe 3TO cocTaBisieT
MaJOM3Y4Y€HHYI0  00JlacTh  1OJ  Ha3BaHUEM
«3aKOHOJATeNbHas AUITIOMATHUSY.

Jlonroe  Bpemst  JeTanM  3aKOHOJATENbHOU
IUITIOMAaTHH ~ yCKOJNB3aJIM  OT  MPUCTAIHHOTO
BHUMaHUs. [ OCyZapcTBEHHBIH JemapTaMeHT |
el KoHrpecca He myOnMKyrOT OOJBIIYIO YaCTh

COOTBETCTBYIOIIUX JIOKYMEHTOB. 13
YcTaHOBIEHHBICE  3aKOHOM  TpeOOBaHUS K
OTYETHOCTU MUHUMAJIbHBI. 14

OCBGIIIGHI/IG CcOOBITHI B HOBOCTAX HOCHUT
cropaauueckuid  xapakrep. bomee Toro, 'y
3aKOHOJATeNell  MOTyT OBITb  TOJUTUYECKHE
CTUMYJBl  OBITh MEHEEe OTKPOBEHHBIMH B

OTHOIIIEHWM CYIECTBA M JaKe Xapakrepa HX
KOHTaKTOB C HHOCTPAHHBIMHU JIUIEPaAMH.

B pesynprare sTa mpakTUKa MPEACTaBISET COOOM
HE OYeHb MOHITHBIA CIOCOO0 B3aUMOJEHCTBUS
CIIA ¢ mupom.
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WikiLeaks, however, has presented an
unprecedented opportunity to evaluate this
practice. In 2010 and 2011, the
organization released to the public
approximately 250,000 State Department
cables, many of which provide extensive
and often verbatim descriptions of
communications between U.S. legislators
and foreign officials.1s

These cables make it possible to examine
the practice of legislative diplomacy in
more detail than ever before. Together with
other sources, such as federal travel reports,
they help illuminate the total volume of the
practice, its purposes, the destination
countries, the senators and representatives
involved, and the leaders with whom they
meet.16

These details challenge the prevailing sense
that diplomacy is an executive prerogative
and call for a more nuanced account of the
separation of powers.

Under the orthodoxy’s influence, most
legal analyses have treated the president’s
monopoly over official communication as a
given, rather than as a point of criticism or
elaboration, and the diplomacy power itself
as doctrinally untextured.

Few scholars have acknowledged that
legislative diplomacy occurs, and none
have addressed the extent of its
constitutionality.

One resulting problem is theoretical: the
gap between theory and practice means
either that Congress systematically violates
the separation of powers or that the
orthodoxy is incorrect—or, at the very
least, incomplete.

A second problem is practical: lacking a
theoretical foundation, legislative diplo-
macy occurs in a constitutional void that
imposes no principled limits on the conduct
of members of the House and Senate and
offers no guidance on the extent to which
planned communications are permissible.

A theory about the diplomacy powers of
Congress would help alleviate these
problems.
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WikiLeaks, OJHAKO, MpeA0CTaBHIIA
OeclpereICHTHYI0 BO3MOXHOCTh OLIEHUTH 3Ty
npaktuky. B 2010-2011 rr. opraauzanus
oOHapogoBasa okojio 250 THIC. TelerpamMm

l'ocnenapramenTa, MHOTHE U3 KOTOPBIX COAEPIKAT
noJpoOHOE, YacTO JOCIOBHOE M3JIOKEHHUe Oecen
3akoHomarenet ~ CIHJA ¢ uHOCTpaHHBIMHU
O(UIMaTBHBIMY JIUIIAMH. 15

OTu TenerpaMMbl MO3BOJISIIOT U3YYUTh NPAKTUKY
3aKOHOJATEIbHOM IUIUIOMATUU OoJiee NETalIbHO,
yeM Korja- Jmbo mnpexnae. Bmecre ¢ npyrumum
MCTOYHHUKAMH, TAKUMH Kak (hefepasbHble OTYETHI
O TMOoe3[KaX, OHMU IIOMOTalT BBIABUTH OOLIUI
00bEeM JTOH [JESITENbHOCTH, €€ IIeNH, CTPaHbI
HA3HA4YCHMs, YYaCTHUKOB — CEHATOPOB U UJICHOB
[TanaTel mpencraBuUTENed, a TaKkKe C KEM U3
MHOCTPaHHBIX JIUAECPOB OHU BCTPEYAIOTCH. 16

Jlarable  (akThl OpPOCAIOT BBI3OB OBITYIOIIEMY
MHEHHIO, 4TO JUIUIOMATHS ABIISIETCS
MPEPOTraTUBOM HCIIOJHUTEIBHON BETBH BJIACTH, U
TpeOyroT Oojiee TOHKOTO aHaiu3a pas3felieHus
Biracted. llox BiaMsAHMEM  OpPTOAOKCAIBHOIO
B3rJIsija OOJIBIIMHCTBO aHAJIMTHKOB JI0 CHX MO
BUACIM B  MOHOIOJMM  NPE3HJICHTa  Ha
opUIHMANBbHYI0 KOMMYHHUKALIMIO HE MpeaMeT
KpUTUKH  WIM  W3y4YeHUs, a  JaHHOCTD,
paccMarpuBas JAUIUIOMAaTUYECKUE TOJHOMOYHUS
KakK HEeYTO JOKTPUHAIBHO OJHOpoaHoe. HemHorue
ydeHble MpHU3HaBaIH caM (aKT 3aKOHOJATEIbHON
JUILUIOMAaTHH, U HUKTO HE 33JaBAJICSI BOIIPOCOM,
HaCKOJIbKO OHa KOHCTUTYLUHMOHHa. B pe3ynbrare
OJlHa W3 MpoOJeM HOCUT TEOPETUUYECKUI
XapakTep: pa3pblB MEXIY TEOPHUEH M IPAKTUKOU
o3HauaeT 100 T0, uTo KoHrpecc cucreMatnyecku
HapylIlaeT NPUHLHUI pa3[eleHust BiacTed, Iudo
TO, YTO OPTOAOKCAIBbHBIA B3I OIIMOOYEH —
WM, 10 KpailHe Mepe, HenoloH. Bropas
mpobiieMa  SBISETCS — MPAKTUYECKOH:  MpH
OTCYTCTBUH TEOPETHYECKOU OCHOBBI
3aKOHOJATENbHAs  JUIUIOMATHS BO3HUKAET B
KOHCTUTYLIMOHHOM  BaKyyme, KOTOpbI  He
HajaraeT MPUHIUIHAIBHBIX OTPAaHUYEHUW Ha
noseneHue wieHoB Ilamarel mpeacraBuTened u
Cenara u He 1aeT yKa3aHUW OTHOCUTENIBHO TOTO, B

KakOM  CTENeHW  JonycTHMMa  IUlaHupyeMas
KOMMyHHKalus. Teoperndyeckoe 00OCHOBaHUE
JUIUIOMaTHYeckux — noiaHomounid  Konrpecca
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In developing this theory, I rely on several
key terms. “Diplomacy” denotes any act of
communication with a foreign government
by a U.S. government institution or
official.iz

Under this general definition are categories
that differ based on the branch of the
federal government that is involved, the
capacity in which the communicator
speaks, and the communicative purpose:
“Legislative diplomacy” is diplomacy by
Congress or one of its members, while
“executive diplomacy” is diplomacy by an
executive agency or official; “sovereign
diplomacy” is diplomacy on behalf of the
United  States, while “‘subsovereign
diplomacy” is on behalf of any component
of the U.S. government, such as Congress;
and “investigatory diplomacy” is diplo-
macy carried out for the purpose of
collecting information, while
“noninvestigatory diplomacy” is for any
other purpose, such as lobbying foreign
governments.  Permutations of these
categories yield a matrix of practices. For
example, a member of Congress who
speaks with a foreign official on behalf of
Congress for an investigatory purpose
engages in inves- tigatory, subsovereign,
legislative diplomacy. This categorization
scheme will facilitate the constitutional
analysis that follows.

This Article proceeds in three parts.

Part 1 reveals the results of a thorough
investigation into the nature and extent of
modern legislative diplomacy.

A comprehensive review of WikilLeaks
cables describing diplomacy conducted by
members of the 111th Congress in 2009
shows that individual legislators participate
for a variety of reasons—ranging from fact-
finding to representing constituents—and
that the practice is a systemic feature of
U.S. engagement with other countries.
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CIOCOOCTBOBAJIO OBI PEIICHUIO 3THX ITPOOIIEM.
Pa3BuBas naHHyIO TEOpHIO, S HUCHOIB3YIO DS
KITIOYEBBIX TEPMHUHOB. «JlMTIOMaTHS» O3HA4YaeT
mo0oit  akT  OOWmIEHHS  TOCYIapCTBEHHOIO
yupexaeHus unu jgoibkHoctHoro smna CIIA ¢
MHOCTPAHHBIM MTPABUTEIHCTBOM. 17

B 3aBucumocTH OT BeTBH  (heAepaTbHOTO
MPaBUTEILCTBA, K KOTOPOM OTHOCHUTCS
MEPEroBOPIINK, KadecTBa, B KOTOPOM OH
BBICTYNaeT, M 1Iend oOmeHuss 3To obiiee

OIpCACIICHUC NCINTCI Ha HECKOJIBKO KaTGFOprI.
«3a1<0Hoz(aTeana;1 JUITTIOMAaTHus» - 9TO
JUITTIOMaTUsA KOHI‘pGCC& Wik OJHOro Hu3 €ro

YJICHOB, «UCIIOJITHUTCIbHAA» - JUITTIOMAaTuA
oprana HUCIIOJIHUTEILHOM BJIaCTHU nim €C
JOJIZKHOCTHOI'O Jmna, «CYBCPCHHAAM» —

mumioMatuss oT Jauna Coenunednbix 1lITaToB;
«cyOcyBepeHHas» — OT JMIa J00H COCTaBHOM

gyactu  npasutensctBa  CHIA,  wampumep,
Konrpecca; u, HakoHel, «paccieqoBaTelbCKas
IATUIOMATHSY, HaIpaBJICHHAsS Ha coop

uHbOpMaLlUK, U «IUILUIOMaTHs, HE CBA3aHHas C
paccieloBaHUAMU», OCYILECTBIsIEMas B JIHOOBIX
Apyrux ILensiX, TakuX Kak JioOOupoBaHue
HHOCTpPAHHBIX IPAaBUTCIILCTB. HGPGCTaHOBKI/I 9TUX
KAaTeropuydl  JAl0T HaM  MAaTpUIly  IPaKTHUK.
Hanpuwmep, unen Konrpecca, koTopslii oOmaercs
C MHOCTPaHHBIM JIOJDKHOCTHBIM JIMIIOM OT UMEHU
Konrpecca ¢ nenbro nmpoBeIeHUsl paccilea0BaHus,
y4acTBYET B pacciieloBaTeIbCKON cyOCyBepeHHOM
3aKOHOJATENbHON auIuioMatun. Takasg cxema
KaTeropuszaluy OO0JIErYUT HaM IOCIEeIyHOIUi
KOHCTI/ITYIII/IOHHI)If/'I aHaJInu3.

Hacrosimast cratbsi COCTOMT U3 TPEX YacCTEH.

B wactu 1  mpeacraBieHsl  pe3yibTaThl
THIATEJIBHOTO  MCCIIEJOBaHMS  Xapakrepa U
MacimTabOB  COBPEMEHHOM  3aKOHOAATEIIbHOU
JUIUIOMAaTHH.

Bcectoponnmii ananmus tenerpamm WikiLeaks ¢
ONHCAaHUEM JUIUIOMATUYECKUX YCHWIMHA YJIEHOB
111-ro Konrpecca B 2009 r., moka3bIBaeT, 4TO
OTJENbHbIE 3aKOHOJATEIM YYacTBYIOT B 3TOH
NESTeIbHOCTH 10 ILEJIOMY psly HPUYUH — OT
KEJIaHUsl YCTAHOBUTH (aKThl 1O IMPEACTaBICHUS
MHTEPECOB HM30HMpaTeNeil — M 4YTO 3Ta MpaKTHUKa
ABIISICTCA CHUCTEMHOH 0COOEHHOCTBIO
B3aumojeiicteuss CILIA ¢ napyrumu crpaHamu.
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For example, in 2009 alone, members of
the House and Senate took over 2,000
official trips abroad and, in doing so,
visited at least 117 foreign countries and
met with numerous foreign leaders.
Lobbyist reports and other primary sources
also show extensive contact between
foreign governments and Congress.

Part II theorizes about the constitutionality
of legislative diplomacy by evaluating the
orthodoxy’s foundations in the text and
original meaning of Article II.

The claim here is simple: the contours of
the executive diplomacy power leave room
for a legislative counterpart in at least one
sense, and possibly a second as well. First,
in granting the president the power to com-
municate on behalf of the United States,
Article II leaves open the possibility that
individual legislators and Congress can
communicate with foreign officials in a
subsovereign capacity. Canonical indicia of
original meaning confirm as much.

For example, members of the first Congress
frequently conferred with foreign diplomats
about official business, Congress itself cor-
responded with foreign governments
through executive channels,is and the
Washington Administration did not object
to these practices.lv Second, legislative
diplomacy raises the novel question of
whether there is an executive power of
horizontal  delegation, = whereby the
president can deputize officers from
another branch to carry out executive
power. Although the delegation power’s
textual provenance is  questionable,
customary practice suggests that it exists:
presidents have wused both federal
legislators and judges to carry out the
Article II power to represent the United
States in international fora on a number of
occasions throughout U.S. history.
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Hanpumep, tompko B 2009 1. unensl IlamaTer
npencraButeneid u Cenata coBepmuiau Oolee
2000 o¢uIuampHBIX MOE3/10K 33 TPAHHMILY, TOCETUB
He MeHee 117 cTpaH W BCTPETUBIINCH C LIEJIBIM

psiaoM HHOCTPaHHBIX JINAEPOB. OTtuetbl
JT000MCTOB M Jpyrue MEPBOMCTOYHHKH TaKXKe
CBHJICTEIILCTBYIOT 00 OOIIMPHBIX KOHTAKTax
MEXIy HWHOCTPAHHBIMU MPABUTEIBCTBAMU U
Konrpeccom.

B wacru Il aBrop  Teoperusupyer o
KOHCTUTYLMOHHOCTH 3aKOHO/IaTE€JIbHON
JUTIOMATHH, OLICHUBAs 000CHOBAHHOCTh
OPTOAOKCAJIBHOTO B3IJIsiAa C TOYKH 3pEHUs

(GOpMYJIMPOBOK ¥ TIEPBOHAYAILHOTO 3HAYCHUS
crareu 1.

WUnes nmpocra: KOHTYPbI JUITIIOMAaTHYCCKHUX
MMOJTHOMOYHMH HUCITOJIHUTEILHOM BJIACTH OCTaBIISIOT
MECTO I 3aKOHOJATCJIbHOIoO aHajaora, II0

KpaliHell Mepe, B OIHOM acleKTe, a BO3MOXKHO, U B
IByX. Bo- mepBbIX, NpeaocTaBiisAs NPE3UACHTY
MOJTHOMOYHS o0marbes oT uMeHH CoeMHEHHBIX
[lIraroB, crarbs II  ocTaBuseT  OTKPBITOU
BO3MO>XHOCTb TOT'O, YTO OTAEJIbHBIE 3aKOHOJATENIN
n Konrpecc moryr o0marbcsi ¢ WHOCTPaHHBIMHU
JODKHOCTHBIMH ~ JIMAMM B cyOCyBEpeHHOM
Ka4ecTBe. Kanonnueckue [IPU3HAKU
IIEPBOHAYAJIBHOTO 3HAYEHUS IMOATBEPKAAIOT ITO.
Hanpumep, unensr nepBoro Konrpecca wyacto
COBELIAIMNCh C MHOCTPAaHHBIMU JIHIIJIOMaTaMH IO

opunmaneHeiM  BompocaMm, cam  Konrpecc
MePENUChIBAIICS c MHOCTPAaHHBIMU
MMpaBUTCILCTBAMU I10 HUCIIOJIHUTCIIbHBIM
KaHaJlaM,l8 M aJMUHUCTpauus BamwmHrrona He
BO3pakajla TMPOTHMB TaKOM MpakTUKu.19 Bo-
BTOPBIX, B  CBA3M C  3aKOHOAATEJIbHOU

JUIUIOMAaTHEN BO3HHMKAET HOBBIA BOIIPOC: MOXKET
JIM TPE3UJEHT Ha3HayaTh JIOHKHOCTHBIX JIMI[ W3
JpYyrod BETBUM BJIACTU JUIA  OCYIIECTBICHUS
ITOJITHOMOYHMH  MCIIOJIHUTEILHOM BETBH? XOTS
HaWTHU 3TOMY MOJTBEPXKACHUE TAe-IN00 B TEKCTE
COMHHUTEIIbHO, TMpPAaKTUKa MOJICKa3bIBAET, YTO
MOXET: MPE3UAEHTHI HEOJHOKPATHO, Ha
npotsbkeHun Bce ucropun CIIA, npunekanu
Kak (QenepalibHbIX 3aKOHOZATeNel, Tak U cyneu
JUISL OCYLIECTBJIEHUS MOJTHOMOYMH 10 crathe I, a
uMeHHO mpeacTaBisaTe Coenunennsie lllTater Ha
Pa3IMYHBIX MEXIYHAPOAHBIX (hopymax.
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Part III concludes by developing positive
theories of constitutionality under Article L.

Here, the argument is that the orthodoxy
oversimplifies the separation of powers by
neglecting ways in which the Constitution
empowers Congress independently to
conduct official diplomacy.

The specific theory of empowerment
depends primarily on one’s view about the
applicability of the doctrine of enumerated
powers, which holds that the words and
implications of the Constitution’s written
text are the exclusive foundation for federal
power.

Section III.A argues that, if the doctrine
applies, Congress has power only to declare
war and to engage in other inter- national
communications for the limited purpose of
investigating extraterritorial facts. Under
this analysis, noninvestigatory
communications by Congress are mostly
unconstitutional.

Section III.LB then questions on three
grounds whether the enumerated powers
doctrine applies: First, Article I is generally
agnostic to the conduct of individual
members of the House and Senate.

Second, Justice Frankfurter’s Youngstown
concurrence and a se- ries of more recent
cases establish that customary executive
practice and legislative acquiescence can
form a nontextual gloss on executive power
in foreign affairs.20

While legislative diplomacy raises the
converse question of whether legislative
custom and executive support can adjust
the scope of legislative power, custom-
based functionalism can work in both
directions. And third, the Supreme Court’s
decision in Curtiss-Wright suggests that the
fundamental source of foreign affairs
powers is an extraconstitutional concept of
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Yacts III 3aBepmiaercs pa3pabOTKON MO3UTUBHBIX
TEOpPUIl KOHCTUTYLIHOHHOCTH B COOTBETCTBUU CO
cratbei [.

31ech Haml apryMeHT COCTOMT B TOM, 4YTO
OPTOJIOKCAJIBHBIN B3IJISII YPE3MEPHO YMIPOIIAET
pasaeneHue BiacTed, mpeHedperas crnocodamu, ¢

IIOMOILIBIO KOTOPBIX Koncturynus
ynoinHoMounBaer  KoHrpecc  caMoCTOATENBHO
IIPOBOJIUTH ourmansHyto JUILUIOMATHIO.

Konkpernas teopusi HajelleHUs] MOJTHOMOYUSIMHU
3aBUCHUT B MEPBYIO OYEPE]b OT BALIErO MHEHHS O
MPUMEHUMOCTH  JOKTPUHBI  IE€PEUUCICHHBIX
MTOJIHOMOYHH, COTJIACHO KOTOPOW (HOPMYITHPOBKU
Y T0JIpa3yMEBAaEMblii CMbICI MUCBMEHHOI'O TEKCTA
Koncrurynun SIBJISTFOTCS HCKJIIOUYNTEIIbHOMN
OCHOBOH (herepanbHOM BIACTH.

B pazpene IIILA yrBepxkpaercsd, 4TO, €cClu
JNOKTpuHa mnpumeHuMa, KoHrpecc umeer mnpaso
TOJBKO OOBSBIISITH BOMHY M y4aCTBOBATh B IPYTUX
MEXIYHAPOAHBIX CHOILIEHUSX C OrPaHUYECHHOU
LEJIbI0  pacClieIOBaHUS  IKCTEPPUTOPUATIBHBIX
coOpiTuid. [lpm TakoM aHanu3ze 3arpaHUYyHas
nearenbHOCTh  KoHrpecca, He CBs3aHas C
paccie10BaHUsIMU, OobIei YacThIO
npotuBopeynT KoHncturyuuu.

Hamee, B paszmene III.B, 3amaercs Bompoc,
NPUMEHUMA JM  JIOKTPUHA  IE€PEUYUCICHHBIX
nonHoMounii. [Ipu 3ToM npuBOAATCS TPU JOBOAA.
Bo-niepBbIX, craths I, kak IIpaBUIIO, HHUKaK HE
YUUTHIBAET TIOBEACHUE  OTACIIbHBIX  YJICHOB
[Tanater npexncraBureneit u Cenara. Bo-BTopbix,
KaKk [IOKa3aJd COBIAJAI0IIEe MHEHUE CYJbU
OpankdypTepa B Jelie KOMITAaHUHA Y oungstown u
psng Oonee mMO3MHUX Jell, OObIYHAS MPaKTHUKA
HCIOJIHUTEIBHON BIACTU U MOJTYAIMBOE COTJIACUE
3aKoHOAaTeneil Moryr ©0e3 CJIOB  BBITOAHO
MPEJACTABJIATh  [OJHOMOYHMS  HUCIOJHUTEIbHON
BETBH BJIACTH B MHOCTPAHHBIX JI€]aX.20

XoTs 3aKOHOJATENbHAS TUIUIOMATHS MOJHHUMAET
OoOpaTHBIN BOIIPOC — MOXKET JIM 3aKOHOAATeIbHAs
Tpaauldsg TpPU TOAJEPKKE HCIOIHUTEIbHOM
BJIACTHU peryiaupoBaTh MTOJTHOMOYH S
3akoHoAaTenel B cdepe HMHOCTPAaHHBIX Jell,
OCHOBaHHBIM Ha OObIYae (PYHKIMOHAIU3M MOXKET
cpaboTath U B TY, U B IPYTYIO CTOPOHY.

U, B-Tpetbux, pemienne BepxoBHOro cyna no neimy
komrnanuu Curtiss-Wright mnpeamonaraer, 4To
OCHOBHBIM HMCTOYHUKOM IIOJTHOMOYMH B cdepe
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national sovereignty.21

The first point means that the enumerated
powers doctrine does not apply, even on its
own terms, to individual diplomacy that
lacks an institutional signature.

The second and third are subjects of
varying levels of criticism but provide
reason at least to question whether any
legislative ~ diplomacy  requires  an
affirmative foundation in Article I.

Section II.C in turn operates on the
premise that the enumerated powers doc-
trine does not apply. In this analysis, no
Article 1 justification is needed, and the
only task is to explain why legislative
diplomacy is constitutional under a
nontextual framework.

Due to the frequent, widespread, and
longstanding nature of the practice and
executive acquiescence, communications
that do not intrude on Article Il power are
likely entitled to the status of constitu-
tional custom under a converted Frankfurter
analysis. Similarly, customary practice
helps explain how, under Curtiss-Wright,
any portion of an extraconstitutional
diplomacy power could belong to Congress
rather than to the president.

The result under these analyses is that
subsovereign diplomacy by Congress is
constitutional regardless of whether the
communications have an investigatory
purpose. I conclude with a brief discussion
of implications.
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HHOCTPAHHBIX ACJI SABJISICTCSA BHCKOHCTUTYLIMOHHASA

KOHLENIMUS  HAMOHAIBHOIO  CYBEPEHHUTETA.2l
IlepBblli  DyHKT O3Ha4yaeT, 4YTO JOKTPHHA
IIEPEUUCIICHHBIX  IIOJIHOMOYMN  HENPUMEHHUMA,

Jake Ha CBOMX COOCTBEHHBIX YCJIOBHSX, K
WHIUBUAYATbHON NUIIOMAaTUU 0€3 ydacTusi TOro
WJIM MHOTO rOCYJapCTBEHHOIO0 HHCTUTYTA. BTOpoi
U TPETUH MYHKTHl BBI3BIBAIOT PA3HYIO CTEIEHb
KpHUTHKH, HO, II0 KpallHEN Mepe, Nat0T OCHOBAHUS
YCOMHUTBCS B TOM, 4YTO i  JH0OOH
3aKOHOJIATCJLHONH  JUIUIOMATHH  HEOOXOIMMO
HaliTn obocHoBanue B cTtatbe 1. Pasnmen III.C, B
CBOIO OYEpEeIb, UCXOAUT U3 MPEANOCBUIKH, YTO
JOKTpUHA MEePEUYUCICHHBIX MMOJTHOMOYH I
HerpuMeHnuma. [Ipu sTom ananmmsze 0OOCHOBaHME
coryiacHo cratee | He TpeOyeTcs, U eqUHCTBEHHAS
3aJla4a COCTOHMT B TOM, YTOOBI OOBSICHUTD, IOYEMY
3aKOHOAAaTeIbHAas JUTIOMATHS SIBJISICTCS
KOHCTUTYLIMOHHOM «be3 TEKCTOBOI'O
opopmienus». M3-3a 9acToro, mMoBCEMECTHOTO U

JABHETO  XapakKTepa JIaHHOW TMPAKTUKA U
MOJTYAJIUBOTO cornacus co CTOPOHBI
WCIIOHUTEIILHOW  BETBHM  BJIACTH  BHEIIHHE

CHOILCHHS, HE HApYIIAIOIIUE IOJHOMOYHS TI0
cratbe II, BEpOSATHO, MMEIOT MPAaBO HaA CTaTyC
KOHCTUTYLIMOHHOTO OObIYasi B COOTBETCTBUH C
aHAITN30M JIOBOJIOB OpankdypTrepa.
AHaNoOrMyHbBIM  00pa3oM, OOBIYHAS TIPAKTHKA
MIOMOTaeT OOBSCHUTH, IOYEMY B COOTBETCTBHH C
pewenreM no neny Curtiss-Wright mro6ast yactb

BHCKOHCTUTYLITMOHHBIX JUIITIOMAaTUYCCKUX
MTOJIHOMOY U Moria OBl MIPUHA/IJICKATh
Konrpeccy, a He mnpesunenty. PesympraTom

aHajy3a BCEX TpEX JOBOJOB SBIISIETCA TO, 4YTO
aumoMarust non asrupor KoHrpecca sBusiercst
KOHCTUTYLIMOHHOM HE3aBUCUMO OT TOI'0, UMEET JIU
KOMMYHUKaLHS c MHOCTPAaHHBIMHU
MPEACTaBUTENSIMU PACCIIEIOBATENbCKYIO LieNb. B
KOHIIE 51 KPATKO CKaXXy O 3HAYEHUHU 3TUX BBIBOJIOB.
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I. MODERN PRACTICE

In reading the literature on U.S. foreign
relations law, one gets the impression that
the executive alone holds constitutional
authority to carry on international
diplomatic communications, but in fact
Congress and its membership have
communicated with foreign governments
since the Founding.22

Today, this practice has a variety of
manifestations. Groups of legislators form
official and unofficial congressional
delegations (“CODELs” and “NODELs,”
respectively) and travel overseas to confer
with  foreign leaders.s  Conversely,
members of the House and Senate receive
representatives of foreign governments in
the United States.s And legislators
communicate with foreign officials by
telephone, fax, letter, and email.2s.

These practices are widespread.2s They are
also, however, difficult to document. Many
of the contacts are simply not in the public
record, and even the available docu-
mentation is both voluminous and scattered
among several sources.2z As a result, it is
impossible to capture the full extent of the
modern practice, particularly over the
course of years.

This Part, therefore, takes on the more
manageable task of aggregating the existing
evidence of legislative diplomacy that
occurred in 2009, which corresponds with
the first session of the 111th Congress and
is the most recent year for which the
available evidence is the most complete.2s

Section I.LA focuses on the contemporary
practice.  Section 1B  places the
contemporary evidence into historical
context by revealing some of the antecedent
practices of the nineteenth and twentieth
centuries.

The goal is to provide the most detailed
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I. COBPEMEHHAS ITPAKTUKA

[Ipu yTeHum nUTEpaTyphl MO 3aKOHOAATEIBLCTBY
CILIA o MexayHapOAHBIX OTHOIICHHUSIX CO3/IaeTCs

BIICYATJICHHUC, 4qTo TOJIBKO HUCIIOJTHUTCIIbHAA
BJI1aCTb o6naz[aeT KOHCTUTYIITUOHHBIMU
IIOJIHOMOYHUAMHU Ha MCKAYHApPOAHLIC

TUTUIOMATHYECKUE KOHTAKThl, HO Ha CaMOM Jelie
Konrpecc wu ero uneHsl oOmaroTcs C
WHOCTPAaHHBIMU TPABUTEIBCTBAMU C MOMEHTA
ocHoBanus CIIIA.22

Ceromuss  9Ta  MHpakTUKa  HMEET  CaMble
pa3zHoOOpa3HbIC MIPOSIBIICHUSI. ['pymmsr
3akoHoAareneil (QopMHUPYIOT OQHUIHAIbHBIE U
Heodunmansueie aeneranuu Konrpecca (OJJK u
HOJIK coOTBETCTBEHHO) U BBIC3KAIOT 32 TPAHUILY
AJd  BCTpECY C HHOCTPAHHBIMU JIMACPAMM.23 n
HaoOopoT, wuinenbl IlanmaTel mpencraBuTeNne u
Cenara HNPUHUMAIOT IIPEICTABUTENEH
MHOCTPAHHBIX MPaBUTENHCTB B (CoeIMHEHHBIX
[lIrarax.24 Takke 3akoHOAATENM OOIIAIOTCA C

HHOCTPAHHBIMH  OQUIMATBHBIMH  JIUIIAMH 10
tenedoHy, ¢akcy, OOBIYHON U DJICKTPOHHOM
oYTe.25

HpaKTI/IKa TaKuXx KOHTAKTOB IHUPOKO

pacnpocTtpaHeHa.2s OQHAKO HUX TakXke TPYAHO
JOKYMEHTUPOBaTh. MHOrMe MpOCTO OTCYTCTBYIOT
B OTKpBITBIX HCTOYHUKAX, U Ja¥e JOCTYIHas
JOKYMEHTALHS SIBIISICTCS OJTHOBPEMEHHO
00BEMHONW M pPa30pOCAHHON MO LEIOMYy psay
HCTOYHHUKOB.27

B pe3ynprare HEBO3MOXHO B TIOJHOM Mepe
OXBaTUTh COBPEMEHHYIO MPAKTHKY, OCOOCHHO Ha
MPOTSHKCHUM MHOTHX JieT. Takum oOpa3oM, B 3TOH
YacTH CTAaThbH MbI IIOIBLITAEMCSA B34Th Ha CeOs
0ojee BBIMOJHUMYIO 33Jadyy IO OOOOLICHUIO
CYIIECTBYIOIINX CBUJIETEIILCTB 3aKOHOJATEIbHOMN
IHIIoMaTHi, uMmeBnied Mmecto B 2009 r., uTo
cootBeTcTBYyeT nepsBou ceccun 111-ro Konrpecca
U SBJISETCS TOCJIEAHUM TOJAOM, JJISI KOTOPOTO
HMEIOIIHECS JI0KA3aTeIbCTBA SIBJISIOTCS Hanbosee
nojHbMU.28 Pazien LA mocBsieH COBpeMEHHOMH
npaktuke. Pasznen 1.B momemaer coBpemMeHHBIE
CBUJICTEJILCTBA B  HCTOPUYECKHH  KOHTEKCT,
ONMCHIBAs IPAKTHKY, CyLIECTBOBaBIIyl0 B XIX-
XX BB. Llenb cocTout B TOM, YTOOBI MPEICTABUTH
KaK MOXKHO 0OoJjiee MOJpOOHBINH Ha CETOMHSIIHUN
JIEHb OTYET O COBPEMEHHOW 3aKOHOAATEIbHOMN
JUIUIOMAaTUM M CO3/1aTh 3MIIMPUYECKYID OCHOBY
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account of modern legislative diplomacy to
date and, in turn, the empirical foundation
for a new constitutional analysis.

A. Contemporary Evidence

The contemporary evidence comes from
several sources. The Congressional Record
contains reports on the countries to which
members of the House and Senate travel on
public funds, 20 while the Office of the
Clerk of the House of Representatives and
the Senate Office of Public Records pub-
lish reports on privately financed travel.so
Interviews with former senior officials in
the State Department illuminate the process
of interbranch collaboration.
Approximately 700 State Department
cables from WikiLeaks in turn offer
detailed accounts of travel purposes and the
types of communications that federal
legislators had with foreign officials in
2009.31  This Section assembles and
analyzes these sources.

1. Foreign Travel

a. Anecdotal Evidence

CODEL travel reflects a process of close
cooperation between legislative and
executive officials. Most trips occur at the
initiative of the legislators themselves, with
the executive playing the role of
facilitator.zz The Department of Defense
reserves available military aircraft for
transportation,33 while the State
Department’s Bureau of Legislative Affairs
works with local embassy staff to arrange
accommodations and other logistical
assistance.34

State Department officials in Washington at
times confer with CODEL members in
advance to coordinate the content of the
members’ planned communications with
the host government.3s Local embassy staff
also play an important supporting role by
sending reports to brief CODEL members
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AJIsI HOBOT'O KOHCTUTYLIMOHHOTI'O aHAJIM34a.

A. CoBpeMeHHbIE CBUIETEIbCTBA

CoBpeMEHHBIC  CBHJCTECIBCTBA  HMMEIOTCS B
HECKOJIBKUX HMCTOYHUKAX.
Odunuansueiitoronneredb  Konrpecca  CHIA

myOJMKYET OTYEThl O CTPaHaxX, KyJa €3/T YiICHBI
[Mamater  mpencraButened u  CenHata  3a
rOCy/IapCTBEHHBIM cueT,29 a Oduc cexperaps
[Mamater  mpencraBuTenied u  YIpaBieHUE
rocygapcTBeHHbIX apxuBoB CeHaTa — O Moe3/Kax,
(bUHAHCUPYEMBIX W3 YACTHBIX MCTOYHUKOB.30
WHTEepBhIO C OBIBIIMMHU BBICOKOTIOCTABICHHBIMU
JNOJDKHOCTHBIMK ~ JuiamMu  ['ocnienapraMeHTa
MPOJIMBAIOT CBET HA COTPYAHHYECTBO PA3THMYHBIX
BEeTBeil BilacTu B 3Toi obmactu. [Ipumepno 700
tenerpamm [ ocnenapraMenTa, OIMyOJIMKOBAaHHBIC
WikiLeaks, conmepxaT mOApPOOHBIE OTYETHI O
IeJSIX MOe3/I0K U XapakTepe BCTpeu (emepambHbIX
3aKOHOJATEeNe ¢ UHOCTPAaHHBIMU O(DUIIUATHLHBIMU
munamu B 2009 r. 31 B nanHom pasnene codpansl u
MIPOAHATM3UPOBAHBI BCE 3TH UCTOYHUKH.

1. 3apyOe:xHble mMoe31KH

a. Pa3po3HEHHBIECBEICHUS

IToesaxu OJIK oTpakaroT TECHOE COTPYJHUYECTBO
NOJDKHOCTHBIX ~ JIMI  3aKOHOJATENbHOM U
UCIIOJIHUTEJIBHOM BETBEM BIJIACTU. bBOJIBIIMHCTBO
MOE370K MPOUCXOJUT [0 HHULMATUBE CAMUX
3aKOHOZATENEH, TPU OTOM  HUCIOJHUTEIbHAs
BJIACTh UTPAET POJib TOCPEIHHUKA.32 MUHUCTEPCTBO
O0OpOHBI ~ BBIIENSET  CBOOOJHBIE  BOEHHBIE
caMoJIeThI JUIsl IEPEBO3KH,33 B TO BpeMsl Kak bropo
1o 3aKOHOZATEIbHBIM BOIIPOCaM
I'ocnenapramenra pa®oTaeT ¢ COTPyIHUKAaMU
[IOCOJIBCTBA B CTpaHe I OpraHu3aluu
pasMeLeHus u Ipyrou MaTepHUAIbHO-
TEXHUYECKOM NOMOIIHM.34 MHorna nomkHOCTHBIE
muua [Nocnenmapramenta B BammHrrone 3apasee
npoBojaT ¢ wieHamu OJIK coBemanus, 4ToObI
COIIaCOBAaTh COJAEPKAHUE IUIAHUPYEMBIX BCTpEU C
[IPaBUTEIBCTBOM  NPUHMMAIOIIEH  CTpaHbI.3s
CoTpyIHUKH NOCOJILCTBA B CTPAHE TAK)KE UTPAIOT
BAXHYIO BCIIOMOIaTE€lbHYIO pOJIb, HalpaBisis
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on local conditions,ss offering suggestions
about foreign leaders with whom CODELSs
should meet, providing briefings on
political and economic condi- tions on
arrival,37 and joining CODELs in meetings
with foreign leaders.3s

Ultimately, however, delegations
themselves decide where to go, whom to
visit, and what to say.39

The State Department does not claim power
to prohibit CODELs from traveling
abroad.so The WikiLeaks cables document
a practice of local embassies “granting”
country clearancesi and thus seem- ingly
possessing authority to decide whether a
CODEL can visit, but legislators and State
Department  officials understand this
practice as a formality rather than a
reflection of constitutional prerogative.42

In the rare event that the State Department
disapproves of a proposed CODEL due to
poor security in the host country or
anticipated  diplomatic ~ complications,
executive officials attempt simply to
dissuade the legislators from traveling
abroad or, if that does not work, withdraw
logistical support.43

Legislators generally cooperate.4s

In the past, however, some have traveled to
places such as Syria, Cuba, and Gaza,
notwithstanding  opposition from the
executive branch.as And although this
behavior appears to be exceptional,ss some
have ques- tioned executive policies during
meetings with foreign governments.47

Still others have refused to pursue
diplomatic  contacts  with  particular
countries,  notwithstanding  executive
encouragement.4s

More substantively, CODEL

communications cover a vast geographic
and policy terrain. Legislators raise issues
ranging from terrorism to free trade

agreements to  human rights and
environmental concerns.s9 They also
converse with all manner of foreign

officials. In 2009, CODEL members met
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yrienam  OJIK  wmHpOpManmmi O  MECTHBIX
YCIIOBUSIX,36 BBICKA3bIBasl MPEVIOKEHUS, C KEM U3
WHOCTPAHHBIX JIMJIEPOB CIIEIYET BCTPETUTHCS, IO
MPUOBITHH TPOBOJISI HHCTPYKTAXK O MOJIUTUIECKON
U DKOHOMHYECKOM CHUTyallMd B CTpaHe 37 H
COIPOBOX/Iasi YJICHOB JeNieralliid Ha BCTpeYax C
WHOCTpaHHBIMH Juaepamu.;s Ho, B KOHEUHOM
cdere, JeJerallii CaMH PellaroT, KyJla UM €XaTh, C
KEM BCTPEUYATHCS M UTO CKA3aTh.39

l'ocynapcTBeHHBIN JenapTaMeHT HE IMPETEHIYyeT
Ha TO, 4ToObl uMeTh mnpaBo 3ampemars OJK
BbIE3KaTh 3a rpanuiry.so Temerpammel WikiLeaks
JOKYMEHTHUPYIOT MPAKTUKY, KOrJa IMOCOJIbCTBA Ha
MeECTax «JI1arT 100po» Ha MpUe3] JAeNIeraluy 41 U
[I03TOMY, Ka3aJoch Obl, HMEIOT IOJHOMOYUS
pematb, moxer Ju OJIK moceTtuTs maHHYIO
CTpaHy, HO 3aKOHOJATelM M  YUHOBHHUKHU
l'ocnenmapramenTta BUAAT B 3TOM  CKOpee
(bopManbHOCTB, yem OTpa)KeHHE
KOHCTUTYLIMOHHBIX [IPEPOTraTUB.42

B penkux ciydasx, xorga I'ocnemaprameHT He
onobpser mnpemaraemyro mnoe3aky OIK mno
cooOpakeHHsIM ~ O€30MacHOCTH WM H3-3a
BO3MOXXHBIX  JIUIUIOMAaTUYECKUX  OCJIOKHEHMH,
JOJDKHOCTHBIE JIMIA MCIOJHUTEIBHOM BIJIACTH
IBITAIOTCS. ~ OTTOBOPUTH  3aKOHOJATENIEH  OT
MIOE3/KU WIIH, €CIIU ATO HE CpaboTaeT, 0TKa3aTh UM
B MaTe€pHAIbHO-TEXHUUECKOM 00ECIIEYEHUH. 43

Kak mnpaBwio, 3akoHOIaTenu HIyT HABCTPEUY,dd
HO OBbIBaJIM Cilydau, KOTJa OHU OTHPABIISINCH B
takue Mmecra, kak Cupus, Kyba u cexrop ['aza
BOIIPEKM MHEHHIO HCIIOJIHUTENbHOW BilacTh.ss U
XOTsl  Takoe  IIOBEJEHUE  MOXHO  CUHTATh
UCKJIIOUEHUEM,46 PsJ] 3aKOHOJATEIEH HAa BCTpedax
C UWHOCTPaHHBIMH  OQUIHMAIBHBIMH  JIHIIAMHU
CTaBWJIM II0Jl COMHEHHE JaHHYIO IOJIUTUKY
HCIIOJTHUTEJIBHON BJIACTH.47 JIpyrve OTKa3bIBAIACH
OT JUIUIOMaTHYECKMX KOHTaKTOB C TEMHM WU
UHBIMM CTpaHaMH, HECMOTpsS Ha HPOChOBI €O
CTOPOHBI MCIIOJIHUTEIbHON BIIACTH.48

bonee cymectBenno TO, uro BuszuThl OJK
OXBaTHIBAIOT BECbMa OOLIMPHYIO I'eorpapuuecKyro
U TOJUTUYECKYIO TEPPUTOPUIO. 3aKOHOJATENN

MOJHUMAIOT  pa3HOOOpa3HbIe BONPOCHI — OT
OOpbOBI C TEPPOPU3MOM JIO COTJIALICHUH O
CBOOOJHOW  TOproBje, TMpaB  4YelOBeKa U

9KOJIOTUYECKUX TpodsemM.49 OHu olmarTrcs ¢
CaMBIMH Pa3HbIMU TPEICTABUTEISIMA  JIPYTUX
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with heads of state such as Bashar al-
Assad, Hosni Mubarak, Ehud Olmert, Taro
Aso, Alvaro Uribe, Alyaksandr
Lukashenka, and Robert Mugabe, plus a
wide range of ministers, legislators, judges,
nongovernmental organizations (“NGOs”),
and religious and business figures.so

The majority of these contacts, however,
were with what we would deem
“executive” officials, such as ministers and
bureaucrats; interparliamentary contacts
were less common,s:1 and contacts with
foreign judges were virtually nonexistent.s2
CODEL mem- bers usually spoke only for
themselves or for Congressss but also
appeared with some frequency to make
representations on behalf of the executive
branch or the United States.s4

A variety of motivations appear to drive
CODEL travel. By far the most common is
fact-finding.ss

An overwhelming majority of the
WikiLeaks cables show legislators using
foreign travel at least in part to gather
information about economic, political, and
social conditions in host countries. In many
cases, CODEL members obtain information
through discussions with their foreign
counterparts.

For example, during a trip to China in May
2009, a CODEL comprising House Speaker
Nancy Pelosi and four other members of
Congress held meetings with President Hu
Jintao, the mayor of Shanghai, the
chairman of the Shanghai Municipal
People’s Congress Standing Com- mittee,
the Catholic bishop of Shanghai, the
American Chamber of Commerce and
U.S.—China Business Council, and chief
executive officers of various American and
Chinese businesses.ss

During the course of their meetings,
CODEL members inquired about issues
ranging from religious liberty and human
rights to business conditions for American
companies, the pro- tection of intellectual
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ctpan. B 2009 r. unenst OJIK BcTperunuch ¢
rllaBaMd TOCYJIapcTB, TakuMu Kak bammap Acan,
Xocuu Myb6apak, Oxya Onsmeptr, Tapo Aco,
AnpBapo VYpube, Aunekcannp Jlykamenko wu
PobGepr Myrabe, a Takxke ¢ HIMPOKHM KPYrom
MUHUCTPOB, 3aKOHOAATENeH, cyael, JuaepoB
HENpPaBUTENbCTBEHHBIX  opraHuzauuid  (HIIO),
PEJIUTHO3HBIX JIesATeNel 1 OU3HECMEHOB.50

OpnHako OoJiblas 4acTh ITHUX KOHTAKTOB OBLIO C
TEMH, KOTO Mbl Ha3Balu Obl MHPEICTaBUTEISIMU
WCIIOJIHUTEIIBHON BIIACTH, TAKUMHU KaK MHHHCTPBI
U UYMHOBHUKHU; MEXKIApPIaMEHTCKUE KOHTAKThI
ObUIM MEHEee paclpOCTPaHEHBl,51 & KOHTAKTHI C
MHOCTpPAaHHBIMU CYIbSIMU MIPAKTUYECKH
orcyrctBoBain  52.  UYmenst OJIK  oObruno
BBICTYNAIH TOJBKO OT CBOEr0 COOCTBEHHOIO
uMeHu wiu oT umeHu Konrpecca s3, oaHaKo

HEpPEAKO  JieJaid  3asABJIEHUS OT  HMCHH
HCTIONHUTENbHON Biacth win  CoeIMHEHHBIX
[ITaToB.s4 s moesnok OJIK umeroTcs pasHbie
MOTHBEI. BesycnosHo, Haunbosee
paclpoCTpaHEHHBIM  SIBIISIETCS  yCTAHOBJICHUE
(hakToB.s5

[TonaBnsromee OOJIBIIIMHCTBO TeJerpaMm
WikilLeaks moka3pIBarOT, 4YTr0 3aKOHOZATEIN
UCIOJIB3YIOT 3apyOeKHbIE MOE3IKU - MO KpaiHen
Mepe, YacTUYHO — i cOopa cBeaeHUH 00

9KOHOMHMYECKHX, ITOJUTUYECKHX M COIHMAJIbHBIX
YCJIOBHUSIX B MPUHUMAIOIIUX CTpaHax. Bo MHoOrmx
ciydasx uiaeHsl OJIK monydaror uHdopmanuo B
X0J1e Oecell co CBOMMU 3apyOeKHBIMH KOJIIETaMHU.
Hanpumep, Bo Bpemsi noe3aku B Kutaii B mae
2009 r. rpymma, coctosiBiias u3 cnukepa IlamaTe
npeacrtasutene Hancu Ilenocu u enie yeTBephix
yieHoB  KoHrpecca, nmpoBeina  BCTpeud C
npencenareneMm Xy L3uabrao, mapom Illanxas,
npejcenaTesieMm ITocrostHHOTO KOMHTETa
[HTanxakckoro MYHULUIIAJIBHOTO Cob6panus
HApOJHBIX MPEACTaBUTENEMH, KaTOJIMYCCKUM
enuckonoMm Illanxasi, AMEpHKAaHCKOW TOProOBOM
najarod u  AmepukaHo-Kurtalickum  Aen0BbIM
COBETOM, a TakKXe JUPEKTOpaMu PpPa3IuyHbIX
AMEpPUKAHCKUX U KUTAUCKUX KOMITAaHUM. 56

B xome Oecen wienst OJIK wuwHTEpecoBaiuch
pPa3IMYHBIMH BOMPOCAMHU, HA4YMHASI OT CBOOOJIBI
BEPOHUCIIOBEAHUS U TIPaB YEJIOBEKAa M 3aKaHYMBAs
YCIIOBUSIMU BEACHHS OM3Heca JUIsi aMEPUKAHCKUX
KOMITAHWH, 3alIUTOW IpaB HHTEJUIEKTyaJIbHOU
COOCTBEHHOCTH W BO3MOXXHBIMH  PEHICHUSMU
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property rights, and possible solutions to
climate change.s7

In other cases, CODEL members use
foreign travel as an opportunity for
firsthand observation. In August 2009, for
example, Congressman Keith Ellison
visited refugee camps in Darfur to observe
conditions and evaluate the need for
assistance.ss

The understanding, it seems, is that these
kinds of investigatory acts are helpful to the
legislative process because they enable
members of the House and Senate to ask
their own questions, learn about foreign
conditions through firsthand observation
rather than third-party reports,so and
consequently form their own impressions
about appropriate action.

WikiLeaks shows that legislators also travel
abroad to communicate information to
foreign governments. CODEL members
frequently lobby for specific actions
deemed favorable to U.S. national interests.
For example, during a February 2009
meeting with the Syrian vice president,
then-Senator John Kerry pressed the Syrian
government to avoid interfering with demo-
cratic elections in Lebanon, “help[ ] Special
Envoy George Mitchell to sustain a cease
fire in Gaza, and . . . stop[ | the flow of
foreign fighters through Syria to Iraq.”co

In April 2009, Senator Jeff Sessions
encouraged Pakistan to improve its
monitoring of the Afghan border so that
security conditions would not further
deteriorate.s1

In August 2009, Senator Jim Webb pushed
for Vietnam to use its influence with Burma
to obtain Aung San Suu Kyi’s release from
house arrest.c2

In addition, legislators use their contacts
with foreign officials as an opportunity to

represent domestic  constituents  with
international interests, such as large
corporations.

For example, in a meeting with the Chinese
minister of commerce, then-Congressman
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poOJIEMbl H3MEHEHUS KIIMMATa. 57

B gpyrux cnydasx unensl OJIK wucnoms3yror
3apyOeXHbIC TIOC3JKH KAaK BO3MOXHOCTH IS
HETOCPEJCTBEHHOT0 HabmoaeHus. Tak, B aBrycre
2009 r. xourpeccmen Kut DOmmucon moceTun
mareps  OexxenueB B Jlapdype,  4TOOBI
O3HAKOMHTHCSI C  YCIOBHSIMH W  OICHUTH
notpebHocTs B momomu.ss Cyas 1mo Bcemy,
CYHIECTBYeT IOHUMAaHWE, 4YTO TaKOTro poja
paccieoBaHus TOJE3HBI JIJIS 3aKOHOJATEILHOTO
mporecca, IMOCKOJIbKY OHH IO3BOJIIOT 4ICHAM
[Manater mpencraButeneid u CeHata AeiicTBOBaTh
CaMOCTOSITCNIbHO, Y3HAaBaTh O TIIOJIOXKCHUH B
JPYrUX CTpaHaX U3 MEPBBIX PYK, a HE U3 OTYCTOB
TPEThUX JIMIL59 M, CJIEOBATEIHHO, COCTABIATH
COOCTBEHHOEC MHEHHE O HaJIeKalled peaKiuu
CILIA.

N3 nybmukanmii WikiLeaks BumaHO Takxke, 4TO
3aKOHOJATEIM BBIEIKAIOT 3a TPaHULY JAJs
neperayu uHpopMauu MHOCTPaHHBIM
npasutenbeTBam. Unenst OJIK gacto 1060upytoT
TE€ WM WHBIE NEHCTBHS, KOTOPbIE MOTYT OBITH
BBIFOJIHBl  HallMOHaJIbHBIM  HHTepecam CIIA.
Hanpumep, Ha BcTpeue B dpeBpaiie 2009 r. ¢ Buie-
npesugeHTrom Cupum Torza eumie ceHarop J[xoH
Keppu yOexnmanm cupuiickoe TpaBUTEIHCTBO
BO3/IEP>KAThCS oT BMEILIATENILCTBA B
JIeMOKpaTuiyeckue BeIOOpHl B JlMBaHe, a BMeCTO
3TOr0  «IOMOYb  CIEUUAIBHOMY  IOCIAHHHUKY
Jbxopxy Mutyenny oOecreduTh NpeKpalieHue
orus B ['aze ¥ ... OCTAaHOBUTH MOTOK HHOCTPAHHBIX
6oeBukoB yepe3 Cupuro B Mpak».so

B ampene 2009 r. cenatop [xedd Cemnc gan
[lakucrany  mOHSATH,  YTO  CHTyanus  C
peruoHanbHOM  Oe3omacHOCTbIO  emie  OoJiblie
YXYIIIATCS, €CIIM HE MOBBICUTH OJUTEIHHOCTH Ha
apraHCKOW rpaHHILIe.61

B asrycte 2009 r. cenatop [xum Y3606 Hacros,
4yToObl BbeTHaM HCIIONIB30BAJI CBOE BIMSIHUE B
bupme u mobwmiics ocBoboxnaenus Aynr Can Cy
UY>Ku U3-110]1 TOMAILTHETO apecTa. 62

Kpome Toro, 3akoHonmarenu HCIONB3YIOT CBOU
KOHTAKTbl C HMHOCTPAHHBIMH JOJPKHOCTHBIMHU
JUIIAMHA  KaKk  BO3MOXKHOCTb  TIPEJICTAaBIATH
MHTEpEChl MECTHBIX u30upaTeneil, HMMEUMX
MHTEpEeChl 3a pPyOeKOM — HalpuMep, KPYIHBIX
komnaHuii. Hanpumep, Ha BcTpede ¢ MUHHCTPOM
Toproeinu Kurasg Ttormamuuii KoHrpeccMeH Mapk
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Mark Kirk pressed for delayed imple-
mentation of a Chinese regulation that
would have adversely affected Baxter
Healthcare,s3 a corporation that was
headquartered in the congressman’s district.
In a meeting with the president of Algeria,
Senator Saxby Chambliss raised the
possibility of opening a flight route to
Algeria on Delta Airlines, which is
headquartered in the senator’s home state
of Georgia.es

On other occasions, legislators have
promoted nonbusiness constituent interests
on issues ranging from product safety to
immigration.es

The executive, in turn, has its own
motivations for supporting these activities.
Facilitating legislative diplomacy can
enhance bipartisan support for executive
foreign policies.cc A 1947 trip by Senator
Everett Dirksen and several others, for
example, helped to develop legislative
support for the Marshall Plan,s7 and Senate
involvement in negotiations has helped to
culti- vate legislative support for arms
control treaties.ss

Additionally, the executive may enhance
the credibility and palatability of a message
by employing as the messenger a legislator
who has a particularly good rapport with a
foreign government, perhaps due to his or
her voting record or personal background.s9

Using CODELs as de facto agents also
enables the president to indirectly pressure
or reward foreign governments and thus
minimize the potential political
repercussions of that pressure.7o Finally,
executive officials understand and support
the “educational” benefits that accompany
the practice.71

The general view 1is that legislative
diplomacy is on the whole helpful to both
U.S. foreign relations and the legislative
process.z.2
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Kupk yOexnman ero OTCpOYMTh BBEICHUE B
JICWCTBUE TOCTAHOBJIICHHS, KOTOPOE HETaTHBHO
orpasmiiochk Obl Ha aenax Baxter Healthcare 63 —
KOPIIOPAIIH, mITa0-KBapTHpa KOTOPO¥
HaxXo/aWJIach B OKpyre KoHrpeccmena. Ha Bcrpeue
c mpesupeHToM Aspkupa ceHarop CakcOu
Yambimicc TOBOpWIJI O pelcax B 3Ty CTpaHy
aBuakommnanuu Delta Airlines, mra0-kBapTupa
KOTOpPOM pacrosnoxkeHa B JKOPIKHH, pPOAHOM
IITATE CEHATOPA.64

B gpyrux cimydasx 3akoHOJATENH MPOABHTAIN
WHTEPECHl HEKOMMEPYECKHUX OpraHHM3aluid 110
pa3IMYHBIM BOIIPOCAM, HAYMHAS OT 0E€30MacHOCTH
UMIOPTHPYEMOW  TIPOJNYKIIMM W  3aKaHYUBas
MMMMIPALUEH. 65

VY UCHOIHUTENBHOH BJIACTH, B CBOIO OYEPENb, ECTh
CBOU COOCTBEHHBIE MOTHUBBI JJIs1 TIOJIEPKKU ITOM
nestenpHocTH. CopelicTBUE  3aKOHOJATENbHOM
JIUIJIOMAaTHH  MOJKET YCWJIUTh JByXHapTUHHYIO
MOJJIEPKKY BHEIIHEH MOJIUTUKU UCIIOJHUTENbHON
BlacTH.cc ~ Hampumep,  moe3ngka — OBeperta
JlupkceHa u psja JIpyrux ceHaropoB B 1947 r.
oMorja obecreunThb 3aKOHOJATEIbHYIO
MOAJNEPXKKY IulaHa Mapmamia,7 a  ydacTue
CenHara B 1neperoBopax IIOMOIVIO YKPEIUThb
3aKOHOJATEIbHYI0 TOJJIEPKKY JOTOBOPOB O
KOHTpOJIE HaJ BOOpYXEeHHsIMHU.cs Kpome ToroO,
UCIIOJIHUTENIbHAA ~ BJIACTH  MOXKET  IOBBICUTH
JOCTOBEPHOCTh U IPUEMIIEMOCTh HOJIUTUYECKOTO
[IOCJIaHUs, MCIONb3ysd B KauyecTBE IIOCIAaHHUKA
3aKOHOJATEeNs,, MMEIOIIEro OCOOCHHO XOpollue

ACJIOBBIC NI JINYHBIC OTHOILLICHU C
WHOCTPaHHBIM MPaBUTEITLCTBOM. 69
Ucnonp3oBanme wienoB OJIK B kaudecTBe
(haKTUYECKUX  areHTOB  IIO3BOJISIET  TaKKe

MPE3UJAEHTY KOCBEHHO OKa3blBATh [ABJICHUE WU
BO3HarpakJaTb MHOCTPAHHbBIC IMPABUTEILCTBA, a,
3HAYUT, MHUHUMHU3UPOBATH BO3MOKHBIC
MMOJIMTHYSCKHE ITOCJIEACTBUAS TaKOrO JaBJICHUS.70
Haxonern, MOMKHOCTHBIE IWIIA HCITOJHUTEIHLHOM
BJIACTU MOHUMAKOT M LEHAT MPEUMYIIEeCTBa 3TOU
NPAaKTUKU I «PACIIMPEHUS  KPyro3zopay
3aKOHOJIATeNEH. 71

OO1miee MHEHHE TaKOBO, YTO 3aKOHOJATE/IbHAs
JHUIIOMaTHsI B I[EJIOM IOJe3Ha Kak  JId
MexayHapoaHsix oTHomeHuit CIIA, Ttak u mis
3aKOHOJIaTEJILHOTO MpOoIiecca. 2
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b. Aggregated Travel Data

WikilLeaks is wuseful as a source of
anecdotal evidence, but it cannot convey a
complete sense of the contemporary
practice because the organization neither
obtained nor made available to the public
all of the State Department’s cables for
2009 or any other year. According to one
estimate, an annual average of 40 percent
of the cables cross-referenced in the
disclosed cables remain unavailable.73

Moreover, even if WikiLeaks had disclosed
a complete set of cables for 2009, it is not
clear that the cables would have
documented all relevant communications.
Other resources are therefore necessary.
This Section uses official reports on
congressional travel to supplement the
anecdotal evidence and provide a more
complete sense of the contemporary
practice, including who travels, how
frequently they travel, and where they
travel.

The methodology was straightforward:
collect all public data on publicly funded
congressional travel,7# add all public data
on privately funded congressional travel,ss
and then add from the WikiLeaks cables all
data that the public sources failed to
include. The resulting figures capture the
extent of the current practice in an
unprecedented way.zs

This methodology has a few limits. First,
even the combined figures from the public
reports are incomplete. WikilLeaks, for
example, reveals over 100 trips by federal
legislators in 2009 that the public reports do
not dis- close.7z But because WikiLeaks is
itself an incomplete collection of cable traf-
fic, it is unclear precisely how much
additional undisclosed travel occurred, and
one must view the numbers below as the
lowest possible travel figures for 2009,
rather than grand totals. Second, foreign
travel is an imperfect proxy for legislative
diplomacy.
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b. CBogHbIC JaHHBIC 10 TOE3IKaM

«Temerpammbr ~ WikiLeaks»  momesnsl  kak
HCTOYHUK Pa3pO3HEHHBIX CBEICHUN, HO HE MOTYT
JaThb TIOJHOE IMIPEACTaBICHUE O COBPEMEHHOM
MIPAKTUKE, MOCKOJIbKY OpTaHM3alMs HE MOIyduiia
U HEe TIpenocTtaBuiia OOIIECTBEHHOCTH  BCEX
tenerpamm ['ocaenapramenta 3a 2009- i wim
moboit  nmpyroit rox. CorjmacHO OJHOW OLICHKE,
Kaxaeli rog B cpennem 40% Temerpamm, Ha
KOTOpPbIE HUMEIOTCSI TEPEKPECTHBIE CCBHUIKH B
PaCKpPBITBHIX TelerpaMmax, OCTaloTCA
HEJOCTYITHBIMU. 73

bonee toro, naxe ecnu 6p1 WikiLeaks packpsiia
noJiHelii Habop Ttenerpamm 3a 2009 r. HescHO,

ObUIH  JIH OBI B 9TUX  TeJerpaMmax
3aJIOKyMCHTHPOBAHBI BCE OTHOCSIIUECS K eIy
cooOmieHus. [loaTomMy HEOOXOAMMBI — Jpyrue
pecypcel. B 3TOM  pazmene  OpUBOASTCSA
ouIMaIbHBIE OTYETHI O MOE3JKaX YJICHOB
Konrpecca, 4YTOOBI JOMOJIHHUTH pPa3pO3HEHHBIC

CBEJICHHS U JaTh 0oJiee MOJHOE IMPEJICTABICHHE O
COBPEMEHHOW MPAKTUKE, B TOM YHUCIIE O TOM, KTO,
KaK 4acTo M KyJa e3auT. MeTtoauka ObUta mpocra:
coOpaTh BCe OOMIEAOCTYITHBIE JAaHHBIC O MOE3IKAX
YJIEHOB Komnrpecca, (buHAHCHPYEMBbIX
rOCy/IapCTBOM,74 JIOOABUTH BCE OOIICTOCTYITHBIC
JaHHBIE O moe3akax — wieHoB — KoHrpecca,
(UHAHCHPYEMBIX W3 YACTHBIX HCTOYHUKOB,75 a
3aTreM jao00aButh 3 Tenerpamm WikilLeaks Bce

JaHHbIE, 4YTO HE  OBUIM  BKJIIOYEHBl B
o0len0CTyIHble  HUCTOYHMKHM.  [losyueHHBIE
mudpbl  OECTpPENeIeHTHO IMIHUPOKO  OTPAKAIOT

MaciITaObl HEIHENTHEH IIPAaKTHUKHU.76

OTa METOMO0JIOTUs, OJHAKO, HMEET HEKOTOpble
orpanuyeHusi. Bo-nepBbix, gake CBOAHbBIE JaHHbIE
U3 MyOJMYHBIX OTYETOB SIBISIOTCS HEMOJIHBIMU.
WikiLeaks, HarpumMep, packpbIBaeT 1aHHBIE OoJiee
100 moe3nok henepaibHBIX 3aKkoHOAaTENeH B 2009
r., KOTOpble HE OOHApPOJOBAHBI B ITYOJUYHBIX
otuetax.7 Ho mockoneky u cama WikiLeaks
SIBJIIETCSL HETIOJIHBIM COOpaHUEM TeJIEerpaMMHOI0
oOMeHa, HESICHO, CKOJIBKO ele
HEOOHAPOJOBAHHBIX IOE3I0K HMEJIO0 MECTO, M
[IOTOMY HIWDKEIPUBEJECHHble LM(PBl ciexyer
paccMaTpuBaTh Kak MUHUMAaJbHBIE BO3MOXKHBIC
JaHHble Mo moe3akaM 3a 2009 r., a He Kak o0IIue
utoru. Bo- BTOpBIX, 3apy0exHbIE IOE3IKU
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Legislators at least occasionally travel over-
seas on official business without meeting
with foreign officials,7s and it is impossible
to identify the extent of that practice
because the public reports do not identify
all of the individuals with whom CODELs
meet.

To that extent, the figures below might
overstate the volume of intergovernmental
communications by U.S. legislators who
travel abroad. Finally, the data do not
include travel by congressional staff.

Staff members frequently accompany
legislators on CODELs and travel abroad
on “STAFFDELS,” or delegations
comprising only staff members,7o but I
excluded that information to keep the data
set manageable.

Turning to the aggregated data, there are a
variety of intriguing details.

First, the data show who was engaged in
diplomacy.

Counting each country visit by each
legislator as one trip, the sources document
that a total of 420 federal legislators, or
79% of the combined membership of the
House and Senate, completed slightly more
than 2,000 trips abroad in 2009.

Members of the House were responsible for
84.5% of this travel, for an average of 4
trips per member, while members of the
Senate were responsible for 15.4%, for an
individual average of 3.2 trips. Legislators
from both parties participated in
comparable measure: Democrats averaged
4.09 trips per legislator, while Republicans
averaged 3.56.50

The data also show, however, that legisla-
tors engaged in diplomacy unevenly: while
some never went abroad even once, 54
legislators made at least 10 foreign trips
during the year; the most frequent fliers
were Eni Faleomavaega (D-AS) (24 trips),
Jim McDermott (D-WA) (21), Adam Smith
(D-WA) (17), Gabrielle Giffords (D-AZ)
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SIBIISTIOTCS HECOBEPIIICHHBIM CPEICTBOM
3aKoHOAaTeNbHOW  aummomatuu.  [lockombky
3aKOHOJATEId XOTsA OBl HMHOTJA BBIE3KAIOT 3a
rpaHuIly 1Mo OpUIMAIBHBIM JeJlaM, He BCTPeuasch
C HMHOCTPAaHHBIMH O(DUIUATHHBIMH  JIUIIAMU,78
TOYHO OIPEACIUTh MacIITaObl 3TOM IPAKTUKH
HEBO3MOXXHO, TaK KaKk B IyOJMYHBIX OTYETaX
yKa3bIBAIOTCS HE BCE JIMIA, C KOTOPBIMHU
Bcrpeuarores wienbl O/IK.

B aTOM cMmBbIcnie HUXKenpuBeaeHHBIE HU(PBI MOTYT
3aBBIIATh 00HEM MEKITPABUTEILCTBEHHBIX BCTPEY
3akoHonareneil CIIIA, Bble3xkarolmux 3a rpaHuLy.
Hakonen, paHHbIC HE BKIIOYAIOT IIOC3IKH
corpyauukoB Konrpecca. CoOTpyIHHMKH 4YacTo
COMPOBOXKAAIOT 3akoHOaTeneit B cocrae OAK u
caMU BbIE3KAIOT 3a rpanuny kak wieHsl JCK
(menmeraruii, COCTOSIIIIUX TOJIBKO M3 COTPYJAHHKOB
Konrpecca),79 HO s UCKIIIOUMI 3Ty UHGOPMAIIHUIO,

9TOOBI COXPAHWUTH YHPABISEMOCTh HAOOPOM
JTaHHBIX.
OOpartuBIIMCh K  CBOAHBIM  JIaHHBIM, MBI

OOHapyXMM MHOXECTBO HWHTPUTYIOIIUXICTAICH.
Bo-miepBbIX, TaHHBIE TTOKA3bIBAOT, KTO MPHHUMAI
y4acTHE B 3aKOHOJATENbHOW auromatuu. Ecium
CUHMTATh IIOCEHICHUE KaXKJIOH CTpaHbl TEM WIIH
WHBIM KOHKPETHBIM 3aKOHOJATeIeM KakK OJHY
MOe37Ky, TO, COTJacHO HCTOYHHMKaM, B o0OIen
cinoxxaoctd 420 denepanpHBIX 3aKOHOJATEICH,
nm 79% ot obmero uyuciaa uwicHoOB IlamaTer
npencraButeneid u Cenar, B 2009 r. coBepuimin
HemHoruM 6ozee 2000 moe3 ok 3a rpaHully.

Ha unenos IlanaTel mpexncraBUTENIed NPUILIOCH
84,5% »TuX Moe3a0K, B CpeAHEM MO 4 MOe3KU Ha
omHoro uieHa Ilamarer, a Ha uinenoB Cenarta —
15,4%, B cpennem mo 3,2 MOE3AKM Ha OJHOTO
ceHaropa. JlaHHBIE TIO 3aKOHOJATENISIM OT OOEHX
MapTUH BIIOJIHE COIMOCTaBHUMBI: JEMOKpaThl B
cpennem copepmmian 4,09 moe3nku Ha OJHOTO
3aKOHOJATENS, pECIYOIUKaHIIBI — 3,56 MOe3IKU.80

JlaHHbIE TaK)Ke€ MOKA3bIBAIOT, YTO YBJIEYEHHOCTH
JTUTUIOMATHEH pacrpocTpaHeHna cpenu
3aKOHOJATeJIel HepaBHOMEPHO: B TO BpeMs Kak
HEKOTOpbIE M3 HUX B TEUCHHME TOJla HU pa3y He
BbIE3XKAIM 32 TpaHully, 54 3aKoHOJaTens
coBepminiii He MeHee 10 3apyOekHBIX IMOE3/I0K.
Yame Bcero srto Obtn DHu daneomaBaera (/l-
Awmep. Camoa) (24 noesnku), xum MaknepmMoTT
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(16), Sheila Jackson Lee (D-TX) (16),
Lindsey Graham (R-SC) (15), Greg Meeks
(D-NY) (15), Jeff Miller (R-FL) (15),
Solomon Ortiz (D-TX) (15), Dana
Rohrabacher (R-CA) (15), and Joe Wilson
(R-SC) (15). By comparison, Secretary of
State Hillary Clinton made 47 trips to
foreign countries over the same period.s1

Although many of the legislators’ visits
were part of regional tours that combined
stops in multiple countries, the numbers
suggest that foreign travel is a significant
commitment of time and energy for a non-
trivial percentage of House and Senate
membership.

The aggregated data also show that
legislators traveled widely. CODELs
visited at least 117 countries in 2009.82
The most frequent destinations were
Afghanistan (139 trips), Israel (134),
Kuwait (119), the United Arab Emirates
(86), Germany (73), Iraq (72), Pakistan
(53), Jordan (49), Belgium (47), and Italy
(47). Most of this travel was publicly
funded—non-U.S.-govern- ment funds paid
for only slightly more than 200 trips, or
9.8% of the total for the year. Legislators
did not report any foreign-government-
funded travel.s3

Finally, the data helps to identify the
committees whose members were most
frequently involved.

Perhaps unsurprisingly, committees with
primary jurisdiction over foreign policy
matters—the House Foreign Affairs Com-
mittee and Senate Foreign Relations
Committee—had the highest averages in
terms of trips per member.s4

Other committees with topically related ju-
risdictions, such as the House and Senate
Armed Services Committees, also had high
averages, suggesting that at least some
portion of legislative diplomacy is related
to congressional committee work. The
Tables below summarize this information.
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(d-Bam.) (21), Agam Cwmut ([d-Bam.) (17),
Iabpusne I'mddopue (A-Apuz.) (16), Illeitma
Jlxekcon Jlu ([I-Tex.) (16), Jlunacu I'pam (P-1O.
Kap.) (15) , I'per Mukc (JI-H.I1.) (15), Txebd
Munnep (P-®in.) (15), Comomon Optuc (I-Tex.)
(15), Hama Popabaxep (P-Kan.) (15) m ko
VYuncon (P-IO. Kap.) (15). Jnsa cpaBHeHus,
roccekpetapy Xwuutapu KiumHTOH 32 TOT XK€
nepuoa coBepmuiia 47 3apyOeKHBIX IMOE3]I0K.81
XoTss MHOTHE BHU3HUTHI 3aKOHoJaTened Obuin
YacThI0 PETHOHAIBHBIX TYpPOB, BKIIOYABIIHX
MoceleHue HECKOJIbKUX CTpaH, U pol
CBUJICTEILCTBYIOT O TOM, YTO MOC3KHU 33 TPAHHILY
TpeOyIOT 3HAUMUTENBHBIX 3aTpaT BpPEMEHH U
SHEPrUu JUIS 3HAYWTEIHHOW YacTH UJICHOB
[Tanarsl npencraButeneid u Cenara.

CBoaHBIC JaHHBIC MOKA3BIBAIOT TAKXKE IIMPOKYIO
reorpaduro noesznok. B 2009 r. OJIK nocernnu He
menee 117 crpan.82 Haumbonee dacThiMu
HampaBieHusMH  Obutn  Adranucran (139
noe3nok), Mspaune (134), Kyseiit (119), OAD
(86), I'epmanms (73), Upak (72), [Takucran

(53), Uopnanus (49), benbrus (47) u Utanus (47).
Bonbmias gacte 3TUX Moe30K (PUHAHCHUPOBATIACH
rOCyJIapCTBOM — HErOCyJapCTBEHHBbIC (DOHIBI
CHIA omnarunu aumb HeMHOTHM Oonee 200
rmoe3fok, uwian 9,8% ot o0miero umcia 3a TOI.
3akoHOJAaTeNu HE CcooOmald O KaKUX-ubo

MOE3KaX, (buHaHCHPYEMBIX MHOCTPAHHBIM
[IPAaBUTEIILCTBOM.83

Hakonen, pmaHHble  NIOMOrarOT  ONpPEACIIUTH
KOMMTETBI, WICHBl KOTOPBIX  4Yalle  BCEro
y4acTBOBAJIH B 3TOM NEATEIbHOCTH.

HeynuBurenbHo, 4Tto npoduibHbIE KOMHUTETHI -
[TanaTel mpeacTaBUTENEH 110 MHOCTPAHHBIM ACJIaM
n CeHata 1o MEXIyHapOAHBIM OTHOILIEHUSM —
MMEIIM CaMbl€ BBICOKME CpEJHUE II0Ka3aTeNIH
IIOE370K Ha OJTHOT'O 4ICHA KOMUTETA. 84

Jlpyrue KOMUTETBHI C IOPUCIMUKIUEN B CMEXKHBIX

obmacTsix, Takue Kak Komuterel Ilamater
npencraButened u CeHara 1O BOOPYKEHHBIM
cujiaM, TakKe HMMEId  BBICOKHE  Cpe/iHue

MTOKAa3aTeNH; 3TO TOBOPUT O TOM, YTO, IT0 MCHBIIICH
Mepe, 4YacTh JUIUIOMATHYECKOH JesTeIbHOCTH
3aKOHOJATENICH CBs3aHa ¢ PabOTON B KOMHTETE.
Hannas wuHdopmaius o0o00meHa B Ta0mHMIax
HIKE:
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TasrLe 1. House CommiTTEE TravEeL (2009)

Committee Total Member Trips | Trips per Member
Foreign Affairs 324 6.89
Amed Services 404 6.62
Inteligence 134 6.09
Standards of Official Conduct 56 5.60
Education and Labor 224 457
Small Business 132 4.55
Matural Resources 215 4.39
Science and Technology 182 4.23
Rules 51 3.92
Approprigtions 233 3.88
Owersight and Government Reform 158 3.85
Judiciary 152 an
Velerans' Affairs 106 3.66
Homedand Securty 118 3.58
Transporation and Infrastructure 255 3.45
Ways and Means 136 3.32
Agriculture 151 3.28
Energy and Commerce 183 3.27
Financial Services 193 2T
Budget g2 235
House Administration 21 233

TABTHIA 1. TOEIKH YIEHOB KOMITET OB TTAJTATH IPEJCTABMTEMER (2009)

HKomurer Breronoez oK Eﬁ‘gﬂ%"ﬁﬁ
TO HHOCTP3HHEIM J803M 324 6.89
EOODVEEHHEIM CILTAM 404 662
PAIEEIRE 134 609
PR 55 560
0EpPA30EAHE B TDVAY 224 4,57
AeXaM MAnoro SHIHECE 13z 4,55
hpmpogaem pecypeanm 215 4.39
HAVHE I TEXHIHE 182 4,23
PETAIMEHTY H PacOORRARY 51 3.92
ACCHT HOESHFLAM 233 3.ze
?ﬁ?ﬁ?ﬁﬁ%ﬁ 158 3.85
CVAOVCTPOMCTEY 152 3.71
A&XaM ESTENIHOE 106 3.66
EHVTPEHHE 583 00aCHOCTH 118 3.52
TPAHCOOPTY H HEAP ACTPYETYDE 255 3.45
AO0A4M H Parogam 136 3.3z
CETECEOMY XOSRHACTEY 151 3.28
SHEQrETHHE H TOPTOETE 1%3 3.27
UHAHCOERI M VOAVTAM 153 272
BH) AMETY 52 2.35
AAMEHNCTPATHEHEM Eonpocam [111 21 .33
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Tasre 2. Senate CommiTTEE TRAVEL (2009)

Committee Total Member Trips | Trips per Member
Foreign Relations 105 5.53
Armed Senvices 119 458
Judiciary 79 4,16
Homeland Securty 62 3.65
Agriculture, Nutrition, and Forestry 74 3.52
Emvironment and Public Waorks 59 a.n
Commerce, Science, and Transporation 64 2.76
Budget 62 270
Energy and Natural Resources 59 2.57
Appropriations 74 2.47
Health, Education, Labor, and Pensions 55 239
Inelligence 34 227
Finance 48 2.09
Banking, Housing, and Urban Affairs 41 1.78
Small Business and Entrepreneurship 32 1.68
Rules and Administration 29 1.53
Veterans' Affairs 20 1.33

TABTHOA 2. TTOE3 JKH 4.IEHOE KOMHTETOE CEHATA (2009)

HomMuTeT Breronoe3sgox %ﬂﬁ;m p—
[lo MesIVHIP O HEIM OTHOWEHHRM 105 553
BoopyaeHHEIM CILTAM 119 4,58
CvaoverpoilcTEY 79 4.16
BEYTpeHRE 563 00ACHOCTH 62 3.65
C /% DpOADEOARCTENE) HJAECHEIM DECVDCAM 74 3.52
E:Egm'x;a”msﬁcpenen DBIECTEEHHEIM 59 211
[foproEME HAVEE M TDAHOOPTY &9 LT6
[BE0 THETY 62 70
FHEPreTHEE H OPHPOJHEM PECyPraM 59 257
AT HOESHIIAM T4 .47
“E];:I?-Fbﬁ{pamm. 0Ep a3 0EAHIK, TRVAVH 55 7,39
Fazeegne 34 227
[fiHaHCaM 48 209
et ot e e 11 178
MazoMy BHzHESY B OPES0PHHEIMITEALCTEY 32 1.68
A MEHNCTP ATHEHEIM EQOPOCAM 29 1.53
|TenaM E€TEp AHOE 20 1.33
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The data are significant for a number of
reasons. First, they corroborate the
anecdotal evidence from WikiLeaks to
establish that the contemporary practice of
legislative diplomacy is extensive. An
overwhelming majority of legislators
participate, with many making a significant
number of trips per year to destinations
across the globe. There is no reason to think
that the 2009 data is anomalous in this
regard, at least compared to other nonelec-
tion years.ss

Second, while the Framers designed the
Senate to exercise greater power than the
House over foreign affairs,ss the data
suggest  that senators engage in
international diplomacy less frequently than
House members, both in terms of the total
number of trips and trips per member. Sev-
eral possible explanations account for this
phenomenon.

One is the Defense Department’s travel
rules, which require House members to
travel in larger groups to utilize military
aircraft.sz

Because legislators generally prefer mili-
tary over commercial transportation, these
rules give House members who desire to
travel abroad a stronger incentive to
encourage the participation of their
colleagues.ss

Another possibility is that House members
have an easier time getting away from
Washington because they tend to vote less
frequently than their counterparts in the
Senate.so

Whatever the explanation, the data raise
questions about the longstanding view that
the Senate has more influence and expertise
in foreign affairs. Finally, the data are
generally at odds with the idea that foreign
travel is a mere boondoggle: legislators
with  topically  relevant  committee
assignments traveled abroad more than
others, and many of the top destinations
were countries that pose significant foreign
policy challenges, such as Afghanistan and
Iraq.
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Oty 1ubpsl UMEIOT 3HAYEHHE M0 ILEeJIOMY DAy
npuurH. Bo-mepBbIX, OHU  MOATBEPKIAIOT
pa3po3HeHHble qaHHBIe WikilLeaks u mo3BOIISIIOT
TOBOPUTH O TOM, UYTO COBPEMEHHAas IMpaKTUKa
3aKOHO/IATEIHLHONW TUIUIOMATHH BeChMa OOIIMpHA.
B wHeil ywacTByeT mnopaBisromiee OOJbUIMHCTBO
3aKOHOJATelIeH, MHOTHE M3 HHUX €¥KEroJHO
COBEpIIAIOT 3HAYUTEJIBHOE KOJIMYECTBO IOE3/I0K
no BceMy Mupy. Her HHKakux OCHOBaHMU
nmoynarath, 4ro pAaHHele 3a 2009 1. gBISAIOTCS
AHOMAJIbHBIMM B 3TOM OTHOILIECHWH, MO KpanHeu
Mepe, MO0 CPAaBHEHHIO C JAPYTHUMH TOAaMU MEXAY
BBIOOpaAMH.85

Bo-BTOphIX, B TO BpeMsi Kak OTI[bI-OCHOBATEIN
npegoctaBwiin CeHary OObIe TMOJHOMOYHI B

chepe  uWHOCTpaHHBIX  nen, yem [lamate
MPEACTaBUTENCH,86 KOJIMYECTBO BCEX MOE3IA0K H
MOE3710K Ha OJTHOTO KOHTpecCMeHa

CBUJICTEIBCTBYET, YTO CEHATOpPHl y4YacTBYIOT B
MEXAYHApOAHON TUIUIOMATHH DPEXKE, YeM UJICHBI
[TanaTel npeacraBuTENEH.

OObscHeHUN 371eCh MOXET OBbITh HECKOJIBKO.
[IpaBuna MunucrepcTBa 000pPOHBI B OTHOIICHUU
UCIIOJIb30BaHUS BOEHHBIX CAaMOJIETOB TPEOYIOT,
9100l wWieHbl [lamatel mpeacraBuTENCH JeTan
00IbIIUMU rpyHIamu.s7 [Tockonbky
3aKOHOJIaTeH, KaK TPaBWIO, MPEANOYUTAIOT
BOCHHBIA TPAHCIIOPT, 3TU MpPaBHIIA JAIOT WiICHAM
[Tamatsl MpEICTaBUTENEH, JKETAIIUM
OTIIPaBUTHCS B 3apy0exHoe TypHE,
JOTIOJTHUTEIBHBIM CTUMYJI TPHUBJICYh K IOE3KE
KOJIJIET .88

Hpyrast BO3MOXHasi IPUYUHA 3aKITIOYAETCS B TOM,
yro wieHaM [lanatel mpeacraBuTeneil jierde Ha
BpeMs TOKHHYTh BaIlIMHITOH, MOCKOJBKY OHH,
KaK MpPaBUJIO, TOJOCYIOT PEXKe, YeM UX KOJUJIETH B
Cenare.s9

Tak wnu wHauye, ST AHHBIE CTABAT IMOJ BOIPOC
naBHee MHenue, yto CeHar 00J7amaer GOJBIINM
BIUSHUEM M ONBITOM B OOJACTH HMHOCTPAHHBIX
hi(Sh) 8

Hakonern, onu onpoBeprarmT npeacTaBieHue, YTo
3apyOexHbIe TOC3AKM — OTO IIycTas Tpara
BPEMEHH: 3aKOHO/IATENH C BaKHBIMU 33JJaHUSIMH B
KOMHTETAaX BBIC3KAIOT 3a TPAHUIly dYalle, 4YeM
JpyTHe, U 4acTO B CTPaHbl, CO3/AAI0IINE CEPbEe3HbIC
BHEITHETIOJUTHYECKAE MPOOJIEMBl — Halpumep,
Adranucran u Mpak.
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2. Domestic Contacts

The converse to CODEL travel is
communication with foreign officials in the
United States. Because most of these
contacts are informal and information about
them is not in the public record, it is
impossible to provide a detailed description
of their frequency and nature.

It 1is clear, however, that foreign
governments are extremely active on
Capitol Hill.

Officials who visit the United States meet
frequently with individual legislators,% and
over 100 foreign leaders and dignitaries
have addressed Congress since 1874.01

Foreign governments also hire private
agents to represent their interests.
According to the Department of Justice,
397 entities and 1,906 individuals were
regis- tered as agents engaging in political
activities for or on behalf of foreign
governments, foreign political parties, and
other foreign principals in the first half of
2009 alone.o2.

These lobbies “express themselves daily by
wire and letter, in meetings at home ‘back
in the district,” and in the corridors of the
Senate and House office buildings where
the key committees hold their hearings.”93

Moreover, the volume of such contacts
vastly exceeds that which results from
CODEL travel abroad.os

As just a few examples, Egypt has lobbied
members of Congress for security and
economic assistance;ss Israel has pushed for
help with Iran;os Taiwan has hired lobbyists
to rally congressional support for the sale of
F-16 fighter jets;;z and a variety of
countries have recently encouraged
Congress to include in immigration reform
legislation provisions that are favorable to
their nationals.os

To foreign governments, the value of these
contacts is obvious: they present
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2. Berpeun Ha cBoeM moJie

[Ipsimoii mpoTuBononoxkHOCTRI0 moe3nkam OK

ABIIAIOTCA BCTpeUn C MHOCTPaHHBIMU
opunmaneupiMu  smnamu B COeIMHEHHBIX
[Hratax. Ilockonmpky  OONBIIMHCTBO  TaKHX

KOHTaKTOB HOCHT HEO(DHIMATBHBIA XapakTep,
OTKpbITasi MH(pOpMaMsT O HHUX OTCYTCTBYET U
MOAPOOHOE OINHMCAHME MX YaCTOThI M XapakTepa

BpSJ JIM  BO3MOXHO. JSICHO, OJHaKo, 4YTO
HHOCTpPAaHHBIC MMpaBUTCIILCTBA LIp€§3BI)I‘~18,I~/'IHO
AKTHBHBI Ha Kanuronuiickom XOJIME.
OdunuanbHbIe TU1a, MOCEIIAI0ITNE

Coemunennbie IllTaThl, 9acTo BCTpEUYAKOTCS C
OTJCIBHBIMU 3aKOHOIAaTeIsAMU,90 U ¢ 1874 r. B
Konrpecce Beictynuno 6onee 100 MHOCTpaHHBIX
JUJEPOB U BHICOKOMTOCTABICHHBIX JIHUIL.91

s MIpeACTaBICHUS CBOHX WHTEPECOB
WHOCTPaHHBIC TMPABUTEIILCTBA TAKXKE€ HAHUMAIOT
YacTHBIX areHtoB. Ilo maHHBIM MUHHCTEpPCTBA
IOCTULIMY, TOJIbKO B niepBoii mosioBuHe 2009 r. 397
opuanyeckux ¥ 1906 ¢usndeckux Iy ObUIH
3apEeTUCTPUPOBAHBl B KA4YeCTBE arcHTOB,
3aHUMAIOLIUXCS MTOJIUTUYECKON NIeITCIbHOCTRIO B
WHTEpecaXx WIM OT HWMEHM HMHOCTPAHHBIX
MPABUTENbCTB, MOJUTHUYECKUX MApTUH U IPYTHX
JINII.92

DT 1000HMCTHI «EKCAHEBHO HAIIOMHHAIOT O cebe
TeJlerpaMMaMi U MMCbMaMHM, Ha BCTpeUYax 1oma, B
n30uparensHOM OKpyre, U B Kynyapax CeHaTa u
[Tamatel  mpencraBuTened, TA€  KIHOUYEBBIE
KOMUTETBI IPOBOSIT CBOU CITYILIAHUS».93

Bonee Toro, 00beM TakMX KOHTAKTOB 3HAYUTEILHO
MPEBBIIIACT TOT, KOTOPBIH CO3Ja€TCsl B PE3YIIbTATE
noezgok OJIK 3a rpanuimy.s B kauectBe nuiub
HECKOJIbKUX MTPUMEPOB MOXKHO

npuBecTd To, 4to Erumer moOOupoBan YieHOB
Konrpecca mo Bompocam 0e30macHOCTH U
HKOHOMUYECKON MoMoly;s M3pauns TpedoBan u
TpeOyeT MOMOIIM B OTHOWEHHAX C MpaHom;o%
TaiiBanb HaHUMa TOOOUCTOB, YTOOBI 3aPYUUTHCS

nognepkko  Konrpecca B feiie  MOKYNKH
uctpedbureneir F-16j07 wm mensiii psg  cTpaH
HeaBHO Tnpu3Banu  KoHrpecc BKJIIOYHTH B

3aKOHOJIATEIBCTBO 00 MMMUIPALIHIOHHON pedopme
[IOJIOKEHMS,  BBITOJIHBIE ~ MX  IpakIaHaM.os
[leHHOCTP 3TUX KOHTAaKTOB JJIsi HMHOCTPAaHHBIX
IIPABUTEJILCTB OYEBU/IHA: OHU JJAIOT BO3MOYKHOCTh
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opportunities to persuade members of
Congress to pass legislation that promotes
the acting state’s interests, without
executive interference.os Although the
contacts can compli- cate U.S. foreign
policy, executive officials acknowledge
limits to their ability to prevent them.ioo

B. Antecedents

The contemporary practice is by no means
a recent development. Legislative
diplomacy has been common for well over
a century, and both the executive and the
legislative branches have contributed to its
expansion. At least as early as the mid-
1800s, presidents began to appoint sitting
legislators to a range of temporary
diplomatic positions. Presidents Harrisonio:
and McKinley,io for example, both
appointed legislators to represent the
United States at international monetary
conferences in the 1890s. McKinley also
appointed legislators to a joint commission
aimed at settling disagreements between the
United States and Great Britain with
respect to Canada,i3 and to the peace
commission that negotiated the end of the
Spanish—American War.104

President Harding appointed two senators
to the U.S. delegation to the Washington
Naval Conference in 1921105 and two others
to the Foreign Debt Funding Commission
in 1922.106 Presidents such as Hoover,
Carter, and Reagan engaged in similar
practices.107

According to one study, the executive
reserved for sitting legislators over 250
places on U.S. delegations to international
conferences between 1930 and 1960.108
Sometimes legislators served as informal
advisors to a U.S. delegation; other times
they were part of the delegation itself.109
While these appointments occasionally
generated constitutional objections from
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yoenuth uneHoB KoHrpecca mOpHUHSATH 3aKOHBI,
BBIFOJHBIC JaHHOMY rocyJ1apcTBy, 0e3
BMEIIATCILCTBA MCIIOJIHUTCIBHOM BIacTH.99 U
XOTsl TaKH€ KOHTAKThl MOTYT CO3/1aBaTh MPOOIeMbI
aiaa BHemHed nonutukn CIIA, HOJIDKHOCTHBIE
JUIAa  UCIOJHUTEIIBHOW  BJIACTH  IPHU3HAIOT
MpeAesibl  CBOMX  BO3MOXHOCTEM MO  HX
MPEAOTBPAIIEHHUIO. 100

B. UcTopus Bonpoca

CoBpeMeHHas NpakTHKa HU B KOEM Cllydae He
ABJIACTCA 4YEM-TO HEINAaBHUM. 3aKOHOJATENIbHAs
JTUIUIOMAaTHsI UMEET MECTO YK€ Oojee cra JieT, U
€e  pacmpoCTpaHEHHUIO0 CIOocOoOCTBOBalia  Kak
WCIIOJIHUTENIbHAS, TAK M 3aKOHOJATElIbHAsl BETBb
Bractu. Ilo Menbuielr mepe ¢ cepeaunsl 19-ro
BEKa IPE3HUJEHTHl HA3HAYAIOT JICUCTBYIOLIUX
3aKOHOJIaTeIell Ha BPEMEHHBIE JUILIOMAaTUYECKUE
noipkHocTH. Tak, mnpe3uupeHTsl ['appucoHior u
MakkuHnuio2 Ha3Hayvaau 3aKoHOIaTenei
npencrautensmu  CIJA  Ha MeXIyHapOJIHBIX
BAMOTHBIX KOHpepeHuax 1890-x rr. MakkuHIu
TaK)Ke Ha3Ha4yall 3aKOHOAATEIEW B  COCTaB
COBMECTHOM KOMHUCCHUM TIO YPETryJIUPOBAHUIO
paszHornacuii mexny Coenunennbivu Llltaramu u
BenukoOpurtanueit B otHomeHun Kanasbiios 1 B
KOMHMCCHIO 10 YCTAaHOBJIEHUIO MHUPa, KOTOpas Bella
MIEPErOBOPBI 00 OKOHYaHUH HCIIaHO-
AMEPUKAHCKON BOWHBI. 104

IIpesunent 'apavHr Ha3HA4YMII IBYX CEHAaTOPOB B
coctaB gneneranun CIIIA Ha BamuHrronckom
BOCHHO- MOpPCKOil KoH(pepenuuun 1921 r. 105 1 eme
IBOMX B KOMHUCCHIO 10 (UHAHCHUPOBAHUIO
BHewHero ponra B 1922 r.i0s Takue npe3usieHTsl,
kak ['yBep, Kaprep u Peiiran, neiictBoBaiu
aQHAJIOTUYHO.107

CornacHo onHoMy uccienoBanuto, B 1930-1960-x
IT. UCMIOJIHUTEIIbHAS BJIACTh 3ape3epBUpPOBAJIA IS
NeicTByIOUX 3aKkoHoAareneil 6omee 250 mect B
Jeseranusax CIIIA  Ha  MEXIyHApOJIHBIX
KOH(epeHIHsIX. 108 B OJIHUX CIIyvasix
3aKOHOJIaTeIN BBICTYTAJIN B KauecTBe
HEeO(pUIMABHBIX COBETHUKOB JeJNieraiuii; B
JOPYTUX OHU OBUTH YaCThIO CAMOM JEIIETalliH. 109

W xors Takume Ha3HAUEHUsI BpEMsl OT BpPEMEHHU
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Congress, presidents continued to make
them anyway.110

The executive contributed to the
development of legislative diplomacy in
other ways as well. Not only have the
Defense and State Departments provided
extensive logistical support to CODELs by
arranging travel and meetings with foreign
governments,i11 the Department of Justice
has never enforced the Logan Act against
members of the House and Senate.

Congress passed the Act in 1799 to provide
for criminal penalties against “any” U.S.
citizen who, without the permission or
authority of the federal government, carries
on “any verbal or written correspondence
or intercourse with any  foreign
government, or any officer or agent
thereof” with the intent to affect U.S.
foreign relations.112

In the early 1900s, legislative diplomacy
occasion- ally generated complaints about
Logan Act violations. Speculation that Sen-
ator Warren G. Harding had been in contact
with French officials in 1920 led to debates
about whether a violation had occurred.i13
A private citizen filed a complaint against
Senator Joseph France in 1922 for having
contact with “foreign = Governments,
including German Socialists and Russian
Bol- sheviki, in direct defiance of the
measures of the Government.” 114

Later, critics identified potential Logan Act
violations by numerous other legislators.i1s
Not once, however, did this conduct result
in prosecution.iie This pattern continues
today.117

Legislators in turn contributed to the
development of legislative diplomacy by
seeking independent contacts with foreign
governments, at times contrary to executive
policy. In 1927, for example, Senator
William Borah conferred with the president
of Mexico about oil expropriations,
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BBI3bIBAIM  KOHCTUTYIIMOHHO  OOOCHOBaHHbBIC
BO3pakeHUs co cTopoHbl KoHrpecca, mpe3uaeHTs
MIPOJIOJIKAIN ATY MPAKTUKY.110

HcnonuurenbHas BJIACTh criocobcTBOBaIa
Pa3BUTHIO  3aKOHOJATENBHOM JUIUIOMATUH U
OpyruMu crocob6amMu. MHUHHCTEPCTBO OOOPOHBI U
lNocnenaprament okaspiBain  OJIK  mmpoxkyto
MaTepUaIbHO-TEXHUUECKYIO MOJTIEPHKKY,
OpraHu3zys MOE3]IK1 u BCTpEYH c
MPEJICTABUTENSIMA WHOCTPAHHBIX TOCYAApPCTB,i11 a
MUHHUCTEPCTBO FOCTHIIMU HUKOTAA HE MPUMEHSIIO
B OTHolIeHUH uwieHoB [lanatel mpencraBuTenei u
Cenara T.H. 3akoH Jlorana.

Eme B 1799 r. Kourpecc
IIPEAYCMATPUBABIIMI YTrOJIOBHOE
«moboro» rpaxaanuHa CIIA, xoropsiit 6e3
paspeiieHuss WIM IOJHOMOYHH (eaepaTbHOrO
MPaBUTENbCTBA BEAET «KaKyl0 Obl TO HH OBLIO
YCTHYI0 WA TNHCHBMEHHYIO TEpPENuCKy WIH
CHOIICHUS c JTH00BIM MHOCTPAHHBIM
MPAaBUTEIBLCTBOM HWJIM €r0 JIOHKHOCTHBIM JIHIIOM
WIM  areHToM» C  LeJbl0  MOBIUATH  Ha
MexayHapoansie oTHomenust CLIA. 112

B  wmauaine 1900-x rr. 3aKoHOJATEIbLHAas
JTUTIIOMATHSI HECKOJIBKO pa3 BbI3bIBAJIA KaJIOOBI HA
Hapyuienust 3akoHa Jlorana. Ciayxu o TOM, 4TO
ceHarop YoppeH ['. 'apauHr BcTynan B KOHTAKT C
¢bpaniy3ckumM opuuanbHbIMU JMamMu B 1920
r., IPUBEH K AebaTtaM O TOM, WUMEJIO JTU MECTO
HapylieHue.113 YacTHoe JTUI0 Mojaio xajnody Ha
cenatopa J[>xo3zeda ®panca B 1922 r. 3a To, 4TO
OH TMOJJIEPKUBANl KOHTAKThl C «HMHOCTPAHHBIMHU
MPaBUTEIHCTBAMH, BKJTFOYAst HEMEIIKUX
COLIMAJIUCTOB U PYCCKUX OOJIBIIEBUKOB, OTKPHITO
OpOCHB BBI30B JICHCTBHUSAM TPABUTEIHCTBAY. 114

IIpUHAI 3aKOH,
HaKa3aHUuC IJId

[Toz)ke  KpUTHKM  BBIIBWIM  TOTEHIMAIBHBIC
HapylleHUsl 3aKoHa Jlorana MHOTMMH JIpyTrUMH
3aKkoHoarensiMu.115  OJIHAKO HU pa3y Takoe
MOBEJCHUE HE NPHUBOJWIO K  cylneOHOMY
MPECIICIOBAHMIO.116 JTa TEHJEHIUS COXPAHHIAChH
0 Ce IE€Hb.117

B cBoro ouepenp, 3akoHOIATEIN CIIOCOOCTBOBAIN
Pa3BUTHIO 3aKOHO/IaTEIIbHON JUIUIOMATHH,
CTPeMsICh K  HE3aBHUCHUMBIM  KOHTaKTaMm C
MHOCTPAaHHBIMHU IPABUTEIBCTBAMM, YTO MOPOU
MPOTHUBOPEYMWJIO  TOJUTHKE  HCIOTHUTEIBHOU
Binactu. Hampumep, B 1927 r. cenatop Yuinbam
bopa mpoBen coBemaHus ¢ MOPE3UACHTOM
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notwith- standing the State Department’s
opposition.iis

Senator Henry Cabot Lodge sought to
correspond with European leaders behind
President Wilson’s back throughout the
Versailles conference.ii9  Representative
Adam Clayton Pow- ell’s misuse of public
funds for foreign travel contributed to the
House’s decision to exclude him from
office in the 1960s.120

In 1979, Representative George Hansen
traveled to Iran without State Department
approval to nego- tiate the release of
American hostages,i21 and Representative
Thomas Ashley led a delegation to China to
meet with Deng Xiaoping.i22

By his own ac- count, Congressman
Stephen Solarz traveled to 140 countries on
official business from the mid-1970s to the
early 1990s.123

And in recent years, legislators have made
high-profile visits to countries such as
Burma, Afghanistan, and Egypt.i
Executive opposition to these contacts
appears to be rare.12s

Finally, foreign governments have also
played a role. According to James Lindsay,
“[M]ost embassies conducted their business
through the State Department” before the
mid-1970s and “rarely lobbied
Congress.”126

But encouraged by independent contacts
from the membership, foreign officials
began to view Congress as a new channel
of official communication.

Their respective governments responded by
developing aggressive and permanent
lobbying presences on the Hillizz and
dispatching delegations to meet with U.S.
legislators.128

Not only is legislative diplomacy now
widespread—federal law explicitly
endorses the practice.

There is a permanent appropriation for
congressional  travel.io  The  Mutual
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Mekcuku 1o moBoOAYy SKCIIpOIIpHallun He(bTHHLIX

KOMITaHU I BOIIPEKH BO3PAKECHUSIM
I'ocnenapramenTa.iis
Cenatrop Tenpu KnobGor Jlomx  meITancs

MEPENUCHIBATBCA C E€BPONECUCKUMHU JIMAEpPaMH 3a
CIIMHOW TMpe3uacHTa BuiabcoHa Ha MPOTAKEHUH
Bceir Bepcanbckoit koHdpepenmnuu.ii9 B 1960- e rr.
pacTpata Ka3eHHBIX CPEJICTB JUIS 3apyOC)KHBIX
MOE3/I0K MpHUBEJIa K JIMUICHUIO MaHAaTa 4JieHa

[Tamater mpencraBurenern  Anama  Kneitona
[Taysnna.iz20

B 1979 r. wunen Ilamarer Jlxopmk XaHCeH
ormpaBuics B HMpan  6e3  pasperieHus
l'ocgenmapramenta  uisi  [EPErOBOPOB 00

OCBOOOKICHUH aMEPUKAHCKHUX 3aJ0KHHUKOB,121 a
Tomac Dnuin Bo3rnaBui aeneramnuio B Kurait nis
BcTpeuu ¢ JIpH CaonuHoM. 122

CruBen  Comap3, 1O €ro COOCTBEHHOMY
MPU3HAHUIO, MMOCETHI MO O(QUIUATHHBIM JIeJaM C
cepenuabl 1970-x mo nHavamo 1990-x rr. 140
CTpaH.123 3a TMOCIEIHUE TOAbl 3aKOHOAATETH
COBEPIIMIIM IIMPOKO OCBEIIABIIMECS BHU3UTHI B

Takue CTpaHbl, Kak bupma, Adranucran u
Erumer. 24 Hackonbko MO>KHO CYIWTh,
WCTIOJIHUTENIbHAS ~ BJIACTh  PEAKO  IPOTHUBUTCS

TaKUM IIOC3JIKaM.125

I/I, HAKOHCIL, HHOCTPAHHBIC IMPABUTCILCTBA TAKIKC
ceirpanu  cBoro ponb. [lo crmoBam Jxkeiimca
Jlunnces, no cepeaunbl 1970-X IT.«OONBIIMHCTBO

IIOCOJIbCTB BEIIU CBOU nena qyepes
l'ocypmapcTBeHHBIM  AenapTaMeHT» M «PEIKo
no66upoBanu Konrpeccy.izs

Ho, BOOJYLIEBJICHHBIC HE3aBUCUMbBIMU
KOHTaKTaMu C OTHEIbHBIMU KOHIPECCMEHAMHU,
WHOCTpaHHBbIE  O(UIMaANbHBIE  JHIA  CTaU

paccmatpuBath KOHrpecc Kak HOBBIM KaHal
opHUIHaATEHOW KOMMYHHUKAITUH.

Nx npaButenbcTBa CTaaud HapaliuBaTh Ha
KammrommiickoM X0iaMe CBOE€ aKTHBHOE U
MOCTOSIHHOE ~ JTOOOMCTCKOE  TMPHUCYTCTBUEI27 U
HANpaBJIATh JeJeraiun JUIS BCTpEY c

3akonomarensamu CIIA. 128
Majo Toro, 4ro 3aKOHOJATEJIbHAS AUIUIOMATHS B

Hacrosliee BpEMs IIUPOKO  PacIpOCTpPaHEHa;
denepanbHbBle 3aKOHBI TPSAMO  OJOOPSIOT 3Ty
[IPAKTHKY. Ha  moe3axu KOHI'PECCMEHOB

IIOCTOSAHHO BBIACITAOTCA aCCUT'HOBAHMA.129 3aKkoH
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Security Act of 1954 imposes expenditure
limits and reporting requirements, 130 as do
House and Senate rules.i31

A series of other federal statutes have
established recurring interparliamentary
exchanges between members of the House
and Senate and officials from foreign
legislative bodies. 132

The Mutual Educational and Cultural
Exchange Act of 1961 authorizes U.S.
legislators to participate in international
cultural ex- changes.133 Successive House
resolutions have established the House
Democracy Partnership, under which
congressional  leadership  appoints a
commission of sitting legislators to “work
with  the parliaments of selected
countries . . . on a frequent and regular
basis” for the purpose of building effective
foreign legislative institutions.i34

As part of the Helsinki Commission,
eighteen members of Congress participate
in U.S. delegations to the Organization for
Security and Cooperation in Europe
(“OSCE”), where they have “regular
contact with parliamentarians, government
officials, NGOs, and private individuals
from other OSCE participating States.”13s

The Trade Act of 2002 requires that House
and  Senate leaders convene @ a
Congressional Oversight Group at the
beginning of each legislative session and
that each member of the group “be
accredited by the United States Trade
Representative on behalf of the President as
an official adviser to the United States
delegation in negotiations for any trade
agreement to which [the Act] applies.”136
Thus, legislative diplomacy is now a settled
means by which the United States conducts
foreign relations.
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0 B3auMHOI1 Oe3omacHocTy 1954 r. ycraHaBmuBaeT
JUMMTBI Ha  pacxoabl U TpeOoBaHMA K
OTYETHOCTH,130 TO K€ MPETYCMOTPEHO MpaBUIIaMU
ITanarer u Cenara.ist

Jlpyrue QenepalibHble 3aKOHBI IPEIyCMaTPUBAIOT
pPETYJISIpDHBIE ~ MEKITAPIIAMCHTCKHE OOMEHBI ¢
JPYTUMU CTPaHAMM. 132

3akoH 0
KYJIbTYPHOM
3aK0HOIATEISIM

B3aUMHOM  00pa3oBaTeIbHOM U
obmene 1961 r. pa3pemaer
CIIA y4acTBOBaTh B
MEXIyHAPOIHBIX KYJIbTYPHBIX oOMeHax.133
Pesomonusamu [TanaTer IIPEICTABUTENEH
yupexkaena komuccus [T «llaptHepcrBo 3a
JIEMOKpaTuio», B KoTopyto Juzaepbl Konrpecca
Ha3Ha4yaroT3aKoHojAaTene  «mwisg  paboTel ¢
napjiaMeHTaMH OTJENbHBIX CTPaH ... HA 4acTOH U
pPEryJsipHOl  OCHOBE» C  IeNbl0  CO3JaHus
3G (HEeKTHBHBIX  3apyO0CKHBIX 3aKOHOAATEIHHBIX
WHCTUTYTOB. 134
B pamkax XenbcuHKCKOW KoMucCHHM 18 uieHOB
Konrpecca yuactByroT B aeneranusix CUIA npu
Opranuzanuu o 0e30MmacHOCTH u
corpynauuectsy B Eppome (OBCE), rme
«PEryJIIpHO KOHTAKTUPYIOT C MapjaMEHTapHUsIMU,
MPaBUTENbCTBEHHBIMU uYnMHOBHUKaMu, HIIO wu
YaCTHBIMHM JIMIIAaMU W3 JIPYTUX TOCYAapCTB-
ydacTHUKOB OBCE».135

3akon o Toprosie 2002 r. Tpebyer, dYTOOBI
munepsl [lamarer npencraButeneir u Cenara B
Hayalle  KaKIOW  3aKOHOJATENBbHOM  ceccuu
co3piBa rpynny KoHrpecca mo Hamgzopy 3a
BHEIIHEH TOpProBied M YTOOBI KaXKABIH €€ YieH
«OBUT aKKPEIUTOBAH TOPTOBHIM IPEACTABHTEIIEM
Coenunennbix lltaTtoB ot umenu Ilpesunenta B
KauecTBe OQUIIMAIBHOTO COBETHUKA JIeJIeTalluu
CIIA na meperoBopax Mo I0OOMY TOPrOBOMY
COIJIAIIICHUIO, K KOTOPOMY MPHUMCHHM JTaHHBIN
3aKOH».136 Takum oOpazom, CEeTO/IHS
3aKOHO/ATeIbHAS TUTUTOMATHSI SIBIISICTCS
YCTOSIBIIUMCSI CPEACTBOM BHEIIHEW MOJUTUKU
Coenunennspix llTaTos.
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II. EXECUTIVE POWER AS A
LIMITING PRINCIPLE

While legislative diplomacy is well
established, there are simply no accounts of
its constitutionality.

At best, the orthodoxy completely neglects
the practice; at worst, it implies that the
practice is unconstitutional without offering
supporting analysis.137

The result is a significant tension—
Congress routinely interfaces with foreign
governments, but such contacts find no
support in existing doctrine. The remainder
of this Article sketches theories of
constitutionality in an effort to resolve this
tension.

This Part begins by evaluating the scope of
the executive diplomacy power by
reference to the text of Article II and
standard indicia of original meaning.
Because the Constitution does not allocate
any specific power to more than one
branch, understanding the contours of the
executive power permits inferences about
the extent of a possible legislative
counterpart. If the executive power is
plenary and exclusive, for example, then it
follows that diplomacy by Congress is
unconstitutional, for all  diplomatic
communications would fall within the
executive domain.

If, on the other hand, the executive power is
in any respect less than plenary, then
Article II does not necessarily prohibit
legislative diplomacy, and the task becomes
one of locating the affirmative source of the
legislative power elsewhere, such as in
Article L.

A. Textual Dimensions

Nothing in the Constitution directly states
that the president holds the power to
communicate with foreign governments,
much less on an exclusive basis. Thus, the
executive diplomacy power must rely on
the implications of express powers. This
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1. VICIIOJHUTEJIbHASL BJIACTb KAK
CIAEPKUBAIOLUNA ®AKTOP

XO0Ts 3aKOHOJATENbHAs JUIIJIOMATHS YTBEPAWIACH
B CBOMX IIpaBax, HET HUKAKUX IOJITBEPKICHUN €€
KOHCTUTYLUMOHHOCTH. OpTONOKCAJIBbHBIA B3I
9Ty IPAaKTHUKYy B JIy4IIEM CIIy4ae WTHOPHUPYET; B
XyameM ciryvae [IOAPa3yMeBaETCs ee

HEKOHCTUTYIIMOHHOCTh — 0e3  Kakoro-imbo
aHaJIM3a U NOATBEPKIECHUH. 137
B pesynprare = BO3HMKAaeT  3HAYMTENbHas

HaIpsKEHHOCTh, MOCKOJbKY KOoHrpecc perymisipHo
B3aUMO/JICHCTBYET c WHOCTPAaHHBIMHU
MpaBUTEILCTBAMH, HO OTH  KOHTaKThl  HE
MOJJEPKUBAOTCA CYLIECTBYIOLIENH NOKTPUHOU. B
OCTaBILICMCS YacTH CTAaThbU BKpATIIE H3JIararoTcs
TEOPUU KOHCTUTYLIHOHHOCTH B TIONIBITKE CHATH 3TY
HanpsbkeHHOCTh. Yacth Il HaumHaeTcss ¢ oleHKH
o0Bema ITOJTHOMOYHI HCIIOJHUTEIBHOM
JHUIDIOMaTHH Ha OCHOBAaHMU Tekcra crtathu Il m
OOMICTIPUHATHIX TOJKOBAHHA €€ TIEPBOHAYAILHOTO
3HaueHus. [lockonbky KoHcTUTynMsI HE Hazaenser
KaKUMHU- JIHOO KOHKPETHBIMU ITOJTHOMOYHUSIMU
O0oree dYeM OAHY BETBb BIACTH, IOHHMaHUE
rpaHULl TOJHOMOYUN MCHOJHUTEIBHON BIIACTH
MO3BOJISIET CYAUTh 00 o00BbEME BO3MOKHOIO
3aKOHOJATeNbHOr0 aHajnora. Hampumep, ecnu
IMOJTHOMOYHS HMCITOJIHUTEILHON BIJIACTH SBIISFOTCS
MOJHBIMHM M DKCKIIIO3WBHBIMH, TO M3 3TOTO
CIeNlyeT, YTO JUIIJIOMaTHS Konrpecca
HEKOHCTUTYLIHOHHA, MTOCKOJIBKY BCE
JTUTIIOMATHYECKUE CHONIICHHUSI OTHOCATCS K cdepe
HWCIIOJHUTEIBHOMN BJIACTH. Ecan XKe
HCITOJIHUTEIbHAS BJIACTh B KaKoM-1100
OTHOIIICHUH HE SIBIIICTCS IOJIHOM, TO cTaThs Il He
00s13aTeNILHO 3ampeniaeT 3aKOHOJIaTEIbHYIO
JUIUIOMAaTHIO, W 3a/laya CBOJMUTCS K TIIOHUCKY
HCTOYHHKA MMOJTHOMOYMH 3aKOHOJATEILHOMN
BJIACTH B JPYIrOM MECTE, HaIIpuMep, B craThe I.

A. TeKcTyaJbHbIH aCHEKT

B KoHcTuTynuu HeT mpsiMbIX YTBEP)KACHHUH, YTO
IpaBo oOuiarbes C MHOCTPaHHBIMU
NPaBUTEIbCTBAMHU MTPUHAUICKUT PE3UICHTY, TEM
Oonee sKcKM03uBHO. [loaTOMy numomarudeckne
MOJTHOMOYHSI HMCIOJIHUTENIBHON BETBH  BIIACTH
AOJDKHBI OIMIMPATBCA Ha TO, YTO BBITCKACT U3
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Section develops those implications under
each of two possible interpretations of
Article II.

The first, which 1 will call the “Discrete
Powers Thesis,” asserts that the president’s
Article II, Sections 2 and 3 pow- ers to “be
Commander in Chief of the Army and
Navy”;138 “make Treaties”;139 “nominate[ ]
and . . . appoint Ambassadors, other public
Ministers and Consuls”;140 “take Care that
the Laws be faithfully executed”;i41 and
“receive Ambassadors”142 _each implicitly
creates a discrete category of diplomatic
power, and that the president possesses
constitutional authority to communicate
with foreign governments to the extent that
the subject of the communication falls
within one of these categories.143

The second interpretation holds that the
diplomacy power resides primarily in
Article II, Section 1, rather than in Sections
2 and 3. Article II allocates the diplomacy
power, in other words, by vesting “[t]he
executive Power . . . in a President.”144

This is the “Vesting Clause Thesis.” Under
this interpretation, advocated by Saikrishna
Prakash and Michael Ramsey, the term
“executive power” includes authority to
communicate with foreign governments
both because that was the general
understanding of the term at the time of
ratification and because no provision of the
Constitution delegates diplomacy power
away from the president.i4s

My purpose is not to advocate either
theory, or even to suggest that they are
mutually exclusive,i46 but instead to
explore the dimensions of executive power
under each in light of the absence of
consensus on their merits. The relevant
dimensions are threefold: the diplomacy
power’s functional breadth, the capacity in
which the power authorizes the president to
speak, and the exclusivity of the power in
Article II.

This  analysis  will
communicative  territory
Congress cannot intrude.

the
which

delimit
nto
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IpsIMO OTrOBOPEHHBIX IMOJHOMOuYMi. B naHHOM
paszjene paccMaTpUBAaIOTCd O3TH MOMEHTHI B
pamMKax  KaxJoro M3  JBYX  BO3MOXKHBIX
tosikoBaHui crateu II. CornacHo nepBomy U3 HUX
— s Ha30By €ro «Te3McCOM O JUCKPETHBIX
[IOJTHOMOYMSX» — KakIO€ U3 IOJHOMOYUH
Mpe3uJIeHTa B paMkax pasnenoB 2 u 3 crarbu I,
T.. «OBITb TJIABHOKOMAHIYIOUIMM apMHEeH u
broToM»;138 «3aKJII0YaTh JI0TOBOpBI»; 139
«BBIIBUTaTh KAHUIATYPHI U ... HA3HAYaTh IOCIIOB,
JOPYTUX  TOCYJapCTBEHHBIX  IIOCIAHHUKOB U
KOHCYJIOBY;140 «3200THTbCSA O TOM, YTOOBI 3aKOHbI
HEYKOCHUTEIBHO HUCIIOJIHAIUCHY;141 U «IIPUHUMATh

IIO0CJIOB»142  HCABHO cOo30acT OTACIIbHYIO  —
KaTeropuro JUINIOMATHYCCKUX HOJIHOMOLII/II;'I, n
MNpE3UACHT O6J'IaI[aeT KOHCTUTYIITUOHHBIMU

MOJTHOMOYHSIMH JUIsI OOIICHUS C WHOCTPAaHHBIMHU
MPaBUTEIBCTBAMHU B TOM MeEpe, B KaKOH IpeIMeT
KOMMYHHUKAlMU MOANANACT IOJ OAHY M3 ITHX
kareropuii.is3 CoriiacHo BTOPOMY TOJIKOBAHUIO,
JUIUIOMATHYECKUE IIOJIHOMOYMS COJEpXKATCA B
OCHOBHOM B pazzene | crarpu I, a He B pa3genax
2 u 3. Ipyrumu crnoBamu, ctatbs Il pacnpenenser
JTUIUIOMATUYECKUE OJTHOMOYHS ITyTEM HaJCICHUS
«HCTIOJHUTEIBHON BIIACTBIO IIPE3UJICHTA» . 144
DTO — «Te€3uc O HaAeNeHUU noaHomouussmMu». Ilo
9TOMY TOJIKOBAHHUIO, KOTOPOTO IPUIAEPKHUBAIOTCA
Caiikpumna Ilpakamn u Maiikin Pamcu, TepMuH
«IIOJTHOMOYUS VCIIOJIHUTEIILHON BJIACTU»
BKJIFOYAET MTOJTHOMOYHS o0miarbcs c
WHOCTPaHHBIMHM TPABUTEIHCTBAMU M MOTOMY, UYTO
TakoBO ObUIO OO0Iee MOHUMaHHE TEePMHUHA Ha
MOMEHT paTHU(HUKAINH, U TOTOMY, YTO HHA OJHO U3
nonoxenud  KoHcTuTyuum  He  Jenerupyer
JUIUIOMATHYECKUE TIOJHOMOYMS IPE3HUJICHTY.145
Most 11e51b HE COCTOUT B TOM, YTOOBI 3aIIUIIATH TY
WJIM IPYTYIO TEOPHUIO U JTaXKe IPEAINOIOKUTh, YTO
OHM SBIISIFOTCS B3aUMOMCKIIIOYAIOLIMMU,146 HO B
TOM, 4YTOOBl H3Y4YUThb AaCHEKThl IOJHOMOYMH
WCIIOJHUTEJIBHOW BJIACTU B paMKaxX KaXJou U3
HAX B CBET€ OTCYTCTBMS KOHCEHCyCa B
OTHOLIEHUU HUX CYTHU. 3[E€Chb NPHUCYTCTBYIOT TpPHU
acIekTa: ($YHKIIMOHAIbHBIN JaIta3oH
JUIUIOMATHYECKUX IIOJHOMOYMM; KadecTBO, B
KOTOPOM MOXET BBICTYIIaTh IIPE3UJEHT COIVIACHO
3TUM I[OJIHOMOYMSIM; H HUX 3KCKIIO3UBHOCTH
cormacHo cratbe II. DroT ananu3 omnpenenut
pPaMKH KOHTAaKTOB, KOTOPbIE HE MOXET HapyllaTb
Konrpecc.
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1. Functional Breadth

It is an often unstated but widely held
assumption that the executive diplomacy
power enables the president to execute a
broad range of official functions. Few
would question, for example, that Article II
empowers the president to lobby foreign
governments, negotiate agreements, and
otherwise communicate with heads of state
on virtually any subject in furtherance of
U.S. interests. And while Congress has at
times disagreed, the president has
repeatedly and successfully claimed an
indefeasible power to choose the particular
“form and manner” in which he executes
these functions.i4z Administrations have
thus declined to honor statutes that have
restricted the president’s ability to choose
the individuals comprising U.S. delegations
to  international  conferences,i4s  the
particular fora in which diplomatic contacts
will occur,149 the terms on which the United
States  participates in  multilateral
arrangements,iso and the content of
sovereign communications with foreign
governments.isi

Both interpretations of Article II can
account for much of this breadth, albeit
with different levels of complexity. The
Discrete Powers Thesis encounters the
greatest challenge. It asserts that the
aggregate of the president’s Article II,
Sections 2 and 3 powers to “be Commander
in Chief of the Army and Navy”;152 “make
Treaties”;153 “nominate[ | and . . . appoint
Ambassa- dors, other public Ministers and
Consuls”;154 “receive Ambassadors”;iss and
“take Care that the Laws be faithfully
executed”1ss empowers the president to
pursue a full range of standard diplomatic
functions.

The logic through which one might find an
implied  diplomacy power changes,
however, depending on the clause.

Two of the clauses, for example, would
authorize  executive  diplomacy by
enumerating a power that the president can
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1. ®yHKIUOHAJIbHBINA IUATIA30H

Yacto HEe BBICKA3bIBAETCS, HO IMOJpa3yMeBaeTCA

MMpCAITI0JI0KCHUC, qTo IIOJIHOMOYHA
HUCIIOJIHUTECILHOMN JUITJIOMaTHH IIO3BOJIAIOT
MMPpE3UACHTY BBIIIOJIHATD I_HI/IpOKI/Iﬁ CIICKTP

opuHManbHEIX QYHKIMH. Majo KTO yCOMHHUTCH,
HampuMep, B TOM, 4To cTaths Il yrmonHomounBaer
Mpe3uIeHTA 1000upoBaTH UHOCTpaHHBIE
MIPaBUTENbCTBA, 3aKII0YaTh COTJAIICHUS U UHBIM
o0Opa3om oOmarbcs C TJIaBaMH TOCYJapCTB B
untepecax CIIA mnpaktudecku 10 JrOOOMY
Bonpocy. N xota KoHrpecc wHOrma ¢ 3TuM He
coryiamancs, TpPe3uIeHT  HEOAHOKPAaTHO U
YCIICUTHO YTBEPHKIAJI CBOE HEOCIIOPUMOE IPaBO
BBIOMpATh KOHKpETHbIe «hopMy H  CHOCOO»
BBITIOJIHEHUS ATHX (yHKIMIA.147 Takum obOpazom,
Mpe3uACHTCKass aJMHHHUCTpAIUs  OTKa3bIBaJach
coOMoIaTh 3aKOHBI, KOTOpBIE OTPAHUYHBAIU
CIOCOOHOCTh ~ Mpe3uJeHTa  BbIOMpaTh  JIHII,
Bxoasammx B coctaB generaumii CIHIJA Ha
MEXIYHApOAHBIX KOH(EPEHIIUAX,143 KOHKPETHBIC
(bOpyMBI AJISi OCYIIECTBICHUS TUILIOMATHYECKUX
KOHTAaKTOB,149 YycioBus ydacTusi CoennHEHHBIX
[lITaToB B MHOTOCTOPOHHUX COTJIALICHUAX150 M
COJIep’)KaHUE CYBEPEHHOW KOMMYHUKAIIMU C
MHOCTPAaHHBIMHU TOCYIapCTBAMHU. 151

O0a tonkoBanusa crated Il 0OBSACHSAIOT MHOTHE W3
ATUX MOJHOMOYMH, XOTS U C Pa3JIMYHON CTETICHBIO
cioxkHoctd. Camyro  Oonbllyl0  TPYAHOCTh
BBI3BIBAET TE3UC O JUCKPETHBIX MOJHOMOUUsX. B
HEM YTBEPKIAETCH, 49TOo COBOKYITHOCTh
MOJHOMOYMI Mpe3uJieHTa Mo pasaenam 2 u 3
ctarbt 1l «OBITH TITABHOKOMAHIYIOIIUM apMUCH U
haoToM»;is2 «3aKJII0YaTh JIOTOBOPBI»; 153
«BBIJIBUTATh KAHJIUJATYpPHl H Ha3Ha4YaTh
MIOCJIOB, JAPYTHX TOCYJApCTBEHHBIX MOCIAHHUKOB
1 KOHCYJIOBY;154 «IIPUHUMATD TTOCIIOBY;155 U

«3200TUTBCS o TOM, YTOOBI 3aKOHBI
HEYKOCHUTEIbHO  HCIOJHSIUCH»156  HAACISIET
MpEe3UeHTa TIOJHOMOYHUSMM BBINIOJHATH BECh
JIHaIa3oH CTaHJIapTHBIX JHIIOMATHYCCKUX
¢bynakiuit. OqHaKo JOTHKa, ¢ TOMOMIIBIO KOTOPOM
MOJKHO HalTH MOJIpa3yMeBacMbIe
JHUIDIOMAaTHYSCKHE IIOJHOMOYHS, MCEHJAETCI B
3aBUCMMOCTH OT IyHKTa. /[Ba M3 3THX IMyHKTOB,
Hanpumep, CaHKIMOHUPOBAIIU OBl
HCIOJIHUTENBHYIO JHUILIOMATHIO IyTeM
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only exercise by communicating with
foreign officials: Because a treaty is a
formal agreement between the United
States and at least one foreign state,is7 the
president must negotiate terms (i.e.,
communicate) with officials from one or
more foreign governments that may
become co-parties to “make”1ss a treaty.

Likewise, the president must communicate
with a foreign official to “receive”iso. an
ambassador to the United States through
the presentation and acceptance of
credentials.

Diplomacy may also follow by necessity
from the president’s duties under the Take
Care Clause.

A significant number of U.S. treaties
require communication with  foreign
governments.

Decades of nuclear weapons agreements,
for example, have mandated that U.S.
officials and their Russian counterparts
verify  stockpile reductions  through
extensive coordination and verification
measures. 160

The International Convention for the
Suppression of the Financing of Terrorism
requires states to communicate with each
other about suspected financiers of
terrorism and the outcomes of criminal
prosecutions.i61

The UN Charter alone requires the United
States to engage in a staggering array of
diplomatic communications simply by
specifying the duties of members of the
General Assembly and Security Council.ie2
Because of the Supremacy Clause, the
communicative mandates in these treaties
are supreme federal law.i63

And as federal law, they at least arguably
fall within the scope of the Take Care
Clause.164

Thus, the president can fulfill his duty
under the Clause only by communicating
with foreign governments. The text
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[IEPEUYMCIICHHS ITOJIHOMOYMM, KOTOPBIE NPE3UIEHT
MOJKET OCYIIECTBJIATh TOJIBKO ITyTeM OOLIEHUs C
MHOCTPaHHBIMH JOJKHOCTHBIMU JIMLAMU:
IIOCKOJIBKY ~JIOTOBOp  SIBJII€TCSL  O(UIMATIBHBIM
cornamenueM Mexay CoenuHenHbiMu IllTaTamu
U 10 MEHBIIEW Mepe OAHUM HHOCTPAHHBIM
roCy1apCTBOM,157 IPE3UACHT JOJDKEH COIIacoBaTh

ycinoBusi  (T.e.  MPOBECTH  IEPErOBOPHI)  C
JOJDKHOCTHBIMH JIMLIAMUA OJHOTO WJIM HECKOJIBKHX
MHOCTPAHHBIX MIPaBUTEINHCTB, YTOOBI
«BAKIIIOUUTH 158 JIOTOBOD. AHaJIOTHYHBIM

o0pa3om, mpe3ueHT 00s3aH BCTYNUTh B KOHTAKT
C JIOJDKHOCTHBIM JIMIIOM JIPYTrOM CTpPaHbl, YTOOBI
«puHATH»159 ee nocna B CoenunenHbix [llTarax
MOCPEJICTBOM BPYUCHUS U IPUHATHUS BEPUTEIHHBIX
rpaMoT. JlumioMaTudeckue MOJTHOMOYHS MOTYT
TaKxke OBITH HEN30C)KHBIM CJIEICTBHEM
00s13aHHOCTEH TPe3UIeHTa B COOTBETCTBHH C
MIyHKTOM 00 00€CIeYeHUH HCIIOJTHCHUS 3aKOHOB.
3nauutenbHoe unciao gorosopo CIIA Ttpebyror
OOmICHWSI ¢  WHOCTPAHHBIMH  JIep)KaBaMHU.
JlecATUNETUSIMU  3aKJIFOYABIIUECS COTJIAIICHUS O
SIIEPHOM  OPY>KHM, HalpuMep, MPEINUChIBaIH,
yToObl  oummanbHple Jmma CIHIA uw  #x
POCCHIICKHE KOJIJIETH TPOBEPSIIM  COKpAILCHHE
3amacoB 1O myTeM MIMPOKUX MEP COTIACOBaHUS U
BEPUPUKALINH. 160

MexayHapoaHas  KOHBeHLUss o0  Ooppbe ¢
¢buHaHCHpOBaHNEM Teppopu3Ma TpedyeT, YTOObI
rocygapcTa  cooOwmamu  Apyr  Apyry o
MOJI03PEBAEMBIX B (DMHAHCHPOBAHUU TEPPOpPU3MA
JMIAX U pe3yibTarax YTOJIOBHOTO
npecnenoBanus.iel Ogun tonpko Ycras OOH
TpebyeT oT CoennHEeHHbIX HITaroB
KOJIOCCAIbHOIO o0bemMa  JUIUIOMAaTHYECKOMN
KOMMYHHUKAIlMM YK€ TOJIbKO B CHIYy HX
00s13aHHOCTEH KakK YjIcHa I'enepanbHOM

Accambnen u Cosera besomacHoctu.ie2 M3-3a
nosioxkeHuss  KOHCTUTyIIMM O  BEpPXOBEHCTBE
denepanpHOro IMpaBa HajJ IpaBaMHM IITaTOB
IIOJIHOMOYHSI ITUX JIOTOBOPOB Ha
JUIUIOMaTUYECKUE CHOLIEHMS SBJIIOTCS BBICILIUM
benepanbHBIM 3aKOHOM.163 M Kak ¢enepanbHbIi
3aKOH OHM — IO KpaiHeHd Mepe, BO3MOXKHO —
HNOJMAfaloT TMOJA  JeicTBME MOJOXKEHHs 00
o0eCreYyeHU HCIOJIHEHUSI 3aKOHOB.l64 TaKuM
o0pa3oM, MPE3UIEHT MOXET BBHINOIHATH CBOKN
JOJT B COOTBETCTBUM C 3TUM IIyHKTOM YXE TEM,
qTO o01maercs c WHOCTPaHHBIMU
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authorizes diplomacy by requiring it.

Article II contains other clauses on which a
broad diplomacy power might rely,
although on different reasoning. One is the
Commander-in- Chief Clause.16s

Unlike the exercise of the powers discussed
above, the exercise of the commander-in-
chief power does not necessarily entail
communication with foreign
governments—practically speaking, the
president can set strategic policy, manage
readiness and force structure, and command
the military in the event of an armed attack
without contacting foreign governments.

Thus, the Commander-in-Chief Clause
plays a role in the Discrete Powers Thesis
only under a comparatively permissive
reading. Such a reading would assert that
the Clause implicitly authorizes executive
diplomacy by enumerating a power whose
effective exercise may, at times, require
presidential communication with foreign
governments.

To the extent that effective command of the
armed forces requires the president to
confer with allies about military strategy or
to speak with enemies for the purpose of
deterrence or disarmament, for example,
the Clause would empower the president to
do so.

The unique premise of this reading is that
the enumeration of a power implicitly
authorizes communicative acts that are
otherwise constitutional and necessary for
the power’s effective use.

To justify a functionally broad diplomacy
power, the Discrete Powers Thesis might
also rely on the president’s power to
“nominate[ ] and appoint
Ambassadors|[ and] other public Ministers
and Consuls.”166

Here, the exercise of the enumerated power
itself neither logically requires nor even
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IIPaBUTENIbCTBAMH. TeKCT TpeOyeT AUIUIOMAaTHU U
TEM CaHKLMOHUPYET €€.
Crates Il conmepxutr M Apyrue MOJOXKEHUs, Ha

KOTOPELIC MOT'YyT OIMUPATHCA IIUPOKHC
JUITNIOMAaTHYCCKHUE ITOJIHOMOYHUS, XOTA U 110 HHBIM
INpUuYruHaM. OI[HI/IM u3 TaKHuX ITOJIOKEHUH

SIBJISIETCS IIYHKT O IVIABHOKOMAaHIYIOIIEM. 165
B omimume OT MNONHOMOYMM, PacCMOTPEHHBIX
BBIIIIE, BBITIOJTHEHUE byHKInN
IJIABHOKOMaHAYIOLIETO HE 00s13aTeJIbHO
npennosiaraer  OOLIEHWE €  HMHOCTPAHHBIMU
[IPaBUTEIBCTBAMU: €  INPAKTUYECKOM  TOYKHU
3peHusl, IIPE3UJECHT MOXET ONPENEIATh
CTpaTeruio, 00ecrneyuBaTb FrOTOBHOCTh U HYKHYIO
CTPYKTYpPY BOODPYKEHHBIX CHJI M KOMAaHJI0BaTh
UMH B CIIydya€ BOOPYKEHHOIO HalaJcHUsA, HE
CBSI3bIBASICh C MHOCTPAHHBIMHU IPaBUTEJIbCTBAMHU.
Takum 00pazom, MyHKT O IJITaBHOKOMaHIYHOILEM
UIpaeT Kakyl-TO pOJIb B TE3UCE O IJUCKPETHBIX
IIOJIHOMOYMSAX  TOJBKO  IPU  OTHOCHUTEIBHO
cBOOOZIHOM HpOYTeHHU. B 3TOM ciiyuae MOXKHO
ObUIO OBbI YTBEP)KAaTh, YTO ATOT IIYHKT KOCBEHHO
JaeT TMPaBO HA MCIOJHUTEIBHYIO JAUILUIOMATHIO,

MIePEeUnCIIsIs MOJTHOMOYHS, s dexTrBHOE
OCYIIECTBIICHME  KOTOPHIX  WHOT/IA  MOJMET
TpeOoBaTh o0LIeHus Mpe3U/ICHTa c
MHOCTPaHHBIMM IIPAaBUTENILCTBAMHU. B TO#l Mepe, B
KaKoHn s dexTuBHOEC KOMaHJIOBaHHE
BOOPY)KEHHBIMM  CWJIaMHU  TpeOyeT,  4TOObI
MPEe3UJCHT COBEWIAICS C COIO3HHUKAMU IO

BOIIPOCAM BOEHHOW CTpPAaTE€TUW WJIM BCTyHald B
KOHTAaKT C MPOTUBHUKOM B ICNIAX, HampuMep,
CHACP)KMBAHUS WU Pa30PYXKEHUS, OTOT MYHKT
yIOJIHOMOYMBaNl Obl TMpe3uAeHTa Ha TakKue
JNEUCTBUA. YHUKAJIbHAsA MPEANOChUIKA TaKOro
MPOYTEHUSI COCTOMT B TOM, 4YTO IIEPEUYHCIICHHUE
IIOJITHOMOYH I HESIBHO CaHKIIMOHUPYET
KOMMYHHKATUBHBIM aKT, KOTOPBIH B JIPYrux
cy4asix  SIBIIsIeTCA KOHCTUTYIITUOHHBIM 51
HEe00XOIUMBIM TS 3¢ peKTUBHOTO
HCIIOIL30BaHUS TEX JKE ITOJTHOMOYMIA.

UroObl ompaBaarh (DYHKIMOHAIBHO IIUPOKHE
JAIUIOMATHYECKUE  ITOJHOMOYHMS, TE3UC O
JTUCKPETHBIX  IMOJHOMOYHSX  MOXET  TakKxKe
OMHUPATHCS Ha ITOJTHOMOYHMS Mpe3u/IeHTa
«BBIJIBUTATh KaHIUAATYPHI U ... HA3HAYATh MTOCIOB
[M] Apyrux TOCYJapCTBEHHBIX IOCIAHHUKOB H
KOHCYJIOBY. 166 31ech OCYIIIECTBIICHUE
[IEPEYUCIICHHbIX [OJHOMOYMNA caMO 10 cebe
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practically depends on diplomacy—the
president can nominate and appoint an
ambassador without communicating with a
foreign government. Nevertheless, the
Appointments Clause may constitute the
single greatest source of diplomacy power
in Sections 2 and 3 of Article II.
This conclusion follows
observations.

First, as the principal representatives of the
United States to foreign governments,
ambassadors are executive officers and
vital channels of official communication on
countless issues.

from two

Second, the president’s power to nominate
and appoint these officials at least arguably
yields an accompanying power to recall
them as well,167 and in doing so to exercise
effective control over their official speech.
Given presidential control, the Discrete
Powers Thesis might trace backward from
the substantial communicative role of
ambassadors to find a broad executive
diplomacy power on the view that the
responsibilities of the agent suggest
something about the powers of the
principal.

By contrast, the Vesting Clause Thesis has
a simple explanation for the executive
power’s broad functional contours: the term
“executive Power”16s in Article II, Section
1 contains a full range of diplomatic
functions  because that was  the
understanding that accompanied ratification
and because the Constitution does not give
those functions to another branch.ieo
Prakash and Ramsey argue that eighteenth-
century political and legal theorists such as
Montesquieu, Blackstone, and Vattel
consistently defined “executive power” to
include control of foreign relations, that the
Framers were acquainted with these
authorities, and that the Framers had the
authorities’ definition of executive power in
mind when they adopted the Vesting
Clause.170

In support of this view, there is evidence
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JIOTHYECKU He TpeOyeT M Jake NPaKTUYEeCKU He
3aBUCUT OT JUIUIOMAaTHUM — IMPE3UIAEHT MOXKET
MPEJIOKUTh U HA3HAYUTh 110CTIa, HE CBSI3bIBASICh C
MHOCTPAaHHBIM NPaBUTEILCTBOM. TeM He MeHee,
MYHKT O HA3HAYECHUSIX MOXKET MPEICTABISATH COOOH
caMblil OOJBIION HCTOYHMK JUIUIOMATHYECKUX
IIOJIHOMOYMI B pamkax pasnenos 2 u 3 crateu Il
OTOT BBIBOJ CIIEYET U3 JIByX COOOPasKEHHIH.

Bo-miepBbix, Kak  TJaBHBIE ~ IIPEACTABUTEIIH
Coemunennpix  llltaToB 1pu  HMHOCTPAHHBIX
MPaBUTETHCTBAX MTOCJIBI SIBJISTFOTCS

JOJKHOCTHBIMU JIUIIAMHU WCIOJHUTEIBHON BETBU
BJIACTU W JKU3HEHHO BAXXHBIMU  KaHAJIAMU
oUIHaTEHON KOMMYHHUKAILIUU TTO0 0€CYUCIEHHOMY
MHO>KECTBY BOIIPOCOB.

Bo-BTOpBIX, MMOHOMOYUS MpE3UIeHTa BHIABUTATh
KaHJAUJATypbl W Ha3HAYaTh 3TUX JIOJDKHOCTHBIX
UL Ja0T, 1O KpaiHel Mepe, TeOpeTHUYECKH,
COIIYTCTBYIOIIEE MPABO TAK)KE OT3BIBATH UX 167 U
IpH 3TOM OCYIIECTBISATH KOHTPOJb Haa HX
ounmansHpIME  BhICKa3biBaHUSAMH. C  ydeTom
MPE3UACHTCKOTO0 KOHTPOJISI TE3UC O JUCKPETHBIX

IIOJIHOMOYHUAX MOXKET HUCXOAUTH U3 BaXHOU
KOMMYHHUKATHBHOW  pOJHM  IOCJOB,  4YTOOBI
000CHOBATH [IHPOKUE MOJTHOMOYHS

HWCIOJHUTEIBHON JUIIJIOMAaTUM HCXOMIS M3 TOro,
qTo 0053aHHOCTH arcHra TOBOPAT n 0
IMOJIHOMOYMAX IIpUHIHAIIAIA.

W HampoTuB, Te€3HUC O HAJEICHUU MOTHOMOUYHUSIMU
COJICP)KUT  TPOCTOC  OOBSCHEHUE  MIUPOKHX
(GYHKIIMOHATBHBIX ~ TPaHUIl  UCIOJHUTEIbHON
BJIACTU: TEPMUH «HUCIIOJTHHUTENBHAS BIACTB»168 B
paznene 1 crarbu Il BkitOyaeT Bech AHMANa3oH
IUITIOMAaTHYECKUX (DYHKIMHA, TMOCKOJIBKY TaKOBO
OBLIIO BUJEHUE MPOOJIEMBbl NMPHU paTU(UKAIUU U
nockonbky KoHCTUTYmMsT He mepemaer d3Tu
(GYHKIIUU HU OJHOW W3 JAPYTUX BETBEH BIACTH.169
[Ipakamr 1 PaMmMcu yTBEp:KIAIOT, 4TO TEOPETUKH

IIOJINTUKA W 1paBa 18-ro Beka, Takue Kak
Monteckbe, bimdkctoyn wu  Barrens, 4erko
ONpEACISIM  HUCIOJHUTEIBHYIO  BJIACTh  Kak

BKJIFOYAIOLIY0 KOHTPOJb HaJ MEXIYHAPOJAHBIMU
OTHOLIEHUAMH, 4TO pazpaboruuku KoHcTuTynum
ObUIM 3HAKOMBI C UX aBTOPUTETHBIMH TPyJaMH U
OTTaJIKUBAJINCh oT ux OIIpeeIeHUs
WCIIOJIHUTEJIBHOW  BJIACTH, KOIZJAa IPUHUMAIH
IIyHKT O Ha/ICJICHUU ITOJTHOMOYHUSIMU. 170

B rmopnepxkky O5TOHM TOYKHM 3pEHUS HMMEKOTCA
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that at least some of the prominent
eighteenth-century legal theorists who
influenced the Framers understood
executive power specifically to include a
broad diplomacy power.

Blackstone, for example, asserted that the
English king, as the holder of executive
power, “has the sole power of sending
ambassadors to foreign states, and
receiving ambassadors at home” and is the
“delegate or representative of his people”
with “regard to foreign concerns.”171
Both of these interpretations have
implications for legislative diplomacy.
First, and most obviously, each prohibits
Congress and its members from making
treaties, receiving ambassadors, or
executing diplomatic functions implicit
within the powers that Article II, Sections 2
and 3 expressly assign to the president.

The Vesting Clause Thesis does not deny
effect to those Sections; it simply reads
them more narrowly and asserts that other
diplo- macy powers reside in Article II,
Section 1. Slightly more controversially, it
is plausible that each interpretation
prohibits Congress from restricting the
“form and manner” of sovereign
diplomacy, as various presidents have in-
sisted.172

To reach this position, one must conclude
simply that the grant of a power—whether
in the Vesting Clause or in the relevant
clauses of Sections 2 and 3—implies at
least some discretion over the particular
circumstances and form of the power’s use,
and that to deny discretion altogether would
be to greatly diminish, if not effectively
eliminate, the power itself.

Second, the Discrete Powers Thesis leaves
more space for legislative diplomacy by
supporting fewer executive diplomacy
functions.

It suggests, for example, that the president
may at times be unable to send special
envoys, as these officials are not subject to
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CBUJIETENBCTBA, YTO 10 MEHBIIEH MEepe HEKOTOPbIE
13 BBIJAIOLIMXCS TEOPETUKOB IpaBa 18-ro Beka,
OKa3aBIIUX BIMSHHE Ha co3dareieil, MOHUMAaIu
WCIIOJTHUTENIbHYIO BJIACTh MMEHHO KaK
BKJIIOUAIOLIYI0  HIMPOKUE  JUIUIOMAaTHYECKHe
MOJIHOMOYMS. BJI3KCTOYH, Hanmpumep, yTBepKaa,
YTO  AHIJIMHUCKUM  KOpOJb Kak  oOJjagaTelb
WCIIOJTHUTEIbHOU BJIACTH «obnamaer
UCKJIIOUUTENIbHOM BIAcTbIO HAIPaBIISATh IOCIOB B
MHOCTPaHHbIE TOCYyAapCcTBa U MPUHUMATH IOCJIOB
y ce0s B CTpaHe» U UTO OH SIBJISIETCS «IEJIEraToM
1781071 MIPEACTABUTEIEM CBOEro HapoJa»
BKOTHOUICHUW HHOCTPAHHBIX TPOOIeM».171

O6e >Tu HWHTEpHpeTalMd HWMEIOT 3HAYCHHE IS
3aKOHOJIATEIbHOM AUIUIOMATHH. Bo-niepBhIX, U 3TO
HaumboJee OYEBUAHO, KaKIas U3 HHUX 3alperiaet
Konrpeccy u ero uneHam 3axirodaTh JOTOBOPBI,
MIPUHUMATh MIOCJIOB W BBIIIOJIHSATh
IUITIOMaTHYeCKue (QYHKINHU, IOpa3yMeBaeMbIe B
paMKax MOJIHOMOYWM, KOTOphIE pasieibl 2 u 3
crateu Il npsimo Bo3nararoT Ha npe3uaeHTa. Tesuc
O HAJEJICHUHU T[OJHOMOYUSAMM HE JMILAET 3THU
pa3zesnbl IOPUIUYECKON CHUJIbI; OH MPOCTO YUTAET
ux Oonee y3KO H YTBEpXKAAET, UTO JApyrue
JTUIUIOMaTUYECKUE IIOJIHOMOYMS COJEp’KaTcs B
pasnene 1 crareu II. Heckonbko Gonee cropHO
NpENNoIOKEHHe,  4YTO  Kaxzaas M3 ITHX
MHTEpIpeTanui 3amnperaer Konrpeccy
OTpaHUYMBATH «(POPMBI U CIIOCOOBD) CYBEPEHHOM
JUIUIOMATHHM, KaK  yTBEPXKIAdud  pa3jInyHbIC
MIPE3UACHTHI.172

UroObl BBINTH Ha 3Ty TOYKY 3pEHHS, HYXHO
IIPOCTO CHeNaTh BbIBOJA, YTO IPEAOCTaBICHUE
MOJIHOMOYHMIT — OyAb TO B MyHKTE O HaJelIEHUU
[IOJIHOMOYMSIMU ~ WJIM B COOTBETCTBYIOIIMX
MyHKTAaX pa3fenoB 2 U 3 — Moapa3ymMeBaeT, IO
KpaiiHell Mepe, HEKOTOPYI0 CBOOOIy JIEHCTBUI B
OTHOIICHUU KOHKPETHBIX 00CTOSTENBCTB U (DOPMBI
NPUMEHEHHUS TOJHOMOYMH UM  4YTO  IOJHOE
HEenmpenocTaBieHue cBOOOABI JAEHCTBHI O3HAYaANIO
Obl 3HAYMTENBHOE CY)XEHHE, €CIM HE TMOJHOe
CBEJICHUE Ha HET, CAMUX IMOJTHOMOYHH.
Bo-BTOpBIX, TE€3UC O AMCKPETHBIX MOJIHOMOYHMSIX
ocTaBisieT OoJibllie MecTa JAJisi 3aKOHOJATEeNbHON
JTUIUIOMAaTHH, TIOCKOJIbKY MOJIEPKUBAET MEHbILIEE
KOJIMYECTBO byHKIMII JTUIUIOMATUH
HCIOJIHUTEIBHOM.

DTO mpeanonaraer, HapuMep, 4TO0 B HEKOTOPBIX
cllydasX TNpPEe3UJIEHT HE CMOXET HalpaBisATh

166



Senate confirmation (and are thus not
covered by the appointment power)izz and
often discuss matters outside the scope of
any Section 2 or 3 grant.i74

It also suggests that the president cannot
serve as the intermediary for subsovereign
legislative communications, given the
absence of a Section 2 or 3 courier or
transmittal power.

The Vesting Clause Thesis, by contrast,
would locate all of these functions within
Article II, Section 1.175

Finally, the Discrete Powers Thesis leaves
more space for legislative diplomacy by
using permissive interpretive methods, the
logic of which is sufficiently generic also to
support the discovery of diplomacy power
under Article L.

If the president, for example, can derive
diplomacy power from the Commander-in-
Chief Clause to the extent necessary for the
effective exercise of the power to be
commander-in-chief, then perhaps
Congress has diplomacy power to the
extent required for the effective exercise of
enumerated Article I powers.

I will further develop this possibility in Part
II. For now, it is enough to say that the
variegated logic of the Discrete Powers
Thesis can travel; once we use that logic to
explain the topical breadth of the Article II
diplomacy power, it becomes more difficult
to justify not applying the same logic to
Article L.176

2. Capacity

Another dimension of executive power
concerns the capacity in which the
Constitution authorizes the president to
communicate.

Regardless of which interpretive thesis one
prefers, Article II authorizes executive
communication only on behalf of the
United States.177

Table of contents % BepayTbcs K OriaBieHU0

CHEUUAJIbHBIX TOCIAHHUKOB, TIOCKOJIBKY JTH
JOJDKHOCTHBIE JIMIA HE TOJUIeKAT YTBEPIKICHHIO
CenatoMm (M, cleoOBaTeNbHO, HE TMOAMATAIOT TIOM
JEHCTBYE MOTHOMOYHUH M0 HA3HAYCHHMIO)173 U YaCTO
BEIyT MEPErOBOPHI MO BOIPOCAM, KOTOPBIE BBIXOJST
3a peIeITbl TOOBIX MIOJTHOMOYHH,
NPEOCTABIISIEMBIX PA3/IEIOM 2 UIH 3.174

OTO Takxke Mpenanoiaraer, 4ro NPE3UJCHT He
MOXET BBICTyHaTh B KayeCTBE IIOCPEIHUKA B
CyOCYBEpEHHBIX CHOIICHUSIX 3aKOHOAATEIIbHOU
BJIACTHU, YYUTHIBAsA OTCYTCTBUE B pazjeie 2 uiu 3
ITOJIOKEHUHN 0 [IepeaTOYHbIX WU
MPENPOBOJUTEIBHBIX IOJHOMOYMAX. Te3uc o
HAJICJICHUU TTOJTHOMOYMSMHU, HAITPOTUB, MIOMECTHUII
Obl Bce 31U (yHKIMU B paznaene 1 crarbu Il.17s
Haxonen, Te3uc O JOUCKPETHBIX MMOJTHOMOYMSIX
ocTaBisieT OoJibllie MecTa JAJisi 3aKOHOJATENbHON
JUIUIOMAaTUM 332 CYET  BOJBHBIX  METOJIOB
TOJIKOBaHHUSA, JIOTMKAa KOTOPBIX TAaKKE SBIIAETCA
IOCTATOYHO oo1IEel, YTOOBI 000CHOBATH
JUIUIOMATUYECKUE TOJHOMOYHUS IOJIOKEHUSIMHU
crate [. Ecim mpe3uzeHT, Hanmpumep, MOKET
W3BJICYb IS Ce0s TUIIOMATUYECKUE TTOTHOMOYHS
U3 TMyHKTa O TIJIABHOKOMAaHAYIOUIEM B 00beMe,
HE00X0TUMOM TUTSI 3¢ (HeKTHBHOTO
OCYUIECTBJICHUS MTOJITHOMOYH I
IJIaBHOKOMaHYIOILIEro, TO, BO3MOXHO, KoHrpecc
o0jafaeT AMIIIOMATUYECKUMHU MOJTHOMOYHSIMH B
oobeme, HeoOXomuMoM  ais  APPEKTHBHOTO
OCYUIECTBJICHUS MOJHOMOYUMN, MPEAYCMOTPEHHBIX
Koncturynueir B cratee [. S mpomomxy oty
MbICiIb B yacTd I, a moka ocTaToyHO CKasaTh,
YTO PA3HOPOJHAS JIOTHKA TE3UCa O JMCKPETHBIX
MOJIHOMOYMSX pa0oTaeT HE TOIBKO B JITOM
KOHTeKcTe. Kak TOJbKO MBI NMPUMEHUM €€ IS
00BsICHEHUS HIUPOTHI JUIIIOMaTHYECKUX
nogHomound  crateu  II, craHer  TpynHee
ONpaBJaTh HENPUMEHEHUE TOW K€ JIOTUKH K
cratbe l.176

2. Komnerenuus

Emie oauH acnexT MOJHOMOYMIN HCIOJHUTEIHLHOM
BJIACTH KacaeTcsd TOro, B KaKOM KadecTBe
MIPE3UJICHTY paspeiieHo 00I11aThCS c
WHOCTPAaHHBIMU JepkaBamMu. HeszaBucumo oOT
n30paHHOTO Te3uca WHTEpHpeTanuu, crartbs Il
paspemniaeT HWCIOIHUTEIBHOW BJIACTH OOIIATHCS
ToNbKO OT nMeHu CoeauHeHHbIX IlTaToB.177
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If one relies on the Discrete Powers Thesis,
then this conclusion follows from the
observation that making treaties, receiving
ambassadors, acting as commander-in-chief
of the armed forces, faithfully executing the
laws, and appointing ambassadors are all
official actions that the president carries out
only on behalf of the country as a whole.
Making a treaty, for example, is making an
agreement that imposes international
obligations on the United States rather than
on the executive officials who negotiated
it.i7s Likewise, sending and receiving am-
bassadors are actions carried out to
facilitate official communication by the
United States with foreign governments. If,
on the other hand, one finds diplomacy
power in Article II, Section 1 in accordance
with the Vesting Clause Thesis, then the
conclusion follows to the extent that the
prevailing understanding of executive
power at the time of the Founding assumed
offi- cial communication on behalf of a
nation.179 Framing these observations in the
negative, there is no textual basis for
concluding that Article II gives the
president the power to speak for Congress.

3. Exclusivity

The final dimension of the diplomacy
power concerns the exclusivity of its
residence in the executive branch. Because
diplomatic functions are exclusive only to
the extent allocated in Article II, the
analysis here is derivative of the above
conclusions on functional breadth and

capacity.
In short, the president possesses an
exclusive power to execute various

diplomatic functions on behalf of the
United States, but nothing more.

As explained in Part III below, Article I of
the Constitution confirms the
incompleteness of Article II power, and
thus the absence of executive exclusivity in
foreign relations, by allocating certain
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Ecim wucxoguth U3 Te3uca O JUCKPETHBIX
MOJITHOMOYMSX, TO TaKOHW BBIBOJ CJIEAYyeT U3
MOCTyJIaTa, YTO 3aKJIKOYEHUE JOTOBOPOB, IMPUEM
MIOCJIOB, BBIIIOJIHEHHE o0s13aHHOCTEN
[JIABHOKOMAHYIOIIETO BOOPYKCHHBIMH CHJIAMH,
NOOpPOCOBECTHOE  HMCIOJHEHHE  3aKOHOB U
Ha3Ha4Y€HHE TIOCJIOB — 3TO  OQUIMATIbHBIC
JENCTBUSL, KOTOPBIE NMPE3UIECHT BBIIIOIHSAET TOJIBKO
OT HUMEHM CTpaHbl B LEJIOM. 3aKJIIOUeHUe
JIOTOBOpPA, HAIpHUMEp, HAJlaraeT MEKIyHapOIHbIE
obsi3arenscTBa Ha CoenuHennbie [lITaTel, a He Ha
JOJDKHOCTHBIX ~ JIML[ WCIIOJHUTEIBHOW BIACTH,
KOTOpbI€  BEJIM  TEPErOBOPHI 1O  HEMY.178
AHaJOTUYHBIM 00pa30M, HampaBlIeHUE U TpUEM
MOCJIOB — JTO JICMCTBHS, OCYILIECTBISIEMbIE B
MIOMOILIb ouIaIbHOMN KOMMYHUKAaIUU
Coenunennbix IlltaToB ¢ mOpaBUTEIHCTBAMU
npyrux ctpad. Eciou, ¢ apyroil CTOpPOHBI, B
pazmene 1 crarbum Il HaliTM ykasaHue Ha
JUIUIOMATUYECKUE MOJTHOMOYUS COTJIaCHO TE3UCY
0 HAJICJICHUU TOJTHOMOYHUSMH, TO MOXKHO CHIENaTh
BBIBOJ, 4YTO B 3moxy ocHoBanus CIIA
npeodyianaio  MOHWMAaHUE  HCIIOJHUTEIBHON
BJIACTH, TpeJroaraBiiee opuuatbHoe O0IIeHNE
OT UMEHH BCell cTpanbl.i79 Ecmu chopmymnupoBaTh
3TU MOCTYJIaTbl B BUJI€ OTPULAHUS, TO B TEKCTE
HET HUKAKUX OCHOBAHHH IIOJIaraTh, YTO CTaThs 1l
JaeT MPE3UJICHTY IPaBO BBICTYNAThb OT HMEHHU
Konrpecca.

3. IKCKJIIO3UBHOCTD

ITocnenawnii acCIIeKT JUTIIOMAaTHYECKUX
IMOJIHOMOYH I KacaeTcs 1504 HaXOXKIEHHS
WCKJIIOYUTENIbHO Y  HCIOJHUTEIIBHOW  BJIACTH.
[Tockonbky JTATUIOMATHYECKHUE byHKIIIN

SIBJISIFOTCSL OKCKJIFO3UBHBIMU TOJIBKO B TOM MEpE, B
Kakol OHM NpenycMOTpeHbl B crtarbe I, aHamus
371eCh SIBIISICTCS MIPOU3BOJHBIM oT
BBIIICTIPUBEACHHBIX JI0BOJIOB O (PYHKIIMOHATHLHOM
auamna3zoHe u  kommereHuuu. Kopoue rosops,
MPE3UACHT oOamaer SKCKIIO3UBHBIMU
IIOJTHOMOYHSIMHU BBIIIOJIHSATH pa3In4HbIC
JUTLIOMATHYECKUE byHKIIUN OT HMEHH
Coenunennnix IlltaToB, HO He Oojsiee Toro. Kak
oopsacHsercs B yactu Il wHmwke, crateg |
Koncrurynun MOJTBEPKIAET HETOJIHOTY
IIOJJHOMOYMH, IPEAYCMOTPEHHBIX cTarbeit Il — u,
CIIeIOBATEIbHO, HEIKCKIIO3UBHOCTE ITOJJHOMOYHI
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diplomacy powers to Congress.

B. Original Meaning

Historical sources are consistent with the
view that executive power is functionally
broad and suggest that the Framers
understood the president as holding
exclusive power to engage in sovereign
diplomacy.1so

These relatively unremarkable
observations, however, leave unresolved
whether the original meaning of Article 11
is at odds with international
communications by Congress.

The following discussion answers this
question based on an analysis of
preconstitutional practice, records from the
Constitutional Convention and ratification
debates, and official practice during the
Washington Administration.

These sources generally suggest that the
Framers understood Article II to allow
subsovereign diplomacy by Congress and
its members.

1. Concerns About Institutional
Capacity

Practical considerations animated the
Framers’ approach to allocating diplomacy
power. Records from the Constitutional
Convention and state ratification debates
document that the Framers generally
opposed the idea of granting sovereign
communicative powers to Congress on the
view that Congress’s institutional features
would render it incapable of conducting
foreign relations.

This view rested heavily on the states’

experience under the Articles of
Confederation, which had  assigned
legislative and executive functions—

including the conduct of diplomacy—to
Congress.181
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HCITOJIHUTEILHOMN BJIaCTH B obnacTu
MCKAYHAPOAHBIX OTHOIIICHUH — TCM, qTo
npeaoCTaBsACT OMPCACIICHHBIC AUITNIOMATUYCCKUC
IIOJIHOMOYH A KOHrpeccy.

B. IlepBoHa4YaJbHBINH CMBIC

Hcropuueckue HCTOYHUKHU MTOATBEPIKIAIOT
MHEHHE, 4YTO UCIIOJHUTEIbHAs BJIACTh HMEET
IIUPOKUN (PYHKIMOHANBHBIN TUamna3oH, ¥ JaloT
MOHATHh, YTO TBOPHBl KOHCTHUTYIWHU BUACTH B
MPE3UJICHTE dburypy, 001212101y 10
HCKITIOYUTEIILHBIME TTOJTHOMOYHUSMU IS y4aCTHUs
B CYBEPEHHOM JMUIIIOMATUU.180 ITU OTHOCUTEIHHO
o0mme 3aMeYaHus OCTaBIISIOT, OJIHAKO,
HEpEIICHHbIM BONPOC O TOM, IPOTUBOPEYHT JIH
IEPBOHAYAIBHOE 3HAYCHUE CTaTbU II
MeXayHapoAHOW komMmyHuKanuu — Konrpecca.
Crnenmyromuii paszzen JaeT OTBET Ha ATOT BOIPOC
HAa  OCHOBE  aHaiM3a  JOKOHCTUTYIMOHHOMN
MPAKTUKH,  MPOTOKOIOB  KOHCTUTYIIMOHHOTO
KOHBEHTa M 1¢0aTOB NpH paTU(HUKAIIUN IITaTaAMH,
a Takke  OQUIMAIBHOH  TMPAKTUKA  TPH
aAMUHUCTpaIuu BammHrrona. 9TH HCTOYHHUKH,
KaK MPaBWJIO, MO3BOJISIFOT MPEIIOJIOKHTh, YTO B
npenacraBieHn TBopuoB Koncruryuuu craths 11
paspermiana CyOCYBEepEHHYIO JATIIOMATHIO
Konrpecca u ero 4jieHoB.

1. OnaceHnuss B OTHOIICHUM HMHCTUTYIHOHHOI
KOMIIeTeHIIUH

Ha pacrpeieieHre
ITOJITHOMOYMI co3zareseu Koncrurynun
BIOXHOBHJIH MPaKTUYECKUE COOOpaKECHHMS.
[Iporokonsl KOHCTUTYLIMOHHOTO KOHBEHTa U
nebaToB npu paTuduKanuu ITaTaMu
CBUJICTCILCTBYIOT, 4YTO pa3paboTuuku ObUH B
LEJIOM MPOTHUB Hjaeu mpeaocrasiieHus Konrpeccy
CYBEPEHHBIX KOMMYHHUKATHUBHBIX ITOJTHOMOYHIA,
noJiarasi, YT0 MHCTUTYLHOHAIbHBIE OCOOEHHOCTH
Konrpecca cremaroT ero HECIOCOOHBIM BECTH
MEXIyHApOAHbIE OTHOIICHHS. JTa TOUKa 3pEHUs B
3HAYUTEIBPHOW CTENEHUW ONupaiach Ha OIBIT
mTaToB B  cooTBercTBUH co  CraTbsiMu
Kondenepanuu, KOTOpBbIE BO3JIarajau
3aKOHOJATEIbHbIE M HCIOJIHUTENbHBIE (YHKINHU,
BKJIFOYAsl BeAeHUE AuIuiomatuu, Ha KoHrpecc.isi

JUITNIOMAaTH4YCCKUX
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Originally, the  Congress of the
Confederation appointed diplomats and
chose the locations and durations of their
service.is2 It received ambassadors from
overseas.is3 It instructed diplomats on the
actions and policies they were to pursue,is4
dispatched official correspondence to
foreign ministers and sovereigns,iss and
received correspondence from the same.iss
Individual delegates to Congress also
communicated with foreign officials.1s7

Simply put, this arrangement proved
unworkable. For one, it caused significant
delays. Internal political divisions, quorum
rules, lengthy recesses, and delegates’
preoccupations with other responsibilities
frequently slowed or prevented altogether
the  transmission of  time-sensitive
diplomatic instructions and responses.iss
Delays in turn complicated foreign
relations.1s0 Another issue was Congress’s
inability to maintain secrecy. Legislative
control often necessitated the exposure of
sensitive information to the delegates, but
with roughly fifty delegatesioo and their
accompanying differences of opinion, leaks
were a problem. 191

In April 1787, just a few weeks before the
Constitutional ~Convention, John Jay
lamented to Thomas Jefferson that
Congress’s lack of secrecy imposed “a
great restraint” on the efforts of American

diplomats to collect intelligence abroad.i92

Those who drafted the Constitution and
debated its ratification appear to have been
aware of these difficulties. As early as
1776, Benjamin Franklin had expressed a
belief that large legislative bodies were
unable to maintain secrecy.i3s The
Congress of the Confederation created the
Department of Foreign Affairs in 1781 for
the purpose of providing a “remedy against
the fluctuation, the delay and indecision”
that afflicted American foreign relations
under the Second Continental Congress.194
And over two-thirds of those who attended
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[TepBoHavyaIbHO Konrpecc Kondenepanuu
Ha3HayaJl JUIUIOMATOB M BHIOMpAl MecTa H
MPOJIOJDKUTENIBHOCTh WX  CIIykObL.is2 OH ke
MIPUHUMAJT 3aMOPCKHUX TIOCIIOB. 183

OH Takxke WHCTPYKTHPOBAJI JUILUIOMATOB IO
MOBOJIy Kypca U MOJIUTUKU, KOTOPbIE OHU JTOJIKHBI
OBUTH TIPOBOJUTB,184 HAMPABISLUT O(UIUATHHBIC
MTOCJTAHUSI MUHUCTPaM MHOCTPAHHBIX JIeJT U TJIaBaM

rocyJlapCcTBiss W IOJy4daldl HMX IOCIaHUS.186
OtnenpHple  neneratel  Konrpecca  Takke
O0IIaMNCh  CHHOCTPAaHHBIMH  O(UIIMATBEHBIMU
JULAMMU. 187

[Ipome  roBops, 3Ta  CcXema  OKas3ajlach
HEJCWCTBEHHON. Bo-mepBpIXx, OHa mpuBena K
3HAYUTEJIbHBIM 3a/ieprKKaMm. Buyrtpennue

MOJIUTHYECKUE pa3HOIIACHS, IpaBHIa KBOPYyMa,
JUTATETbHBIC TIEPEPBIBBI U 3aHATOCTH JEIIEraToOB
JAPYTUMH JIeJIaMU YacTO 3aMeJISUIA WM BOOOIIE
MIPETSITCTBOBATIN nepeaave CPOYHBIX
JUITIOMATHYECKUX HMHCTPYKIIUH W OTBETOB.188
Takue 3aAepKKU OCHOXKHSUTH MEXKITyHAPOTHBIC
OTHONIEHHUA.189  [pyroii  mpoOiemoir  Oblia
HECIIOCOOHOCTH Konrpecca XpaHUTh
rOCYJapCTBEHHYIO TaliHy. KOHTpOJIb CO CTOPOHBI
3aKOHOJATEIbHOM  BJIACTH  4YacTo  TpeOoBai
pPacKphITUsT KOH(HICHIMATBHBIX CBEICHUH, HO,
MIPY HATMYUH TTPUMEPHO TSATHACCATH JIEIeTaTOB190
U 3HAYUTEIBHBIX PACXOXKIACHUW BO B3IISLIAX,

yTe€YKM HHPOpMAlUM HE MOTJM HE CTaTh
npobnemoii.ior B ampenme 1787 1., Bcero 3a
HECKOJBKO  Henenb 10  KOHCTUTYHHOHHOTO
KoHBeHTa, JlxoH Jlxelr xanoBaics Tomacy

Jxeddepcony, 9TO OTCYTCTBHE CEKPETHOCTH B
Konrpecce «BoO MHOTOM OrpaHUYMBAET» YCHJIUS
aMEPUKAHCKUX JTUTUIOMATOB 1o coopy
pa3BeJIaHHbIX 32 PYOEKOM.192

Te, ko pazpabarsiBan KonctuTtyiuio u odcyxaan
ee paru(uKaLuio, MO-BUIUMOMY, 3HAIM 00 3THUX
Tpynuoctsix. Eme B 1776 1. benmxamun
@paHKIMH BBIPA3UJI YBEPEHHOCTb, YTO KPYIIHbBIE
3aKOHOJATEJIbHBIE OpraHbl HE B COCTOSIHUU
XpaHuTh Tainy.193 Konrpecc Kondenepauun
co3nan B 1781 r. MHUHHMCTEPCTBO HMHOCTPAHHBIX
JIe7l KaK «CPEeJCTBO MPOTUB KOJICOAHUH, 3aepkKeK
U HEPEIIUTEIbHOCTH», KOTOPBIE  OCIOXHSIIN
aMEpPUKAHCKUE MEXIyHApOJHbIE OTHOLICHHUS BO
BpeMs Broporo KOHTHHEHTanbHOrO KOHIPECCA.194
U OGonee nByx Tpereil Te€X, KTO NIPUCYTCTBOBAI Ha
KoHcTUTylIMOHHOM  KOHBEHTE, ObUIM  JIHOO
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the Constitutional Convention had been
either diplomats overseas or delegates to
the Congress or one of its predecessors.19s
In those roles, they witnessed firsthand the
complications of legislative management.

Evidence  from the  Constitutional
Convention suggests, moreover, that the
experience under the Articles influenced
the Constitution’s drafting. Notably, no
delegate argued that Congress as a whole,
or the House in particular, should be
responsible for communicating with foreign
governments, even though congressional
control had been the longstanding
arrangement up to that point. The delegates
overwhelmingly opposed House
involvement even in ratifying treaties on
the view that its members would, like
delegates to the Congress of the
Confederation, have a hard time
maintaining secrecy.19

The story is more complicated for the
Senate but is ultimately consistent: For
much of the Convention, a number of
delegates advocated that the Senate hold
primary authority to conduct foreign
relations.197

In the end, however, the drafters shifted to
the executive the clauses on which the
Senate’s diplomacy power would have
relied,19s and after that shift, no one
suggested that the Senate would retain any
sovereign communicative powers.

Evidence from the ratification debates is
similar.

In The Federalist, for example, Alexander
Hamilton expanded the practical critique of
legislative control: entrusting the Senate
with treaty negotiations “would have been
to relinquish the Dbenefits of the
constitutional agency of the President in the
conduct of foreign negotiations,” for “the
ministerial servant of the Senate could not
be expected to enjoy the confidence and
respect of foreign powers in the same
degree with the constitutional
representative of the nation, and, of course,
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aMEepUKaHCKUMH JUIIOMAaTaMU 3a pyoexxoM, Jrubo
nenerataMmu KoHrpecca wuiam OAHOTO W3 €ro
MPEIICCTBCHHUKOB. 195 BBITIONHSAS 3TH (QyHKIHH,
OHM JIMYHO YOEJMIIUCh, UYTO 3HAYUT MepenaTh
YIIpaBJICHUE BHEUIHEH MTOJIUTUKOMN
3aKOHOJIaTEIISIM.

Takxke TO, 4T0O MBI 3HaeM 0 KOHCTUTYLIMOHHOM
KOHBEHTE, CBUJETEIBCTBYET, YTO Ha pa3pabOTKy
KoHcTutynuy noBiusii U ONBIT, HAKOIUIEHHBIN K
TOMY BPEMEHM B OTHOIIEHUU IIOJOXKEHUH ee
nepBbix crtareil. [IpumeuaTenbHO, YTO HU OJIMH
nenerar He yrBepxaai, Oynro Konrpecc B neinom
nmu  [lamara npexncraBuTened B YaCTHOCTH
JOJKHBI OTBEYATh 32 CHOIIECHUS C MHOCTPAaHHBIMU

JepkaBaMd, ~ XOTs 70  3TOr0  MOMEHTa
BHCITHETIOJUTHYECKYIO chepy JTAaBHO
KOHTPOJINPOBAJ Konrpecc. Jleneratsi
IO AAaBJIAOIITUM OOJIBIIMHCTBOM BBICTYIIUJIA

npotuB y4yactus [lanaTel npeacraBuTeneil gaxe B
paTH(UKAIUK JOTOBOPOB, CUUTAsS, YTO €€ YICHAM,
kak u generatram Konrpecca Koudenepauuu,
OyleT TPYOHO COXpaHATh CEKPETHOCTb.196 Jlist
Cenara sTa uUCTOpHUs BBITJISAENA CIOXKHEE, HO, B

KOHEYHOM cuYeTe, Moxoxke. Ha mporskeHnn
Oompmreii  wactu KoHBeHTa psAn  Jeneratos
BBICTYya 3a TO, 4ToObl Cenar o0Omaman
OCHOBHBIMH  TIOJIHOMOYHMSIMA B 0o0Jactu

MEKIYHAPOAHBIX OTHOILLICHHII.197 B KOHIIE KOHIIOB,
OJIHAKO, pa3paboTUYUKH Koncturynuun
nepeopMyTUpOBaTN  TOJIOKCHHS, HAa KOTOPBIC
ONMUPAIIUCh OBl JUILUIOMATHYCCKHUE ITOTHOMOYUS
CeHara, HCIOJHHUTCILHOM BIIACTH,198 MU IIOCTE
ATOrO IIara y»e HUKTO He Mpejyiarai, 4ToObl 3a

CenatoM oOcTaJuCh Kakue-InOO CyBEpEHHbIE
npaBa Ha OOLICHWE C TPABUTEIBCTBAMHU JPYTHX
CTpaH.

Hcropus nebatoB o paTUUKAIUU COIACPIKUT
aHaJIOTM4HbIE cBUAETENbCTBA. B «Denepanucrey,
Hanpumep, AJekcanap ['aMWIbTOH TepeHec
KPUTHKY  «3aKOHOJATEJIbHOTO  KOHTPOJsD» B
MPAaKTUYECKYI0 IIJIOCKOCTh: mnopyuutb CeHarty
3aKJIFOUCHUC MEKTYHAPOIHBIX JIOTOBOPOB
«03Hayasio OBl OTKa3aThCS OT MPEUMYIIECTB
KOHCTUTYIIMOHHOI'O TMOCPEIHUYECTBA MPE3UICHTA
B BEICHUHU TMEPErOBOPOB C HUHOCTPAHHBIMU
J€pKABAMU.», TIOCKOJbKY «HEJb3sl 0XKUAATh, YTO
cllyra ceHaTa B paHre MHHHCTpa Oyner
IMOJIL30BAaThCS JIOBEpUEM u YBAKECHUEM
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would not be able to act with an equal
degree of weight or efficacy.”199

House participation would also have been
problematic:

The fluctuating and, taking its future
increase into the account, the multi-
tudinous composition of that body, forbid
us to expect in it those qualities which are
essential to the proper execution of such a
trust.

Accurate and comprehensive knowledge of
foreign politics; a steady and systematic ad-
herence to the same views; a nice and
uniform sensibility to national character;
decision, secrecy, and dispatch, are
imcompatible with the genius of a body so
variable and so numerous.200

Statements suggesting Senate involvement
in international negotiations were not
entirely absent,2o1 but a clear majority of
those with recorded statements on the issue
shared Hamilton’s views.202

This evidence aligns with the text of Article
II insofar as it illuminates the rationale for
allocating sovereign diplomacy power to
the president. But the harder question is
whether the evidence also demonstrates an
original understanding against subsovereign
diplomacy by Congress. Because no one
directly addressed the issue at the
Constitutional Convention or ratification
debates, only inferences are possible, and
the strength of the inference against
legislative diplomacy will depend on the
extent to which subsovereign
communications by Congress give rise to
the practical problems the Framers sought
to avoid.

If the communications are generally un-
problematic, then there is less reason to
believe that they would have troubled the
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WHOCTPAHHBIX JIEPKaB B TOW kK€ CTEMECHU, YTO U
KOHCTUTYLIMOHHBI TPEJICTaBUTENIb HAIMU, H,
KOHEYHO, HE CMOXKET JICHCTBOBATh C PABHBIM
BecoM U 3(h(PEKTUBHOCTHIOY.199

Vyactue [lanaTel mpeacTaBuTeNneit Takke ObUTOOBI
MpOoOIeMaTUYHBIM:

W3MeHuuBBIE UM, C y4yeToM ero Oyxayuiero
YBEJIMUEHUS, MHOTOYHUCIEHHBI COCTaB 3TOrO
OpraHa He I03BOJISIET HAaM OXHUAATh OT HEro
KayecTB, HEOOXOIMMBIX JUIsI  HaJAJIEeXKaIlero
UCIOJIHEHUSI ~ Takoro Josepusa. TouHoe n
BCECTOPOHHEE 3HAHHE BHELIHEH  IOJUTHKHY;
yCTOMYMBAs U CUCTEMaTU4eCKasi IPUBEPKEHHOCTh
OJTHUM W TEM JK€ B3IJIAJaM; OJaroxenaTeqbHOE U
eIMHO00pa3HOEe BHUMAaHHE K HAI[MOHAJIBHOMY
XapakTepy; pelIMUTEIbHOCTh, YMEHHE XPAHUTH
TallHy U OBICTPOAEHCTBUE HECOBMECTHMBI C
IYXOM CTOJIb MEPEMEHYUBOIO U MHOTOJIOIHOIO
OpraHa.200

Henp3s ckazaTe, 4TO MNpEMIOKEHUN B MOJB3Y
yuactusi CeHata B MEKIYyHAPOIHBIX MEPEroBOpax
He OBLIO COBCEM,201 HO SIBHOE OOJBIIMHCTBO TEX,
YbM BBICKA3bIBAaHMS 110 3TOMY BOIPOCY ObUIH
3alMCaHbl, pa3AesuId B3IJsAAbl | aMUIbTOHA. 202

DOTH [10Ka3aTeNbCTBA COIJIACYIOTCA C TEKCTOM
crateu Il B TOM Mepe, B KakOM OHHM OCBELIAIOT
000CHOBaHUE HaJCICHHUS npe3uieHTa
IIOJIHOMOYMSAMHU CYBEpEeHHOW auruioMarud. Ho
0oJiee CJOXKHBIH BOIPOC 3aKJIIOYACTCS B TOM,
YKa3bIBAIOT JIM OHU HA W3HAYAJIbHOE HEMPUATHE
cyOCcyBepeHHOM JUIIOMATHH Konrpecca.
[TockoabKy HUKTO MPSAMO HE CTABUJ 3TOT BOIPOC
Ha KOHCTUTYLIMOHHOM KOHBEHTEe WM jAebaTax o
paTu(UKAIUU, MBI MOXEM JIMIIb BBIBECTH OTBET
MyTEM JIOTUYECKUX YMO3AKIIOUECHHM, M CHiIa
aprymeHTa MIPOTHB 3aKOHOJIaTeIIbHOMN
auruioMatu OyneT 3aBUCEThb OT TOro, B KaKoO
CTEIICHHN cyOcyBepeHHas KOMMYHUKAIUs
KoHnrpecca nmopoxpaana npakTuueckue mpoOIeMsl,
KOTOPBIX pa3paboTUUKH Koncturymuun
CTPEMIUIHCh M30ekaTh. ECIIM KOHTAaKTHI B IICJIOM
HE BBI3BIBAIM MPOOJIEM, TO OCHOBAHHM MOJIAraTh,
YTO OHHM MOTJM Obl OCCIIOKOWTH Pa3pabOTUHKOB,
MEHbIIIE, U apTYMEHT B T0JIb3y UX 3alpeTa Ha TOM
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Framers, and the originalist argument for
prohibiting such communications becomes
weaker.

Consider, then, the original practical
concerns. The concern about speed and
secrecy was that the size of a deliberative
body corresponds negatively with its ability
to decide quickly on proposed courses of
action and to maintain the secrecy of
sensitive information—more participants
would cause more delays and increase the
risk of leaks.203

On the issue of respect, the concern was
that a diplomatic agent of Congress would
fail to garner the esteem of foreign
counterparts because he would lack the
stature of a head of state, such as a king or
president, and that the agent might,
therefore, be less effective in promoting
U.S. interests abroad.204

The interest-based concerns, in turn,
reflected an understanding of the unique
incentives the Constitution would impose
on federal legislators.

In establishing district- and state-based
elections, Article I would give members of
the House and Senate incentives to pursue
the parochial interests of their constituents
rather than those of the country as a whole
and thus create a risk of conflicting
commu- nications among members whose
constituents had divergent positions on
foreign affairs.2os And for members of the
House, constitutionally mandated term
limits would provide a strong incentive to
seek short-term results even when long-
term solutions might be preferable.2o6
Those limits would also make it difficult to
acquire an adequate knowledge of foreign
affairs.207

Both the risk and magnitude of these
problems are diminished, however, if
Congress or its members conduct
diplomacy only on their own behalf. Delays
in legislative communications are far less
problematic if the president alone
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OCHOBAaHHH, YTO «TakK OBUIO C CaMoro Hadalia»,
CTaHOBHTCA cliadee.

PaccmorpuM, Takum 00pa3om, IMepBOHAYaIbHBIC
npaktuueckue mnpoOiembl. (O3a004EHHOCTh IO
MOBOJy OBICTPOACHCTBHUSI U CEKPETHOCTH Oblia
BbI3BaHA TEM, YTO pa3Mep COBEIIATEILHOIO
opraHa OTPHUIIATEILHO BIUSET HA €r0 CIIOCOOHOCTH
OBICTPO TPHHHUMATH PEIICHUS O MpeIIaraeMbIX
HaIpaBJICHUAX JIeHCTBUI u COXPaHSATH
CEKPETHOCTh KOH(MUISCHIIMAIEHON WHPOpMAITUU —
gyeM  OOJbII€  YYaCTHMKOB, TeM  OoJjblie
BEPOSITHOCTH 33JIEPIKEK U PUCK YTEUEK.203

Uro kacaercs Bompoca 00 yBaXeHUH, TO
00€CIIOKOEHHOCTh  3aKJIloyajgach B TOM, 4YTO
TUIUIoMaTHueckuii areHT KoHrpecca He cMoker
3aBOCBaTh YBAKEHHE WHOCTPAHHBIX  KOJIJIET,
MOCKONIBKY ~He OyIeT B  cTaryce TIJIaBbl
rocygapcTBa — KOpOJIsl WJIM TIPE3UJICHTA, a TIOCEMY
MOXET OKa3aTbCsi MeHee dS(PQPEeKTHBHBIM B
npoasmwkeHnn uHTepecoB CIHA 3a pyOexom.2o4
O3aboueHHOCTH IO  MOBOJXY  COONIOJEHUS
WHTEPECOB  OTpaxkaja, B  CBOIO  OYepelb,
MOHMUMAaHUE YHUKAIBHBIX CTUMYJIOB, KOTOpBIC
noibkHa — Obuta  mpepoctaBuTh — KoHcTHTYIUS
dbenepaibHBIM ~ 3aKOHOJATENAM. Y CTaHABJIMBAs
BBIOOPBI B OKpyTax M mITaTax, crarhbs I modyxaana
yireHoB [lamarel mpencraButeneii m CeHata K
TOMY, YTOOBI TpecieoBaTh MECTHBIE HWHTEPECHI
CBOMX H30Mparenei, a He WHTEPEChl CTPaHBI B
[eJoM, |, TakuM o00pa3oM, co3JaBajia PHCK
MIPOTHBOPEUYUBBIX 3asiBiIcHUN wieHoB KoHrpecca,
ybM M30MpaTeau UMeIu Obl pa3HbIe MO3ZHUIMHU 10
WHOCTPAHHBIM JiejaM.20s UTO KacaeTcsi YJICHOB
[Tanmatsl mpencraBuTeNEl, TO YCTAHOBICHHBIE IS
Hux KoHcTuTynmel orpaHuyeHuss MO CpoKaM
MMOJTHOMOYHH CTaIu Obl CEPbE3HBIM CTUMYJIOM IS
JOCTUKEHHSI KPATKOCPOYHBIX PE3yNbTaTOB TaM,
rJie MpeAnoYTHTENIbHEe OBLTH OBl JOJTOCPOYHBIC
pelIeHus.206 DTH K€ OTPaHUYEHUS 3aTPYIHIIN Obl
npuoOpeTeHue  JOCTaTOYHBIX  3HAaHUH 00
WHOCTPAHHBIX JIEJIaX.207

OpHaKo Kak PHUCK, TaK ¥ MAacIITaObl 3TUX MPOOIIeM
yMeHblnatTesa, ecau KoHrpecc winm ero 4jieHsl
BEIyT IUIUIOMATUIO TOJIBKO OT CBOETO HWMEHH.
3alepKKM B KOMMYHHKAIMM TpEJCTaBUTENIEH
3aKOHOJIATeIbHOM  BJIACTU ~ TOpa3l0  MEHEe
npoOJieMaTUYHBI, €CJIM TPE3UJICHT CaM BEJeT
MEPErOBOPHI MO 3aKIIOUCHUIO JOTOBOPOB M MHBIM
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negotiates treaties and otherwise transacts
with foreign governments, leaving to
Congress the business of communication
for the purpose of investigating or
lobbying, as documented in the
contemporary evidence.20s

The same is true of leaks: because
subsovereign communications are
nontransactional and often concern issues
that do not rise to the level of national
importance, the harm of disclosing
transmitted information will tend to be
more limited.

Further, lack of respect among foreign
governments for agents of Congress is not a
problem as long as the Constitution gives
sovereign diplomacy power to a singular
head of state, who can use the stature of his
office effectively to pursue U.S. interests
abroad.

Similarly, parochial and short-term interests
are less problematic if legislators cannot act
on them in treaty negotiations or other
international transactions.

In short, legislative diplomacy generally
should not generate the practical problems
that concerned the Framers as long as the
executive alone holds the power to speak
for the nation as a whole.

This is not to say that subsovereign
diplomacy will be entirely unproblematic.
Delays, leaks, special interests, and lack of
expertise might complicate congressional
relations with foreign governments in a
way that adversely affects national
interests. But those problems are less
significant if Congress does not exercise
exclusive or primary power in this domain.

The upshot is that the pragmatic concerns
documented in the historical sources do not
necessarily warrant the conclusion that the
Framers would have opposed subsovereign
congressional communication with foreign
governments; if the Framers simultaneously
accepted that practice and rejected
sovereign diplomacy by Congress, they
would not have acted unreasonably.
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obpa3om 3aKIIF0YacT COTJIAIICHUS c
WHOCTPAaHHBIMH ~ TPABUTEIbCTBAMHU,  OCTaBIISSA
Konrpeccy oOmenue ¢ [enpl0  TPOBEACHUS
paccienoBaHuii WM J0OOMpOBaHUS, Kak 3TO
3a(hUKCHPOBAaHO B JOKYMEHTaX TOTO BPEMEHH.208
To xe camMoe OTHOCHUTCS K yTE€UYKaM: IOCKOJIBKY
cyOcyBepeHHas: KOMMYHUKAIUS HE TPEAIoaracT
3aKJIOUCHMS] COMJIAIIGHWH W YacTO Kacaercs
BOIPOCOB, HE NOJHUMAIOUIMXCS O YpPOBHS
TOCY/IapCTBEHHOM  BaXHOCTH,  ymepd  oT
pacKphITUsl TepenaBaeMoil uWHpopManuu Oyaer
MeHbUIMM. Kpome TOro, OTCyTCTBHE YBa)KCHUS
cpenu WHOCTPAaHHBIX MIPABUTEIIECTB K
npeacrasutensiMm  Konrpecca  He  siBhsieTcs
npobinemMoit 110 Tex mop, mnoka KoHcTtuTyrus
HaJeNseT MOJTHOMOYHUSIMHU CYBEpEHHOM
IUIJIOMAaTHH €AMHCTBEHHOTO TJIaBy TOCYAapCTBa,
KOTOPBIA MOKET 3(PEKTUBHO HCIOIB30BATh CBON
noct ans nponaswkeHuss uHrepecoB CIHA 3a
pyOexoM. AHAJIOTHYHBIM 00pa3oM, Y3KHE H
KpPaTKOCPOYHBIE UHTEPECHI MPEJCTABIISIOT
MEHBUIYIO TIpOOJIEeMy, €CIHM 3aKOHOJNATEIH He
MOTYT JIeHiICTBOBaTh B COOTBETCTBHHM C HHUMH B
X0/l TOATOTOBKM JIOTOBOPOB  HJIM  JPYIHX
MEXTyHAPOIHBIX CHIEIIOK.

Kopoue roBOps, 3akoHOIATeNbHAs AWUIUIOMATHS,
KaK TMpaBHJIO, HE TIOPOXKIACT MPAKTHYECKUX
npo0iieM, KOTOPBIX OHACAIUCh Pa3padOTUYNKU
Konctutyniuu, mOKa TOJNBKO HWCIOJTHUATEIbHAS
BJIACTh O0JIaJIaeT TOJHOMOYUSMHU TOBOPUTH OT
AMEHU HallMM B 1EJIOM. DTO HE O03HAYAEeT, YTO
cyOcyBepeHHas JAWIUIOMaTHS  Bcerma  Oyner
OecripoOeMHON. 3alepKKH, YTEYKH, OCOObIe
MHTEPEChl W HEXBaTKa OIBITA MOTYT OCIIOKHHTH
orHomenus  KoHrpecca ¢ WHOCTpaHHBIMHU
NpPaBUTEIbCTBAMUA TaKMM O0Opa3oM, 4dTO 3TO
HETaTUBHO  CK&XETCS ~ HAa  HAIMOHAIBHBIX
uHTepecax. Ho aTu mpoOiembl MeHee 3HaYMMBL,
ecnmu KoHrpecc He 0051agaeT 3KCKIIIO3UBHON HITH
OCHOBHOH BJACTBIO B 3TOH cepe. B pesynbrare,
ParMaTU4ecKue OMaceHHsI, 0 KOTOPBIX COOOIIAIOT
HaM HMCTOPHYECKHE HCTOYHHUKH, HE 00s3aTeNbHO
MOJTBEPXKAAIOT, YTO co3fgarenn KoHcTutynuu
BBICTYIUJIM ObI IPOTUB CYOCYBEPEHHOI'O OOIIECHUS
Konrpecca ¢ ”HOCTpaHHBIMU MTPABUTEIBCTBAMH; U
ecni Obl OHM OJHOBPEMEHHO OIOOpWIH 3Ty
MPAaKTUKY U OTBEPIJIH CYBEPEHHYIO TUILIOMATHIO
Konrpecca, B ux IelCTBHAX HE OBUIO ObI HUYETrO
HEO0OOCHOBAHHOTO.
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2. Practice of Members of Congress

Early practice confirms an original
understanding that Article II does not
preclude individual legislators  from
communicating with foreign governments.
Direct communication in fact occurred
throughout the Washington Administration.
On some occasions, members of the first
Congress corresponded about entirely
private matters.200 On others, they attended
dinners and extravagant balls held by the
French, Spanish, and Dutch ministers to the
United States.2io And on invitation, resident
foreign ministers attended sessions of

Congress to observe the debates.2it
Inevitably, some of these contacts
generated  discussions about  official

business. For example, in 1789, at least six
different members of the first Congress
conversed about legislation and foreign
policy with George Beckwith, a senior
intelligence officer in the English army and
unofficial diplomat to the United States.2i2
In one letter to Don Diego de Gardoqui, the
former Spanish charge d’affaires and soon-
to-be finance minister, Senator Pierce
Butler encouraged the Spanish government
to send a permanent diplomatic
representative to the United States.213

In a letter to Antoine de la Forest, the
acting head of the French legation in the
United States, Senator Butler recommended
that the French government purchase naval
supplies from an American businessman
named George Hooper.214

In 1795 and 1796, Pierre-Auguste Adet, the
French ambassador to the United States at
the time, worked extensively with
Republicans in Congress to secure
American support for France and to pre-
vent the United States from adopting Jay’s
Treaty.2is Other French officials did the
same.216

Moreover, I came across no evidence that
the Washington Administration objected to
these practices or that members of the
House and Senate understood the contacts
as a violation of the separation of powers.
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2. IIpaktuka wienoB Konrpecca

PanHs4 npakTHKa NOATBEPKAAET IEPBOHAYATIBHOE
IIOHMMAaHHE TOro, 4to crarbs Il He 3ampemaer
OTAETBbHBIM  3aKOHOJATENsIM  o0ImaThes  C
MHOCTPaHHBIMU IpaBuTenbcTBaMu. DakTuueckn
npsiMoe OOIEHHE MMEJI0 MECTO B TE€YEHHE Bcei

aaiMuHHMCTpanuu  Bammnarrona. B kakux-to
CiIy4asx YJIEHBI IEpBOro Konrpecca
MePENHUCHIBAINUCH o cyrybo YaCTHBIM

Bompocam.209 B apyrux oHu mocemaiu oOeanl u
POCKOIITHBIE Oalibl, ycTpauBaeMble (paHIly3CKUMHU,
WCIIAaHCKUMU M TOJUIAHJICKUMHU TOCTAaHHUKAMM,210
a Te IpUIJallaJIuCh M NPUXOAWIM HA 3acelaHus
Konrpecca, uro0sl HaOmr0aTh 32 nedaramu.2ii B
XO0JIe¢ HEKOTOPBIX M3 3TUX KOHTAKTOB HEU30€kKHO
oOcyxnanuch u opunuanbaele nena. Hanmpumep, B
1789 r. mo MeHblIlIel Mepe MIECTh YJIEHOB IIEPBOIO
Konrpecca OecemoBamu O 3aKOHOIATENBCTBE U
BHemIHEH mnoiuTtuke ¢ JkopmxeM bekBurtowm,
cTapiuM O(UIIEPOM Pa3BEAKH aHTIUHCKON apMuu
1 Heo(unuaabHeIM AuIIoMaToM B CoeIMHEHHBIX
[Irarax.2i2 B cBoem mnmceMe noHy [luero pae
I"apaokwu, ObiBIIEMY BpEMEHHOMY MOBEPEHHOMY B
nenax Mcnanuu u B ckopoM OyJyllieM MUHHUCTPY
¢unancos, cenatop Ilupc barnep mnpuzBan
MpaBUTENLCTBO Mcnanuu

HarnpaButh B CoenuHeHHble LIITaThl TOCTOAHHOTO
JUIUIOMAaTHYECKOT 0 MPEJCTaBUTENS.213

B nuceme AHtyany ne Jladope, ucnonHsronemy
00513aHHOCTH TJIaBBI (dpaHIry3cKOro
npexacraButenibctBa B Coenunennbix Ilrtarax,
ceHatop batnep pekomeHmoBal (paHILy3CKOMY
NPaBUTEJIBCTBY 3aKyNUTh 3amachl JUIS BOCHHOTO
¢doTa Y aMepHKaHCKOTO OM3HECMEHa M0 MMEHU
Joxopmox Xynep.2is B 1795 u 1796 rr. Ilsep-
Ortoct Azer, B To Bpemsi mocos DpaHium B

ClIIIA, AKTUBHO COTpYIHHUYAI Cc
pecnyOonukaniiamu B Konrpecce,  4TOOBI
3apy4YUTHCS aMEpPUKaHCKOMN MOJJEPKKOU

Opanuun 1 nomemarts CoeauHeHHbIM [llTaTam
npuHITH AoroBop Jhxkes.2is Jpyrue ¢paniry3ckue
YMHOBHHMKM JeJIAJIM TO >Ke.216 boyiee TOro, s He
HaIllel HHUKAKMX JOKa3aTeabCTB TOIrO, YTO
aIMUHHUCTpanua BamumHrrona Bo3pakajia MpOTUB
9TOM MNPAaKTUKU WM 4To wieHsl llanaTel
npeacraputenaed 1 CeHara MOHUMAIM KOHTAKTHI
KaKk HapylleHUWEe NPUHUHWIIA Pa3JIeJICHHUs] BJIACTEH.
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Members of other
continued the practice.217
The only potentially contrary evidence
concerns the Logan Act, which, as
explained above, Congress passed in 1799
to provide for criminal penalties against
“any” U.S. citizen who, without the
permission or authority of the federal
government, carries on “any verbal or
written correspondence or intercourse with
any foreign government, or any officer or
agent thereof” with the intent to affect U.S.
foreign relations.2is

The purpose of the Act was to prevent the
“usurpation of executive authority.”219

early Congresses

Moreover, the drafters intended for the Act
to apply to legislators as well as private
citizens: the reference to “any” U.S. citizen
plainly encompasses members of the House
and Senate, and during the debates on
enactment, legislators who addressed the
issue uniformly suggested that the Act’s
prohibition could apply to them.220
Combining these observations, one might
conclude that a majority of the law’s
supporters  viewed even  individual
legislative communications as usurping
Article IT power.

This argument has
weaknesses, however.
First, it is problematic to rely on the actions
of the fifth Congress as evidence of origi-
nal meaning.

It convened in 1797—over a decade after
the Constitution’s ratification;22: it featured
highly partisan debates between Federalists
and Anti-Federalists and passed the
controversial Alien and Sedition Acts;222
and those who participated in drafting and
ratifying the Constitution were by that time
only a small minority of the membership.223

a few significant

Second, the Logan Act’s legislative history
suggests that the drafters were primarily
concerned about the prospect of individuals
attempting to negotiate solutions to inter-
national disputes involving the United
States—acts that would plainly fall within
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Unensl KoHrpecca apyrux paHHUX CO3BIBOB
IPOAOIIKUIIN 3Ty MPAKTHKY.217

EnuHCcTBEeHHOE OTEHIMAIBHOE CBUAETEIBCTBO 00
o0OpaTHOM KacaeTcs 3akoHa Jlorana, KOTOpbIH, Kak
ynomuHaznoch Bele, Konrpecc npunsiin B 1799 r.,
yToObl ~ BBECTM  YrOJIOBHOE  Haka3aHUe B
oTHOWIEHNH «Ir00oro» TpaknanuHa CHIA, 6e3
paspelleHnus WIM TOJHOMOYMH (enepaabHOro
IIPaBUTENIbCTBA BEIYILETO «KAKYIO Obl TO HU OBLIO
YCTHYIO MM THCBMEHHYIO TIEpeNMCKy WIN
CHOLLIECHUS c JTFOOBIM WHOCTPaHHBIM
IIPABUTEJILCTBOM HWJIM €r0 JOJDKHOCTHBIM JIUIIOM
WIA areHTOM» C HaMEepeHHeM IMOBIUATh Ha
MexayHapoansie oTHomenuss CIHA. 218 ITpu sTom
Lelnb 3aKOHa COCTOsUla B INPEeAOTBpallleHUuu
«y3ypHaluy UCIIOJTHUTEIbHOW BIACTH».219

Bosnee Toro, pa3paboT4nKu 3aKOHA MPEIOIaraim,
YTO OH OyZeT NPUMEHATHCS KaK K 3aKOHOAATEIISAM,
TaK M K YaCTHBIM JIMLIAM: CCBUIKA Ha «IH000T0»
rpaxganuHa CIIA sBHO 0OXBaTbhiBaeT YJICHOB
[Tanater npencraButeneid u CeHara, U BO BpeMms
ne0aToB 3aKOHOAATENIM, PAacCMATPUBABIIUE 3TOT
BOIIPOC, €AMHOAYIIHO COIJIACHJINCh, YTO 3amper
3aKkoHa MOXET MPUMEHATbCSI M K HHM.220
OObeauusiss 3TH HAOIIOACHUS, MOXKHO CJIEIaTh
BBIBOJI, YTO OOJBIIMHCTBO CTOPOHHHMKOB 3aKOHA
paccMaTpUBaIM Ja)ke OTACIbHBIC aKThl OOLICHHUS
3aKOHOJATese ¢ MHOCTPaHHBIMU JIep’KaBaMH Kak
Y3YypHALMIO MOJHOMOYMH 110 cTathbe I1.
OnHako 'y 3TOro  apryMmeHTa
CYLIECTBEHHBIX HEJ0CTaTKOB.
CIIO)KHO  CCbUIAThCSl Ha  JIGHCTBHUS  ISTOTO
Konrpecca  kak  Ha  CBHUJETEIBCTBO O
«IepBOHAYaIbHOM cMbIcie». IToT KoHrpecc ObL1
co3BaH B 1797 r. — Oosiee ueM uepe3 IeCATH JIET
nocie patupukanuu KoHCTUTYynMM;221 Ha HeM
MIPOXOIMIH TOPSTIUE 1e0aThl MEXKTY
benepamucraMu M aHTH(EIEpaTUCTaMH, a TaKKe
OBUIM MIPUHATHI CITIOPHBIE 3aKOHBI 00 MHOCTPAHIIAX
U TOJICTPEKaTeNIbCTBE K MATEXY;222 M T€, KTO
y4acTBOBaJI B pa3paboTke U  paTuuKanuu
KoHcTuTyiuu, K TOMy BpeMEHH COCTaBIISUIN JIUILb
HE3HAYUTEIbHOE MEHBIIMHCTBO €€ YJIEHOB.223
Bo-BTOpbIX, pazpaboTunkoB 3akoHa Jlorana, cyzas
0 HCTOPUM €ro NPUHATHS, OOJbBIIEe BCETO
Oecriokounna HEepCHEeKTUBA TOTO, 4TO
JIOTOBApPUBATBCS O PEIICHHH MEXIYHAPOIHBIX
cnopoB ¢ yuactueM Coenunensubix IllTaroB
MOMBITAIOTCS OTJENbHbIE JINLA, — @ 3TO JEUCTBUS,

ecTb  psn
Bo-niepBsIx,

176



the scope of the executive power to speak
on behalf of the nation.

A majority of those who addressed the
issue made statements to this effect.s
Representative Samuel Dana, one of the
legislation’s supporters, explained that it
was “not intended . . . to provide against all
correspondence with foreign Governments,
but against such only as ought to be carried
on by the Executive.”22s

The recorded debates provide no evidence
that the drafters aimed to prevent U.S.
citizens, including legislators, from
corresponding with foreign governments in
ways that did not amount to international
ne- gotiations. Finally, the executive has
never used the Logan Act to prosecute a
federal  legislator,  despite  several
opportunities to do s0.226

3. Practice of Congress

Early practice also confirms that Article 11
permits indirect, subsovereign
communication between Congress and
foreign governments. For example, in
March 1792, the president provided
Congress a letter in which Louis XVI
announced his acceptance of the French
Constitution of 1791.227

In response, the House passed, by a margin
of fifty to two, a resolution requesting that
the president’s answer to the king include
an “express[ion of] the sincere participation
of the House in the interests of the French
Nation, on this great and important
event.”228

A similar resolution from the Senate
requested that the president “make known
to the King of the French the satisfaction
with which the Senate of the United States
has received the official communication of
his acceptance of a constitution.”229 On
Jefferson’s approval,23o President
Washington’s response to the king enclosed
both resolutions.231
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SIBHO OTHOCSIIHECS K KOMIETCHIINH
WCIIOJIHUTENIBHON BJIACTU, TOBOPSIIEH OT HMMEHU
Haluu. BbonemmHcTBO T€X, KTO paccMaTpuBall
3TOT BONPOC, BBICTYNHIIN C 3aSBICHUSMHU Ha ATOT
cuet.24 [IpencraBurens Comiosn [lana, onuH u3
CTOPOHHUKOB  3aKOHOINPOEKTa, TOACHUI, YTO
3aKOH «3aIpelaer He BCAKYIO TEPEINUCKY C
WHOCTPAaHHBIMU TPABUTEIHCTBAMHU, a TOJBKO TY,

qTo JOJIDXKHa BCCTHUCH HCIIOJIHUTEILHOMN
BJIaCTBIO».225
Hp OTOKOJIbI HpeHI/Iﬁ HE JaroT HUKaKHuX

JTIOKA3aTeJIbCTB TOTO, YTO pa3pabOTUYUKH 3aKOHA
xorenu momemarh Tpaxaanam CIIA, Bxkmrouas

3aKOHOJaTEeNEeH, MEPENHCHIBATHCS Cc
WHOCTPAaHHBIMU TPABUTENBCTBAMHU  CIOCOOAMHU,
KOTOPBIC HE PaBHOCUIIBHBI MCKIYHAPOIAHBIM

neperoBopaMm. HakoHell, HCIIOTHUTENbHAS BJIACTh
HU pa3y He wucnonb3oBasa 3akoH Jlorana pms
CyneOHOro  mpeciefoBaHHsA  KOro-nubo w3
benepanbHBIX 3aKOHOJATENEH, XOTSA ISl ATOTO
OBLIO HECKOJIBKO MOJIXOISIINX CITy4aeB.226

3. IIpakTruxka Konrpecca

PaHHAA DpakTHKa TakkKe NOATBEPXKIAET, 4YTO
cratbss Il paspemaer Konrpeccy Henpsmsle,
cyOCyBepeHHbIE BHEILIHUE CHOILLICHHUS.

Hanpumep, B wmapre 1792 r. npe3uaeHT
npeactaBuin  KoHrpeccy mnmuceMo, B KOTOPOM
JlromoBuk XVI coobmian o cBoeM NPHUHITHH
Koncturynuu ®@pannun 1791 r. 227

B otser [lanara npencraButesnieid MoAaBisIOLINM
OonpmMHCTBOM TojiocoB (50 3a, 1aBa MpPOTHUB)
MIPUHSUIA PE30JIIOIUI0 C MPOChOOM, YTOOBI OTBET
Mpe3uJCHTa KOPOJI0 BKIIOYANT  «BBIpaXKEHUE
rnckpeHHero yvactus [lamarsl mpeactaBuTeneil B
uHTepecax (paHIy3CKOM HAUU TpH  ITOM
BEIMKOM W BaXHOM cOObITHM».228 CeHar B
AQHAJIOTUYHOW PEe3OJIONUU TPOCUI TMpPEe3HJIeHTa
«COOOIIUTH KOPOJTIO Opannmn
00yZI0BIIETBOPEHNUH, c KOTOPBIM Cenar
Coenunennbix llltatoB BocnpuHsi opuuanbHOE
COOOIICHNE O ero MPHUHATHH KOHCTUTYIUI».220 C
onoopenns JDxeddepconao obe pesomronuu
ObUIM  TIPWJIOKEHBI K  OTBETY  TPE3UACHTA
BamuHrrona kopoo.231
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A second example is from 1794, when the
vice president provided to Congress a letter
in which Maximilien de Robespierre and
other members of the French Committee of
Public Safety reported a series of
republican military victories and expressed
a desire for close relations with the United
States.232 The Senate voted against a
proposed resolution that would have
requested that the president answer ‘“on
behalf of the United States, in such manner
as shall manifest their sincere friendship
and good will for the French Republic,” but
then overwhelmingly approved an amended
resolu- tion that was different in only one
respect: it requested that the president
communicate sentiments “on behalf of the
Senate of the United States” rather than the
United States itself.233

The House of Representatives passed a
counterpart resolution containing a similar
request to communicate a message ‘“on
behalf of the House.”234

Once again the Washington Administration
cooperated: Secretary of State Edmund
Randolph transmitted the resolutions to
James Monroe, the U.S. minister to France
at the time, who mentioned them in an
address to the French National Convention
and provided copies to French officials.23s
A third example, from 1796, involved the
most extensive recorded debate on
legislative diplomacy’s constitutionality,
but its lessons are unclear. After receiving
Monroe’s address in 1794, the French
issued a response and had their ambassador
make an official presentation of the French
flag to Washington.23s Washington, in turn,
informed Congress of these events and
explained that he had issued an official
reply.237 Some senators felt that the Senate
should issue its own separate reply and
proposed a resolution that the president “be
requested to assure that magnanimous
nation [France], through the proper organ,
that the Senate unite with [the president] in
all the feelings expressed to the Minister of
France, on the presentation of the Colors of
his Nation.”23s
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Bropoii npumep otHocutcs k 1794 r., korja Buiie-
npe3uAeHT mpencraBuil  Konrpeccy  mmcbMO
PoGecribepa u  apyrux uneHoB  Kowmmrera
OOIIECTBEHHON O€30MaCHOCTH O psijieé BOSHHBIX
moben  pecrnyONMKAaHIIEB ©W WX  JKCJIAHWUU
YCTaHOBUTH TECHbIE OTHOIICHHUS C
Coenunennbivu [lTaTamu.232

Cenar BHauaje MPOroJIOCOBAN MPOTHB MPOEKTa
pe30NIIOIMKM, B KOTOPOM MPOCHJI IPE3UICHTA
orBeTuTth «0T uMeHu CoenuneHHsix IlltaTtoB
TakuM 00pa3oM, YTOOBI MPOJIEMOHCTPUPOBATH UX
UCKpeHHIOI Jpyx0y © 1o0pylo BOJIIO B
otHomeHun @pannysckoil PecnyOmuku», HO
3aTeM MOJABMISIONUM OOJIBIIMHCTBOM TOJIOCOB
0JI00pWJI  PENAKINIo, OTJIUYABIIYIOCS JIMIIb B
OJTHOM: TMPOCHOON K TMPE3UAEHTY TOBOPUTH O
TEIUIbIX ~ 4YyBcTBaXx  «oT  umeHun  CenHata
Coemunennpix  IllratroB», a  He  caMux
Coenunennsnix 1lITaToB.233

[Tanara mpeacraBuTeneil MpHUHsIA PE3ONIOIHUIO C
TaKOM jk€ MpOochOON — mepenaTh aHAJOTHYHOE
cooO1eHne «OT UMEHU [Tanater
npeacTaBuTeNen».234 M BHOBb  aJIMUHUCTpALIMS
Bamunrrona oKaszaia COZICHCTBHE:
rocy/lapCTBEHHBIN cekpeTapb OaMyHI Pannonbsd
nepeaan pe30d0IUU [xenmcy Mosnpo,
nocnaHHuky CIHA Bo @paHuuu, KOTOPBIH
yIIOMSIHYII WX B oOpameHuu K HarmumonampHOMY
coopannro  DpaHnmM, ©W  BPYyYWIT  KOIUHU
bpaHiy3cKuM 0(QULIHATHHBIM JIMIIAM.235

Tperuit annzon umen mecto B 1796 r. u BKiIOYan
camble OOLIUPHBIE 3aPETUCTPUPOBAHHBIE 1€0AThI O
KOHCTUTYIITUOHHOCTH 3aKOHOAATEIbHOU
OUIUIOMATHH, HO €ro ypoku HescHbl. [lomydyus
obpamenue Monpo B 1794 1., dpaHIy3s
OIyOJIMKOBAJIM OTBET W MOMPOCHIIN CBOETO Iocia
opunmaneHo TpencTaBuTh (paHIy3cKuil ¢uar
pe3uieHTy BammHrTony.23s BalmHrron, B cBoro
ouepenb, npouHpopmupoBan Konrpecc o6 3tmx
COOBITUSAX WU OOBSACHWI, YTO Jaall O(HUIMAIBHBIN
ot1BeT.237 HekoTopeie cenaropsl counu, yto CeHar
NOJKeH JaTh CBOW  OTAETBHBIA  OTBET, U
MIPEJIOKUIM PE3OIIOLUI0, B KOTOPOH NMPE3UJEHTY
MpenIarajoch «3aBepUTh OTY BEIHKOIYIIHYIO
nepkaBy [®paniuio] udepe3 COOTBETCTBYIOIIUMA
opras, 4to CeHar NpUCOEANHUTCS K [IIPE3UIEHTY |
BO BCEX YYBCTBAaX, BBIPAKECHHBIX IOCIAHHUKY
Opaniuu, nOpu NOpeAcTaBieHUd ¢iara ero
CTPaHbI».238
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Unlike the earlier resolutions, however, this
one failed—by a margin of sixteen to
eight.239 Some objected that the communi-
cation was unnecessary because
Washington had already answered on
behalf of the nation.240
In addition, Senator
argued against the resolution because
“nothing could be found in the
Constitution to authorize either branch of
the Legislature to keep up any kind of
correspondence with a foreign nation.”241

It is unclear whether anyone other than
Ellsworth voted against the resolution on
this basis.

It is clear, however, that a majority of those
who addressed the constitutional question
found the resolution to be unobjectionable
and consistent with prior practice, given
that it did not purport to represent the
sentiments of the United States. Senators
Pierce Butler, Aaron Burr, and Littleton
Waller Tazewell disagreed with Ellsworth
on this basis.2s2

Oliver Ellsworth

Whether  Article 1I  prohibits direct
communication by Congress is a harder
question.

The House and Senate relied on the
Washington Administration to transmit
their messages to France in both 1792 and
1794243  among  other  occasions.2s4
Jefferson, moreover, clearly believed that
Congress could correspond only through
the executive branch.2ss

One might reasonably view this evidence as
demonstrating an executive monopoly on
direct, institutional communication.246

It is, however, by no means conclusive.

First, it is not clear that early legislators
shared Jefferson’s view.

Given the difficulty of international
communication at the time, it seems just as
plausible that Congress relied on the
executive’s established channels out of
convenience and that the House and Senate
resolutions requested executive assistance
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Opnako, B OTAWMYME OT MNPEABIAYIINX, JTa
pe3omronus He ObuTa MPUHATA — 8 TOJIOCOB OBLIO

oJlaHo  «3a», 16 «upoTtuB».239 HekoTtopsie
BO3paXkaliy, 4TO B CoOOLIeHNN HeT
HEOOXO/JMMOCTH, TIOCKOJIbKY BamumHrTOH YyKe

OTBETUJI OT UMEHM HaIlUU.240
Kpome Ttoro, cenatop OmmBep DicBOpT
BBICTYIIMJI IIPOTUB PE30JIIOLUH, IIOCKOJBbKY «B
KoHncTutynuu He MokeT ObITh HalJIGHO HUYETO...,
YTO YNOJHOMOYMBAJIO Obl Ty WM HHYIO BETBb
3aKOHOJATEIbHONH BJIACTH BECTH KaKyrO-THOO
IIEPENHUCKY C HMHOCTPAHHBIM TI'OCYJapCTBOMM.241

Hesicho, romocoBan M KTo-mubO, KpoMe
DIcBOpPTa, TPOTHB  PE3OJIONUM  HAa  ATOM
OCHOBaHHMHU.

O,Z[HaKO O4YCBUAHO, 4YTO OOJILIIMHCTBO TCX, KTO
paccMaTpuBall KOHCTI/ITYLII/IOHHHﬁ MOMCHT, COYJIN
PE30JOOUI0 HE BLIBBIBaI-OH_[eﬁ BOSp&)KGHI/Iﬁ n

COOTBETCTBYIOLIEH MpEeIbIAYIIEH MPAKTHKE,
YUUTBIBAs,, YTO OHA HE IMPETEeHJOBala Ha TO,
9T00Bl OTpakarb HacTpoeHUs: CoeIMHEHHBIX

[IraroB. Cenatops! Ilupc batnep, Aapon bepp u
Jlurtnron  Yomnep Tasemnr  pasonummcs ¢
DIJICBOPTOM Ha CEH CUEeT.242

Boiee  CIOXKHBIM ~ SIBISIETCSL  BONIPOC  TOM,
3ampemaer su craths 1l mpsamoe oOmieHue
Konrpecca. Ilamara npencraButeneit u CeHar
JOBEPUIIH aJIMMHHCTpAINH Bamunrrona
nepeaady cBoux nocianuii ®pannun kak B 1792-
M, Tak U1 B 1794 1.243 a Takxke B Apyrux
ciyuasix.244 bonee Toro, Jlxeddepcon sBHO
cunutain, 4to KoHrpecc MoOKeT BeCTU NEPENUCKY
TOJIBKO Yepe3 NCIIOTHUTEIBHYIO BIIACTb.24s MOYKHO
Obuto OBl ¢  JOCTaTOYHBIM  OCHOBAaHUEM
paccMaTpuBaTh  3TO  KaKk  JEMOHCTPALHUIO
MOHOIIOJIUM HMCTIOJIHUTEIHHON BIIACTH HA MPSIMOE,
WHCTUTYLMOHAIBHOE OOIICHHE. 246

DT0, OJHAKO, HM B KOEM CiIy4yae HE SBISETCS
OKOHYATEJIIbHBIM OTBETOM.

Bo-nepBbiX, HEACHO, pa3ieisyii M TepBbIe
3aKkoHOJaTenn ToukKy 3peHus Jhxeddepcona.
YuutbiBass ~ TPYIHOCTH  MEXIOCYIapCTBEHHOMN
KOMMYHHUKAIlM B TO BpeMs, IIPEACTaBIACTCS
CTOJb K€ mpaBaonoAoOHbsIM, uTo KoHrpecc
noJiaraucs Ha YCTaHOBJICHHBIE KaHaJIbI
UCIIOJIHUTENBHOM  BJacTU U3 COOOpaKeHUi
ymobctBa W 4ro  pe3omroruu  [lamaTel
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due to the absence of an Article II
obligation to transmit rather than the
presence of an Article II monopoly on
direct contact.

Second, as demonstrated above, individual
members of Congress often discussed
official business with representatives of
foreign states,47 and the Washington
Administration appears never to have
objected. That practice suggests an
understanding that Article II does not
establish an executive monopoly over direct
communication. While it is conceivable
that Article II simultaneously permits direct
contacts by individual legislators and
prohibits those by Congress as a whole, the
rationale for that distinction is uncertain,
particularly if the communications are
substantively identical.

In summary, given the textual and historical
evidence discussed so far, the best
conclusion is that Article II definitely
leaves room for individual members of
Congress to conduct  subsovereign
diplomacy; definitely leaves room for
Congress itself to conduct subsovereign
diplomacy through the executive branch;
and possibly leaves room for Congress to
conduct subsovereign diplomacy without
executive intermediation, depending on
one’s preferred interpretive framework and
reading of the available historical evi-
dence.

Under the Discrete Powers Thesis, the
absence of a courier or transmittal power in
Sections 2 and 3 demonstrates that Article
IT leaves room for direct communications
by Congress.

The Vesting Clause Thesis, by contrast, is
more likely to rely heavily on statements
from Jefferson to contend that Section 1
gives the president all power over direct,
official communication with foreign
governments.

Those who accept this latter reading must
in turn either conclude that Congress has
systematically violated the separation of
powers by regularly interfacing directly
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npencraButened u Cenata TpeboBaIM MOMOIIU
UCIIOJIHUTENIBHON BIACTH U3-3a OTCYTCTBHUSI B
cratbe Il oOs3arenbcTBa mepenaBath, a He
HAJIMYUs, COTJIACHO TOU KE CTaTbe, MOHOIIOJIUU Ha
IMPpsAMBIC KOHTAKThI.

Bo-BTophiX, Kak OBUIO  MOKa3aHO  BBIIIIE,
oTnenbHbIe WieHbl KoHrpecca 9acto oOcyxmanu
oduMaibHbIe  Jena € MPeACTaBUTEISIMHU

WHOCTPAHHBIX TOCYIApPCTB,247 W AJMHUHUCTPALIHS
Bamunrrona, moxoke, HUKOrJa HE BoO3paxkaia.
Takas mpakTuka OpeanoiaraeT MOHUMaHUE, YTO
cratbss Il He ycTaHaBIMBaeT  MOHOIIOJIMIO
WCIOJIHUTEIBHON BJIACTH HA MPSIMbIE BHEIIHHUE
cHolIeHus. XOTs BIIOJHE BO3MOXKHO, UYTO cTaThs 11
pa3pelaeT npsaMble KOHTaKThl 3aKOHOJATEIAM 10
OT/ACJIIBHOCTH M B TO K€ BpEeMsS 3amlperiacT ux
Konrpeccy B 1menom, Joruka 3TOro pasjiMyuus

HCsCHA, B 0COOEHHOCTH cClIn KOHTAaKTbI
HaITpaBJICHBI HA OAHO U TO K.

ITonBons uror C yueTOM YIIOMSAHYTBIX
TCKCTYAJIbHBIX W HCTOPHUYCCKUX CBUIACTCIILCTB,
Jydymie  BCCTO  3aKJIKOYUTD, qTo cratrbga I
OIpeaACICHHO OCTaBJIACT MCECTO JJIA

CyOCYBEpEHHOW IUIUIOMATUU OTIENbHBIX UYJICHOB
Konrpecca; omnpeneneHHO OCTaBIsAE€T MECTO MJIs
cyOcyBepeHHoOl aumiaomatuu camoro Konrpecca
4yepe3 MOCPEACTBO HCIOIHUTEIBHOM BIACTH; U
BO3MOKHO OCTaBJISIET MECTO JJsl CyOCcyBepeHHOU
aumoMatuu - Konrpecca 0e3  mocpenHudecTsa
UCIIOJIHUTEJIBHON BJIACTH, B 3aBUCHUMOCTH OT
MHTEpIpPETAllMd M IPOYTEHUS  HMMEIOIIUXCS
HUCTOPUYECKUX CBHUAETEIBCTB. B coOTBETCTBUM €
TE€3UCOM O JIUCKPETHBIX ITPABOMOYHSIX OTCYTCTBHE
II0JIO>KEHUI 0 nepeaTOYHBIX W
IIPENPOBOIUTENIBHBIX ITOJIHOMOYUSAX B pa3zaenax 2
u 3 mokasbIBaeT, 4To crarbs Il ocraBisger mecTo
Jutst ipsiMbIX cHomeHuit Konrpecca. U, Hanporus,
TE3UC O HAJIEJCHUU MOJIHOMOYMSIMU C OoJblIel
BEPOSITHOCTBIO  OyZeT OmMpaThCs Ha CJIOBA
Jlkeddepcona, yTBep)kKIaBIIero, 4ro pasjen 1
IIPEIOCTABIIACT MPE3UACHTY BCIO MOJIHOTY BJIACTH
B cdepe npsiMoil opuranbHOH KOMMYHHUKAIMH C
MHOCTPAaHHBIMM  IIPAaBUTEIBCTBAMHU. e, KTO
IIPUHUMAET ITO MOCIEAHEE IPOYTEHUE, TOJIKHBI, B
CBOIO oOuepenb, OO0 MPHHTH K BBIBOAY, YTO
Konrpecc cucremMarnyecku Hapylana pa3[elIeHHe
BJIACTEH, PEryJspHO B3aUMOJAEUCTBYs HaIPSMYIO
C MHOCTPAHHBIMU JOJDKHOCTHBIMH JIULIAMHU, JTUOO
IIPUHSATH TOYKY 3pEeHUs c ITO3ULINI
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with  foreign officials or adopt a
functionalism that justifies Congress’s
departure from the original meaning of
Article II, Section 1 on the basis of
longstanding official custom.24s

Given the evidence collected in Part I of
this Article, the custom-based argument
seems like a good one,249 but it is not clear
that adherents of the Vesting Clause Thesis
are willing to make it, given that doing so
would render practically irrelevant the
evidence of original meaning on which
their interpretation relies.

C. Executive Delegation

In addition to not prohibiting subsovereign
communications by Congress and its
members, Article II leaves room for
legislative diplomacy if it empowers the
president to delegate executive power to
members of the House and Senate so that
they can act on his behalf. Delegation could
explain, for example, the practice of
CODEL members purporting to speak for
the United States, such as when
Representative John Conyers promised the
Haitian government that “the U.S. would
continue to support Haiti” with foreign
aidso and when then-Senator Kerry
traveled to Afghanistan and Pakistan to
“conduct a series of quiet missions on
behalf of the president.”2s1 If premised on
delegation and delegation is permissible,
these kinds of acts rely on, rather than
usurp, Article II power.

Executive delegation is an underexplored
topic that could easily warrant a separate
article.2s2

The canonical nondelegation doctrine
focuses on interbranch transfers of
legislative power, deeming invalid any
statute that fails to provide the transferee
with an “intelligible principle” to guide the
exercise of statutory authority.2s3
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(GYHKIMOHAM3MA,  ONpPABIBIBAIOIIYI0  OTXO[
Konrpecca ot nmepBoHayaaIbHOTO 3HAUYCHHS CTAaThU
II, pa3nmena 1 Ha ocCHOBaHUM NaBHEH O(UIIHATEHON
TPaJMILIVH.248

C ydeTroMm CBUIETENbCTB, COOpaHHBIX B 4YacTH I
HACTOSIIIEH CTaThbW, JOBOJBI B TOJNB3Y OOBIUas
KaXyTCsl IPaBUJIBHBIMU,249 HO HESICHO, FOTOBBI JIU
K HUM CTOPOHHMKM Te€3HUcCa O HaJCJIEHUuU
[IOJTHOMOYHSIMH, YYUTBIBas, YTO 3TO CHENaIo Obl
IIPaKTUYECKHM  HE  OTHOCALIUMCS K  Jely
MOJTBEPXK/ICHUE  IE€PBOHAYAIBHOTO  3HAYECHMS,
JIeKalllee B OCHOBE UX UHTEPIPETALUU.

C. leaerupoBaHue MoJTHOMOYM I
HCNOJHUTEIbHOM BJIACTH

Kpome Ttoro, uro crares II He 3ampemaer
Konrpeccy u ero wuneHam cyOcyBepeHHbIE
KOHTaKTbl C HMHOCTPAaHHBIMHU IPaBUTEIIbCTBAMHU,
OHAa OCTaBISIET MECTO [UIsl 3aKOHOJATEJbHOM
JUIUIOMATHH, €CIU YIOJIHOMOYMBAET INPE3UICHTA
JEJIETUPOBaTh HCIIOJHUTEIbHYIO BIACTh WICHAM
[TanaTer npencraButeneid u Cenara, ¢ TeM 4TOOBI
OHM MOIUIM JIEHCTBOBaTb OT €ro HMMEHHU. Takoe
JeNeTHpOBaHNE MOTJIO OBl OOBSICHUTH, HAIIPUMED,
noueMy wieHbl OJIK BpICTymaroT OT HMEHHU
Coenunennbix IlllTaToB, Kak 3TO chaenanl 4jeH
[TanaTer mpeacrasuteneit xon Konbepc, odermas
npaButenbcTBy l'autn, uto «CILIA npopomxar
NOAJEPKKY l'auTw» 1myTeM IpenocTaBlICHUs
MHOCTPAaHHOM momouuzs, uiau ceHarop Keppu,
otnpasisisick B A¢ranuctad u IlakucraH, 4yToObI
«BBIIIOJIHUTh PSiAl JAOBEPUTENBHBIX 33JaHUNM OT
MMEHU TIpEe3ueHTa».2s1 Ecim UCXoauTh U3 TOro,
YTO 3TO JAEJIETMPOBAHUE U YTO OHO JOIIYCTUMO, TO
Takve JEUCTBUSA ONUPAKOTCS Ha MOJIHOMOYHUA IO
cratee I, a He y3ypnupyroT ux. [lenernpoBanue
IIOJIHOMOYMI HCIIOJIHUTEIBHONM BJIACTH — 3TO
HEJIOCTATOYHO M3y4YEHHAas Tema, KOTOopas JETKO
MOXET NoTpedoBaTh OTAEIbHOM cTaTbH.22 B
LEHTPE BHHMMAHMS KAHOHMYECKON JOKTPUHBI
OTKa3a OT [JEJIETMPOBAaHUS HAXOIUTCS Iepenada
3aKOHOJIaTEJIbHOM BJIACTH OT OJHOM BETBU APYIOM,
IIPU 3TOM JIOOOH 3aKOH, HE MPEeIOCTaBISAIOIINN
IIOJTY4aTeIIr0 BMECTE c ITOJITHOMOYUSIMU
«TIOHATHBIA NPUHUUID IS UX OCYILECTBIEHUS,
CUMTAETCS] HEACHCTBUTEIIBHBIM. 253

181



But executive delegation raises the question
of whether there is a converse limitation on
executive transfers of Article II power to
members of Congress. As a result, it is not
clear that the standard arguments about the
established doctrine carry much weight.
Given the volume and complexity of those
arguments, [ will not attempt a definitive
resolution of the converse practice here and
will instead offer only three tentative
observations.

First, the textual argument for executive
delegation seems unimpressive. Article 1I
does not explicitly address whether the
president can delegate any of the power
vested in him to others.2s4

There is certainly no express prohibition to
that effect. Nor does the mere vesting of
power logically require a prohibition on
transfer; it is conceivable that vesting
simply sets an enumerated power’s default
institutional location.2ss

In this way, Article II is functionally
identical to Article I, which vests “all
legislative Powers [t]herein granted” to
Congress without addressing whether those
powers are horizontally delegable.2s6

But finding an affirmative basis for the
delegation power is difficult.

The power to delegate downward, within
the executive branch, is clearly implied:
Article II, Section 1 vests executive power
only in the president, but Section 2
establishes ~ “executive ~ Departments”
headed by “principal Officer|[s].”2s7

The only way to reconcile the president’s
monopoly with the presence of other
executive officers is to conclude that the
president has the ability to delegate his
powers to them.2ss

It is challenging, however, to find even an
implied basis for horizontal delegations to
federal legislators. The best candidates
seem to be the Vesting Clause and the Take
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Ho nenermpoBaHue HCHOJMHUTEILHONW BJIACTH
MOAHUMAET BONPOC O TOM, CYLIECTBYET JIU
oOpaTHOE OrpaHWYCHHUE HA TIepenady MOJTHOMOYUI
HWCIOJHUTEIbHOM BIacTu no crarbe II umenam
Konrpecca. B pesynbprate HEACHO, HUMEIOT JIH
JIOCTAaTOYHBIM BEC CTAHJAPTHBIE AapryMEHThl B
OTHOIIIEHUU YCTOSIBIICHCS HOKTPUHBL. Y UYUTHIBAS
00BEM U CIOXKHOCTh 3TUX apTyMEHTOB, 51 HE Oy1y
3J€Ch MBITAThCA IOJTHOCTBIO  PACKPBITh ATy
OoOpaTHYIO0 MpPaKTUKY, a TOJIBKO MPEANIOKY TpHU
MPEBAPUTENBHBIX 3aMECUAHUSL.

Bo-1miepBbIX, TEKCTyallbHbIE JOBOJABI B IIOJIB3Y
JCJIETUPOBAaHUsl  ITOJIHOMOYUN  HCIIOJIHUTENBHON
BJIACTH BBIMVIAJAT HE CIMIIKOM yOenurtenabHo. B
crarbe Il mpsAMO He roBOpUTCS O TOM, MOXKET JIU
MPE3UCHT JIEIEeTHPOBaTh KaKue-11u00 M3 JaHHBIX
€My ITOJIHOMOYHUH IPYIUM JINLAM.254

be3yciioBHO, mpsMOro 3ampera Ha 3TOT CYET HE
cymiectByer.  Takke  IpocToe — HajeleHue
[IOJIHOMOYMSIMU JIOTUYECKU HE TpeOyeT 3alpeTa Ha
UX Iepejaydy; BIIOJHE BO3MOXKHO, YTO HAJEJIICHUE
IIPOCTO  yCTaHABIMBAECT  HMHCTUTYLHOHAIBHOE
MECTO OJHOrO M3 nepedncieHHslx B Konctutynnn
MpaB MO0 YMOJIYaHMIO.255 TaKuM 00pa3oMm, CTaThs

II pynkumonansHO MAeHTUYHA cTaThe I, KoTOpas
Hajenser KoHrpecc «BceMH 3aKOHOIATENbHBIMU
IIOJIHOMOYMSIMH, IIPEIOCTABICHHBIMU B
HaCTOSIIEM JOKYMEHTE», HE TOBOpSI O TOM,
ABJIAIOTCS JIM OTU IIOJHOMOYHS JEJIErMpyEeMbIMU
10 TOPU30HTAIN.256 HO HAaWTH MOATBEPKIAIOIINE
OCHOBaHUs TUISL paBa JeJIETUpOBaHUs
IIOJIHOMOYMHM  cioxkHO. IIpaBo  nmeneruposats
IIOJIHOMOYMS BHM3, B I'DAHULIAX HCIIOJIHUTEIBHON
BETBM BJIACTH, SBHO MOJpa3ymMeBarOTCs: craThs II,
pazgen 1 Hamenser MCHOJIHUTEIBLHOW BIIACTBIO

JUIIb  Tpe3uJeHTa, HO  yxe pazgen 2
yCTaHaBJIMBAET «UCIIOJTHUTENbHbIE
JenapTaMeHTbl»,  BO3IJIABISEMBbIE  «TJIABHBIM
JIOJIKHOCTHBIM JINLIOM (JTMIIaMM )».257
EnuHcTBEHHBIN coco0 NPUMHPUTH MOHOIIOJIUIO
Ipe3uIeHTa c IPUCYTCTBUEM ApYyTUX

JOJIDKHOCTHBIX JIMI] HCIIOJIHUTEILHOMN BIACTH — 3TO
3aKJIIOYUTh, YTO IPC3UACHT MOXKCT ACICTUPOBATH
UM CBOH ITOJIHOMOYMS.258

O,Z[HaKO 1A TOPU3OHTAJIBHOI'O ACJICITHPOBAHUSA

MOJTHOMOYHMI  (peepanibHbBIM  3aKOHOJATEISIM
HAWTH JaXe IMOApPa3yMEBAEMBbIE  OCHOBAHMUS
nocraToyHo — npoOnemaruyHo.  Ilo-Bunumomy,
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Care Clause. One could read the former as
authorizing  delegation if the term
“executive power” somehow includes
broad authority to deputize agents for the
execution of other Article II powers.

The latter might authorize the practice if
necessary to fulfill the president’s law-
enforcement obligations. But nothing in
Article II clearly permits delegation.
Second, although executive delegation does
not draw any clear support from Supreme
Court precedent, it is not irreconcilable
with the Court’s pronouncements on the
unitary executive.

Scattered dicta suggest that wunity is
important to preserve accountability and
ensure the effective conduct of foreign
relations,2so  but also leave open the
possibility that the president can make
delegations that preserve his “ultimate
responsibility” and honor an “active
obligation to supervise.”260

To the extent that the Court has invali-
dated the exercise of Article II power
outside the executive branch, it has been
where Congress attempted to transfer some
portion of the power to individuals over
whom the president could not exercise
effective control.261

Those precedents would seem to permit
horizontal delegation where the president
retains control over the content of the
diplomatic communication.

Finally, while the textual foundation is at
best uncertain, official practice strongly
suggests  that  horizontal  executive
delegation is permissible.

Contrary perceptions notwithstanding,62
historical examples of transfers of ex-
ecutive power to nonexecutive federal
officers are numerous, even outside the
context of legislative diplomacy.2e3
President Woodrow Wilson selected Justice
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JYyYIIMMU KaHAUAATAMH Ha 3Ty POJIb SIBISIOTCA
MyHKT O HAJIEJICHUH IMOJHOMOYHUSMHU U IYHKT 00
oOecrieYeHn: HWCIOJHEHUsT 3akoHOB. [lepBbrit
MO>KHO OBLIIO OBl HCTOJIKOBATh KaK pa3peliaromni
JEJIETUPOBAaHUE IIpU  YCJIOBUHM, 4YTO TEPMHH
«UCIIOJIHUTEIbHAS BJIACTH» KAaKUM-TO 00pazom
BKJIFOYAET IIMPOKHE IOJHOMOYHS 110 HA3HAYEHUIO
areHToB JUJISl OCYLIECTBIEHUS APYTUX MOJTHOMOYUI
o cratee II.

Bropoi MOT OBl CaHKI[MOHUPOBATH
JIeJIETUPOBAHUE, €CJId Obl OHO OBLIO HEOOXOIMMO
JUIS BBITIOJTHEHUSI 0053aTeIbCTB MPE3UJIEHTa IO
obecriedeHnto npasomnopsiaka. Ho HU4TO B cTathe
I 4yerko He pa3pemaer  JI€IETMPOBAHUE
ITOJITHOMOYMH. BO-BTOpPBIX, XOTSA J€IErMpOBAHHE
UCIIOJIHUTENIBHON BJIACTU HE HAXOJIUT KaKOH-THOO0
SIBHOM MOJJEPKKU B IpeELeNeHTax BepXoBHOro
Cyla, OHO He MPOTUBOpeUHT 3asBieHusM Cyna o6
YHUTApHOM  HCIIOJIHUTENBHOW  Biactu. U3
Pa3pO3HEHHBIX BBICKa3bIBAHUM Cyled MOXKHO
IIOHATh, YTO €IMHCTBO BAXKHO I COXPAHEHHUS
MOAOTYETHOCTY ¥ 3(P(PEKTUBHOTO  BEJCHUS
MEXIYHAPOAHBIX OTHOILIECHHM,259 HO TAKXKE U TO,
YTO MPE3UACHT MOXKET JIEJIErUPOBATh MOJTHOMOYHUS
TaKk, 4YTO COXpaHAET 3a COOOH «BBICHIYIO
OTBETCTBEHHOCTH u «JIeUCTBUTENIbHBIE
00s13aTeILCTBA TI0 HAA30PY».260

B Toii wMmepe, B kakoii Cyn mnpusHan
HEJICVCTBUTEIIBHBIM OCYLIECTBICHUE MTOJTHOMOYHI
no craree Il 3a mnpenemamMu HMCHOJHUTENBHON
BJIACTH, HMMEHHO 31echk KoHrpecc mnomnsiTaics
nepeAarb HEKOTOPYK0 YacThb ATUX IOJHOMOYUM
JULaM, HaJ KOTOPBIMH IIPE3UJEHT HE MOI' UMETh
3¢ PEeKTUBHBIN KOHTPOJIb.261

OTH  [peueneHTbl, BO3MOXHO, JOIYCKaroT
TOPU3OHTAIILHOE JICJIETUPOBAHUE IOJIHOMOYMI,
KOrJa IIPe3UJICHT COXpaHsAeT KOHTPOJIb Haj
CoJIep>KaHUEM JUIJIOMATUYECKUX COOOIICHUIA.
Hakonen, XoTs TekcTyanabHas OCHOBA SIBIIAECTCS B
JMy4llIeM cllydae HeoIpeleleHHOH, OQUuIralbHas
[IpaKTUKa  yOEIUTEeNbHO  IOKa3bIBaeT,  4YTO
TOPU30HTANILHOE  JIEJIETUPOBAHUE IOJHOMOYUM
HCIIOJIHUTENIBHOW BJIACTH JomnycTumo. Hecmotps

Ha MHEHHS 00 o0OpaTHOM,22 €CTb MHOIO
HUCTOPUIECKHUX IPUMEPOB nepeavan
HUCIIOJIHUTENBHOMN BJIACTH benepanbHbIM

JIOJKHOCTHBIM JIMIIAM HE MCIIOJTHUTEIBbHOW BETBU
BJIACTU J1a)K€ BHE KOHTEKCTa 3aKOHOAATEIIbHOU
aumoMartun.2es  Ilpesuaent Byapo Buibcon
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Joseph Rucker Lamar to lead an American
delegation tasked with negotiating an end
to a diplomatic crisis with Mexico in
1914264

President Franklin D. Roosevelt appointed
Justice Owen Roberts to lead a commission
charged with investigating and reporting on
the attack on Pearl Harbor.2¢s And President
Harry S. Truman designated Justice Robert
H. Jackson as the chief prosecutor for the
United States at the Nuremberg trials,266
among other examples.267

President George H.W. Bush opposed a
statute that enlisted federal legislators in
diplomacy at the Organization for Security
and Cooperation in FEurope, but only
because mandating the legislators’ inclu-
sion in U.S. delegations interfered with the
president’s prerogative to choose the agents
of official diplomacy, not because the
involvement of legislators was
unconstitutional per se.26s

Moreover, transfers of Article II power to
private entities are not uncommon.269

To name just one example, it is well known
that the U.S. armed forces contract with
private security firms to carry out certain
quasi-military functions.270

Any argument against executive delegation
must be able to explain why these transfers
are permissible while transfers to members
of Congress are not.

Furthermore, it is well known that the
traditional nondelegation doctrine has
ceased to restrain statutory grants of
legislative power to the executive and
judiciary.271

Despite various opportunities to invalidate
delegations of this variety, the Supreme
Court has not employed the doctrine to
strike down a single statute since 1935.272
Anyone who accepts the constitutionality of
even limited legislative delegation27z must
either take the same position on executive
delegation or identify a unique basis for its
prohibition.
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nocraBull cynpto Jxozedpa Pakepa Jlamapa Bo
[JIaB€ aMEPUKAHCKOM Jiesieraliuy Ha IeperoBopsl O
MPEKpaLlEeHUH JAUIUIOMATUYECKOr0 KpHU3uca ¢
Mexkcukoit B 1914 r.264 Ilpesunent @pankiun /.
Py3enbT HazHauun cyasio Oysna Pobeprca
mpejacenareieM  KOMUCCHUH,  KOTOpOiMl  OBLIO
MIOpYYEHO paccienoBaTe HanaaeHue Ha llepi-
Xapbop W coOOmUTH O HEM.265 A TPE3UACHT
I'appu TpymdH ynonHomoumi cyasio Pobepra X.

JlxekcoHa  OBITb  TJIaBHBIM  OOBUHUTENIEM
Coenunennbix IlltatoB Ha  HriopuGeprckom
MpoLIeCcCe,266 W TAaKUX CIy4yaeB 3HAYUTEIBHO
Oob1IIe. 267

[Ipesunent Jlxopmx bymi-crapmumid  BBICTYIUIT
IIPOTUB 3aKOHa, KOTOPBIN IIPUBJIEKAII
benepanbHBIX 3aKOHOAaTenen K

TUTUIOMAaTHYeCKol pabore B OpraHu3anuu 10
0e30MacHOCTH U COTpyJOHUYECTBY B EBpome, HO
TOJIBKO MOTOMY, YTO BKJIFOUCHHE 3aKOHOJIaTENICH B
cocraB generauuii CIIIA napymano npeporatuBy

IIpE3UICHTA BbIOMpATh IIPEICTABUTENIEH
oUIMaNbHONW JAWUIUIOMAaTHH, a HE IOTOMY, YTO
ydactue 3aKoHoAaTenei OBLI0

HEKOHCTUTYI[HOHHBIM CaMo 10 cebe.268

bonee Toro, He ABISETCS PEOKOCTHIO Iepeaada
IIOJTHOMOYU I o CTaTbe II YaCTHBIM
opraHusanusaM.2e lIpuBeny Jmme oauH mpuUMep:
XOpOILIO U3BECTHO, YTO BOOpYkeHHbIe cuibl CIIA
3aKJII0YAIOT KOHTPAKTBI ¢ YaCTHBIMM OXPAHHBIMH
dbupmMamMu U1 BBINIOJIHEHUS  ONpPEAeNIEHHBIX
KBa3MBOEHHBIX (QyHKIMA.270 JI1oOoW aprymeHt
MPOTUB JIeJIeTUPOBaHUS MOJIHOMOYM I
UCTIOJTHUTEIIBHOW ~ BJIACTH  JIOJDKEH OBITh B
COCTOSIHUM OOBSICHHUTH, MOYEMY Takas Iepeaaya
ITOJITHOMOYMI JIOIIyCTUMA, a nepengaya
nonHoMmounii wienam Konrpecca — Her. Kpome
TOr0, XOpOUIO M3BECTHO, 4YTO TpPaJAUIMOHHAS
JOKTpUHA HEJIUCKpPUMHUHAIIIU nepecrana
OTpaHUYMBATh NPEJOCTABICHUE 3aKOHOAATEIBHON
BJIACTH HCIIOJIHUTEIBHONU U CyAeOHOIl BETBSIM IO
TOMY WJIM MHOMY 3aKOHY.271 HecMoTps Ha nenslii
Pl BO3MOXXHOCTEW TNPHU3HATh JIEJIErMPOBAHUE
TAKOI0 poJia HEAEHCTBUTENbHBIM, BEpXOBHBIN Cy
HU pa3y HE HCIOJIb30BAN 3Ty JOKTPUHY MJIA
OTMEHBI KaKoro-1n6o 3akoHa ¢ 1935 r.on

Besiknii, KTO npu3HAaeT KOHCTUTYLHHOHHOCTD JaKe
OTPaHUYEHHOTO JeJIeTUPOBaHUS
3aKOHOAATEIbHBIX MOJHOMOYHIL,273 JOIHKEH OO
3aHATP Ty K€ IIO3MIMI0 B  OTHOLICHHUH

184



In summary, judicial precedent and official
practice suggest that executive delegation is
permissible as long as the president retains
control over both the content of the
communication and the delivery agent.

III. LEGISLATIVE DIPLOMACY
POWERS

Having analyzed the contours of executive
power, we can begin to draw conclusions
about a possible legislative counterpart.
Article II of the Constitution prohibits
legislators and Congress only from
executing a variety of diplomatic functions
on behalf of the United States and, if one
accepts the Vesting Clause Thesis, bars
Congress from directly interfacing with
foreign governments.

It does not necessarily follow, however,
that legislative diplomacy is to any degree
permissible. What remains missing is a
positive theory of constitutionality under
Article I.

In this Part, I develop two divergent
approaches: One is that the diplomacy
powers of Congress must have an
affirmative basis in Article I in addition to
honoring the limits imposed by Article II.
The other is that legislative diplomacy does
not need an affirmative basis in Article I
and is constitutional as long as it does not
violate Article II.

The choice between these depends on one’s
view about the applicability of the doctrine
of enumerated powers.

Section  IIILA  evaluates legislative
diplomacy on the assumption that the
doctrine applies and concludes that Article
I permits Congress only to make
international communications in the form
of a war declaration or for the purpose of
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JENIETUPOBAHUSL  TIOJITHOMOYHMM  HCIIOJTHUTECIIBHOU
BJIACTH, JIUOO HA3BaTh YHUKAIBHYIO OCHOBY MJIs
€ro 3ampera.

Takum  o6pa3oM, cCyIaeOHBI MpeneAeHT U
odunmanpHas MPaKTUKA CBUACTEIBCTBYIOT, YTO
JIENIETUPOBAHUE TIOJITHOMOYHMM — HCIIOJTHUTEIIBHOU
BJIACTHU JIOMYCKAETCs, TOKA MPE3UJACHT COXPaHSET
KOHTPOJIb KaK HaJ COACPKaHUEM COOOIIEHUs, TaK
Y HaJ| «IIepEJaTOUYHBIM CPEICTBOM).

III. IIOJTHOMOYMA
3AKOHOIATEJIBHOU JUITJIOMATHUHA

[Ipoananu3upoBaB KOHTYpBl  HCIIOJIHUTEIBHON
BJIACTH, MBI MOXEM IPHUCTYIIUTH K BBIBOJAM O
BO3MO>KHOM 3aKOHoarenpHoM aHayore. Crarbs 11
KoHcturynum  3ampemaer  3akOHOJATENSIM |
KoHrpeccy  TOJNBKO  BBINOJHATH  Pa3JIMYHBIC
JUIIOMAaTHYECKUE byHKINN oT UMEHHU
Coenunennsbix IllTaToB U, €cny NPUHATH MYHKT O
HaJICIICHUHU ITOJTHOMOYUSIMH, 3amnperaer
Konrpeccy HamnpsMyr B3auMOJEHCTBOBaTh C
MHOCTPaHHBIMH IIPABUTEIBCTBAMM.

OnHako U3 3TOro He 00s3aTENbHO CIEIyeT, 4YTO
3aKOHOJATeJIbHAs JUIUIOMATHs B KaKOH-THOO
CTENIEHH JOomycTuMa. Yero mo-peKHEMy He
XBaTaeT, TaK d3TO  IO3UTUBHOM  TEOpUH
KOHCTUTYLIMOHHOCTH B COOTBETCTBHM CO CTaTbel
[. B ool yactu s pa3pabaThiBaio ABa pa3IMUHBIX
MIOAXO0JA: MEPBBIA 3aKJIIOYAETCs B TOM, 4YTO
quIuioMarndeckue  nosHomounss — Konrpecca
JOJDKHBI UMETh IO3UTHBHYIO OCHOBY B CTaThe [ B
JOTIOTHEHHE K  COOJIOACHUIO  OrpaHHYCHHH,
HaymaraeMbIx crateed II. [Ipyroi 3axmrouaercs B
TOM, YTO 3aKOHOJATEIbHAs JHILUIOMATHS HE
HY)KJAETCsl B IIOJIOKUTEIIBHON OCHOBE B CTaThe [ 1
SIBJISIETCS. KOHCTUTYLIMOHHOM 10 TeX MOp, IIOKa OHA
He Hapymaetr crateio II. Beibop mexny nByms
MIOAXOJAaMHU 3aBUCUT OT Ballero B3MVIAA Ha

MIPUMEHUMOCTD JIOKTPUHBI MEePEUYHCIICHHBIX
TTOJTHOMOYHH.

Pazgen IIILA  oueHuBaeT 3aKOHOJATEIbHYIO
JUIUIOMATHIO, MCXOASl W3 MPEIAINOIOKEHUS O

MPUMEHUMOCTH JTIOKTPHUHBI, U IPUXONUT K BHIBOAY,
YTO CTaThs I paspemraer Konrpeccy
IUTUIOMATHYECKYl0 KOMMYHHKAIUilo B  ¢dopMme
O6’I)$IBJI€HI/I$[ BOWHBI HMIH C LCJIBbIO MPOBCACHUSA
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investigating extraterritorial facts.
Section III.B explains why the enumerated
powers doctrine may not apply.

Section II.C in turn operates on the
assumption that the doctrine is inapplicable
and suggests that subsovereign diplomacy
by Congress is constitutional regardless of
communicative purpose, given substantial
evidence of longstanding legislative
practice and executive acquiescence.

A. Theories Based on the Enumerated
Powers Doctrine

The doctrine of enumerated powers posits
that the words and implications of the
Constitution’s written text are the exclusive
foundation for federal power; to enumerate
is both to create and confine the power of
each branch.27

Thus, claims to power not fundamentally
based in the text are illegitimate.
This is the basic premise
constitutional interpretation.

To the extent that the doctrine applies to
legislative diplomacy, an Article I basis is
required, and the range of constitutionally
permissible communications is limited:
Congress can declare war and investigate
extraterritorial facts, but it cannot engage in
noninvestigatory communications.
Congress cannot, for example, conduct
interparliamentary exchanges to educate
and train foreign legislative bodies or lobby
foreign governments to engage in conduct
favorable to U.S. interests.

of most

Nor can CODEL members lobby on
Congress’s  behalf. These conclusions
follow from an analysis of the express and
implied powers of Article 1.
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SKCTEPPUTOPHUANIBHBIX  paccienaoBaHuil. Paznen
1II.B 00BACHSET, noyemy JIOKTpUHA
MEPEYUCICHHBIX TOJHOMOYMI MOXKET OKa3aTbCs
Henpumenuma. Pazgen III.C, B cBowo ouyepenp,
HUCXOOUT U3 MPEIINOJOKEHUA, YTO JOKTPHUHA
HEMpUMEHUMA, Hu npe/roaraer, 4TO
cyOcyBepenHas nuromatusi Konrpecca siBisiercst
KOHCTUTYLIUOHHOM HE3aBUCHMO oT
KOMMYHUKATUBHOMN eI, YUUTBIBAs
CYILLIECTBEHHbBIE JIOKa3aTeabCcTBa B BHJIC
MHOTOJIETHEW 3aKOHOJATENbHOM MPAKTHUKA U
corjacus MCIOJIHHUTEIIFHOM BIIACTH.

A. Teopuu, OCHOBAHHBbIC HA TOKTPUHE
epeYncJeHHBLIX HOJHOMOYMA

JlokTpuHa IIEPEUNCIICHHBIX IIOJIHOMOYMI
YTBEPKIAET, UTO CJIOBA U 3HAUYEHUS MUCHbMEHHOIO
TekcTa KOHCTUTYLIMM SBIIAIOTCA UCKIHOYUTEIbHON
OCHOBOU (efiepalbHON BIACTH, TICPEUHCICHUE
O3Ha4aeT KakK CO3[JaHue, TaK U OrpaHUYEHUE
IMOJTHOMOYHMH KaKJIOM BETBH BIIACTH.274

Takum o00pa3oMm, MNpeTeH3UMH Ha BIacTh, He
00OCHOBaHHBIE ()YHIAMEHTAIbHO B  TEKCTE,
ABJIAIOTCS ~ HE3aKOHHBIMM.  OJTO  OCHOBHas
IIPEATIOCHUIKA 0O0JIBIINHCTBA TOJIKOBAHUI
Konctutynuu. B Toil Mepe, B KakoW JOKTpHHA
INpUMEHMMA K 3aKOHOJATEbHOM AMIIOMATHH,
TpeOyeTcss oOcHOBa cTarbu I, a jauanasoH
KOHCTUTYLMOHHO JIONYCTUMOM KOMMYHHUKallUU
orpanuueH: KoHrpecc MoxeT oOBSIBIIATh BOHHY U
IIPOBOAUTH SKCTEPPUTOPUATIBLHBIE pacCiae0BaHuUs,
HO HE MOJKET y4acTBOBAaTb B KOMMYHMKallMH, HE
CBA3aHHOM C paccienosanusamu. Konrpecc He
MOJXET, HaIpuMmep, IIPOBOJUTD
MEXIapJaMeHTCKue OOMEHBI Uil OOydeHus u
IIOATOTOBKM  HMHOCTPAaHHBIX  3aKOHOJATEJIbHBIX
OpraHoB Wi 1060UpoBaHUS nercTBuit
UHOCTPAaHHBIX  IPaBUTEIILCTB, OTBEUAIOLINX
untepecam CIIIA.

Unenst OJIK Takke He Moryr yn1o06MpoBaTh OT
umenu Konrpecca. OTu BbIBOABI BBITEKAIOT U3
aHaJn3a IIPSIMO OTOBOPEHHBIX U
MOJpa3yMeBaEMbIX ITOJTHOMOYHM CTaThH I.
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1. Express Power: War Declarations

In one sense, the search for Article I power
encounters a unique challenge.

Unlike the Article II Vesting Clause, which
might itself provide the executive with a
range of  otherwise  unenumerated
powers,27s the Article I Vesting Clause
suggests that Congress possesses only those
powers enumerated elsewhere in Article
I.276

As a result, Congress as an institution
cannot communicate with foreign nations
unless there is an express diplomacy power
or an enumerated power of another kind
that implies the power to communicate with
foreign governments.

Express power comes in the form of the
Declare War Clause, which gives Congress
control over a specific form of international
communication on behalf of the United
States.

While scholars disagree about some aspects
of the Clause,277 all agree that it at least
gives Congress the power to issue
declarations that formally create a state of
war.278

These  declarations are  diplomatic
communications in the sense that they are
designed for an international audience—in
particular, the state or states with which the
United States will be at war.

The power to declare war is thus analogous
to the president’s power to “make Treaties”
and “receive Ambassadors”;279 the exercise
of any of these powers entails
communicating to a foreign government.

The Declare War Clause is thus an
exception to the executive’s power to
communicate on behalf of the United States
and supports the view that Article II
diplomacy power is less than plenary.

The power to declare war, however, cannot
explain the breadth of the contemporary
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1. IlpsiMmo oroBopeHHbIE MOJTHOMOYHS:
00LsIBJIEHHE BOMHEI

B 01HOM M3 acleKTOB MOKCK MOJHOMOYHIN CTaThU
I martamkwBaeTcs Ha YHUKAIbHYIO TpoOiemy. B
OTJINYUE OT MyHKTA O HAJCJCHUH ITOJHOMOYUSIMU
B crarbe II, koTopelii cam mo cebe MOXeT
HpPEIOCTABUTh  UCIIOIHUTEIBHOW  BIIACTH  Psjl
HHA4Y€ HC OrOBOPCHHBIX HOHHOMO‘II/II;'I,Zﬂ IIYHKT O
HAJCJICHUM  IOJHOMOYHMSMH B  cratbe |
npennonaraer, 4ro KoHrpecc o0iamaer TOJIBKO
TEMHU TOJHOMOYHSIMH, KOTOPbIC NEPEUHUCIICHBI B
JOPYTrUX IOJOKEHUAX MecTe craTbu [.276

B pesysnbrare KoHrpecc kak MHCTUTYT HE MOXKET
O6IIIaTI)C$[ C MHOCTPAHHBIMU IOCyAapCTBaMHU, CCJIN

TOJIBKO HET SIBHBIX JUIIOMAaTHYECKIX
MTOTHOMOYHH nJIn psaMo OIrOBOPCHHBIX
MOJTHOMOYHU I HUHOTO poxa, KOTOpBIE
HO/Ipa3yMeBaeT paBo obmarscs c

MHOCTPAaHHBIMU IIPABUTEILCTBAMM.
[IpsiMmO OroBOpeHHBIE TOJIHOMOYUS IPUCYTCTBYIOT
B BUJIE NyHKTa 00 OOBSABICHHUU BOWHBI, KOTOpPOE
naer KoHrpeccy KOHTposib Hax crenududeckoi
¢dbopMOil  MEXIYHApOIHOM KOMMYHHUKAIUM OT
umenu Coeaunensbix llltaroB. B TO Bpems kax
IIPaBOBEIbl PACXOAATCA BO MHEHHUSAX IO IOBOAY
HEKOTOPBIX AaCHEKTOB ATOrO IOJOXKEHUS,277 BCE
COIJIACHBI C TEM, YTO 3TO, [10 KpaHEN Mepe, JaeT
Konrpeccy npaBo u3nasarh IeKIapannuy, KOTOpPbIE
o(ULMaIBHO CO3/1at0T COCTOSIHUE BOMHBI.278

OTu 3as4BJE€HMUS] OTHOCATCS K JUIUIOMAaTHYECKOMN
KOMMYHHMKallud B TOM CMBICIE, 4YTO OHHU
IIpeIHa3HaYeHbl JUIsl MEXIyHApOAHON ayIUTOpUU
— B YaCTHOCTH, IOCyAapcTBa WIH TOCyAapcTB, C
kotopeiMu  Coenunennele  Ilrtater  OyayT
HaXOJIUThCSI B COCTOSIHUM BOMHBI. Takum obpazom,
IpaBo OOBSIBIIATH BOIHY aHAJIOTUYHO
IIOJIHOMOYHSM IIPE3UACHTA «3aKJIK0YaTh
JIOTOBOPBI» U «IIPUHUMATD IIOCJIOB;279
OCYILLECTBJIEHHE JIIOOOTr0 M3 3THX IOJHOMOYUH
BJeYeT 3a co0oil oOpalieHue K HHOCTPAHHOMY
IIPAaBUTENILCTBY. TakuMm o0pa3oMm, IyHKT 00
OOBSIBIICHUN BOWHBI SIBISETCS MCKIIOUYEHHEM U3
MIOJTHOMOYMI HMCHOJHUTENBbHOM BiIAacTU OOIIATHCS
or umenu  Coenunenneix  IllTartoB U
MO JIEP/KUBAET MBICIIb 0 TOM, 4TO
JUIUIOMATHYECKUE IMOIHOMOYMs 1no cratee I He
UMEIOT Bcel NOJMHOTHL. IIyHKT 00 00BsABICHHUH
BOIHBI, OJHAKO, HE MOXET OOBSICHUTH IIMPOTY
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practice, and Article I is otherwise devoid
of express communicative powers. Thus, if
it exists, a broader power to engage in
diplomacy must be implied.

2. Implied Power: Extraterritorial
Investigations

The authority for subsovereign diplomacy
comes primarily from Congress’s implied
power of investigation.

Although not specific to legislative
diplomacy or investigations concerning
foreign affairs, Supreme Court precedent
establishes that Congress has broad power
to investigate in furtherance of enumerated
powers.

In McGrain v. Daugherty, a widely cited
case addressing the scope of the
congressional subpoena power, the Court
explained that “the two houses of
Congress . . . possess not only such powers
as are expressly granted to them by the
Constitution, but such auxiliary powers as
are necessary and appropriate to make the
express powers effective.”2s0

The Court explained that these auxiliary
powers include the “power of inquiry”
because “[a] legislative body cannot
legislate wisely or effectively in the
absence of information respecting the
conditions which the legislation is intended
to affect or change.”2s1

In Watkins v. United States, the Court
further explained that the power of the
Congress to conduct investigations is
inherent in the legislative process.

That power is broad.

It encompasses inquiries concerning the
administration of existing laws as well as
proposed or possibly needed statutes.

It includes surveys of defects in our social,
economic or political system for the
purpose of enabling the Congress to
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COBpeMeHHOﬁ IMPAaKTUKHU, U B OCTAJIbHOM CTAaTbs I
HC COACPIKHUT HHUKAKHUX IIPAMO OIOBOPCHHBIX

KOMMYHUKATHBHBIX OJIHOMOYHH. Takum
o0pa3oM, JODKHBI —MOJpa3syMeBaTbcs — Oolee
IHUPOKHE MOJHOMOYMSL  JUISl  y4dacTus B

AUTIIIOMAaTUH — €CJIM OHU CYHICCTBYIOT.

2. [TogpazymeBaemMble MOJTHOMOYHS:
IKCTEPPUTOPHUAJILHBIE PACC/ieI0BAHUS

[TomrHOMOYMST Ha OCYIIECTBICHHE CyOCyBepeHHON
JUIJIOMaTHH MIPOMCTEKAIOT B MEPBYIO OUEpe]b U3
nojapaszymeBaembix noiaHoMmounii Konrpecca mno
IIPOBEJICHUIO  paccieioBaHuid. XOTs 3TO He
OTHOCUTCSI ~KOHKPETHO K  3aKOHOJAaTeJbHOMN
JUIJIOMaTHH WM PACCIIEIOBAHUAM, KaCarOIUMCS
MHOCTpaHHBIX JieJ, npeueaeHT BepxoBHoro cyna
ycraHaBiuBaer, 4ro  Konrpecc — obnamaer
LUIUPOKUMU IpaBamMu TUISt IPOBEACHUS
paccieoBaHul B COOTBETCTBUU C
[IEPEYUCIICHHBIMU ~ NOJHOMOYMsIMH. B wacto
mutupyemMoMm  nene  McGrain v, Daugherty,
KacatomeMmcst cepsl nmoaHomounii Konrpecca mo
BBI30BY B CyJ, BepxoBHBIH CyJ OOBSCHWI, YTO
«o0e manatel KoHrpecca ... 0071a1al0T HE TOJIBKO
TE€MH MOJHOMOYHSIMHM, YTO IPSAMO IPEIOCTABICHBI
UM Koncruryuuei, HO u TaKUMU
BCIIOMOTATEJIbHBIMU  TTOJIHOMOYHSMH, KOTOpBIE
HEOOXOJMMBI W YMECTHBI Ui OOecredeHus
3¢ HEeKTUBHOCTH npsSMO OTOBOPEHHBIX
nosHoOMOuMi».280 Cyn  OOBSICHWI, YTO O3TH
BCIIOMOTaTeIbHbIE TIOJTHOMOYHMSI BKJIIOYAIOT

«IOJIHOMOYHUSL Ha PaccielOBaHUE», IOCKOJIbKY
«[3aKOHOJATENbHBII OpraH] He MOXKET NPUHUMATh

pasymHble WM 3(Q(EKTUBHBIE 33aKOHBI B
OTCYTCTBUE HMH(OPMAIMKA 00 YCIOBHSIX, KOTOpPBIE
JaHHBIE 3aKOHBI TPHU3BaHBl 3aTPOHYTh WU

W3MEHUTH 281
B neme Watkins v. United States Cyx mosicHWI

TaKXe, YTO pacClIeJJOBATEIbCKUE IOJHOMOYHUS
Konrpecca BHYTPEHHE IPUCYIIU
3aKOHOAATENbHOMY mnpoueccy. OHM WIMPOKH U
OXBaThIBAIOT pa3Iu4HbIe paccieoBaHus,
Kacaloluecss  HOPUMEHEHHMs  CYLIECTBYIOIIMX
3aKOHOB, a  TaKXe  I[pellaraeMblx WU

MOTEHIHAILHO HEOOXOAMMBIX 3aKOHOAATEIbHBIX
akToB. OHM BKJIIOYalOT B CeOs HCCIIEIOBAHUS
HEJOCTaTKOB HaIeun COIIMaJIbHOM,
SKOHOMHUYECKON WM ITOJIMTHYECCKOM CHCTEMBI C
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remedy them.

It comprehends probes into departments of

the Federal Government to expose
corruption, inefficiency or waste.2s2
There is no reason to limit these

instructions to domestic investigations not
involving foreign governments; the Court’s
only articulated Article I limit on the
investigative power is that its use must be
“related to, and in furtherance of, a
legitimate task of the Congress.”2s3

The Foreign Emoluments Clause might
corroborate this reading of the Court’s
precedent by providing that “no Person
holding any Office of Profit or Trust under
them, shall, without the Consent of the
Congress, accept of any present,
Emolument, Office, or Title, of any kind
whatever, from any King, Prince, or foreign
State.”284

The Framers adopted this prohibition as a
means of preventing corruption—[g]ifts of
the sort referred to in the clause were . . .
the currency of diplomacy at the time” of
the Founding and were viewed as a source
of undue foreign influence.2ss

Although some scholars debate the point,
assume for a moment that the prohibition
applies to members of the House and
Senate, such that these individuals cannot
accept foreign gifts without the consent of
Congress.286

In that event, the prohibition would seem to
have implications for legislative diplomacy.
The existence of the prohibition would
show that the Framers anticipated contacts
between federal legislators and foreign
officials, and yet the prohibition’s scope
would show that the Framers cared only to
prohibit a small category of those
contacts—that is, those consisting of a
legislator’s receipt of an unauthorized
foreign gift.

In theory, the Framers could have opted for
this narrow prohibition on either of two
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Lenbto npenocrasieHus KoHrpeccy BO3MOXKHOCTH
ux wucnpaBuTh. OHU TakKe BKIIOYAIOT B ceOs
paccienoBaHus B JlenapTamMeHTax (eaeparbHOro
IIPABUTEIBCTBA C LEIBIO BBIABICHUS KOPPYIILUH,
HeA(P(HEKTUBHOCTH WIIM PACTOYUTEIHCTBA. 282

Her mnpuumH orpaHuuuMBaTh 3TH MHCTPYKLIUH
BHYTPEHHUMH PACCIIEIOBAHUSMH, HE CBSI3aHHBIMU
C MHOCTPAHHBIMHM TOCYAapCTBaMU; €AMHCTBEHHOE
chopmynupoBannoe CyaoM OrpaHudYeHHE B
cratbe | Ha pacciieoBaTeabCKUe IMPaBOMOYMS
3aKJIIOYAETCs B TOM, YTO MX MPUMEHEHUE JOJIKHO
OBITh ~ «CBSI3aHO C  3aKOHHBIMH  3aJa4aMu
Konrpecca u CHoco0CTBOBATH ux
BBITIOJTHEHUIO».283

[TonoxxeHne 00 MHOCTPAHHBIX BO3HATPAXKICHUIX
MO’KET HOJTBEPANUThH ITO TOJIKOBAHUE INpELEICHTA
BepxoBHoro cyzna, ykasaB, 4TO «HU OJHO JIUIO,
KOTOpO€ 3aHUMAaeT MPUHOCAILIYI0 J0XOJ WU

MIOYETHYIO JIOJDKHOCTD, YUPEKIACHHYIO
CoemuuenupiMu  Illtatamu, He Moxer 0Oe3
cornacuss  KoHrpecca mpuHATH  KaKOW-THMOO

MOAApPOK, COAEpKaHUE MO0 THUTYJ, KaKUMHU OBl
OHM HH OBUIH, OT KaKOTO-TUOO KOPOJIsl, KHS3S WU
WHOCTpAaHHOTO TocynapcTBa».284 Paspaborunku
MNPUHSAIM O3TOT 3ampeT Uil [PeJOTBPALLEHUS
KOppYHNLUH —  «IIOJApKH,  YIOMSHYTHIE B
MOJIOKEHUH, OBUIH ... BAIIOTOW IUIIOMATHH BO
Bpems» ocHoBaHus CIIIA u paccMaTpuBaiuch Kak
HUCTOYHHK HEHa/JIeXKAILEro MHOCTPAHHOIO
BIIUSIHUSA.285 XOTS HEKOTOPbIE IPABOBE/bI CHOPSAT
[0 3TOMY IOBOJY, IPEANOJI0KUM HAa MTHOBEHHE,
YTO 3aIpEeT pacupocTpaHsercs Ha wieHoB [lanaTsl
npeacraButeneil 1 CeHara, Tak 4TO OHU HE MOTYT
IIPUHUMATh MHOCTpaHHbIE MOJapKu 0e3 coryacus
Konrpecca.2s6

B stom ciywae 3amper, mo- BUAUMOMY, UMEN Obl
MOCJIE/ICTBUS AJI1 3aKOHOAATENIbHON JUIUIOMATHH.
CymiecTBoBaHME 3ampera II0Ka3ajo Obl, dYTO
pa3paboTUYUKHU TPENINoyaraid KOHTAKThl MEXKIY
benepanbHBIMU 3aKOHOAATESIMU U
MHOCTPaHHBIMHM JOJDKHOCTHBIMHM JIMIIAMHU, U BCE
ke cdepa AecTBHS 3ampera TMokazana Obl, 4YTO
3aMpeTUuTh COOMPATUCH HEOONBIIYI0 YacTh ATHX
KOHTaKTOB, @ UMEHHO T€, KOTOPBIE 3aKJIIOYAIOTCS B
MOJIy4YeHU U 3aKOHOIaTeIeM
HECaHKLIMOHUPOBAHHOIO MHOCTPAHHOI'O IMOJAApKa.
Teopernuecku co3narenu KoHcTutynuu Moriau
BBIOpATh ATOT Y3KHH 3amper mo o000l U3 JBYX
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rationales.

One is that they understood Article II as
already barring legislative communications
with foreign governments by establishing
an executive monopoly over diplomatic
contacts, but they chose to render explicit,
for the purpose of fighting corruption, only
one of the implications of that monopoly.
The other possibility is that the Framers
understood Article II as not prohibiting all
legislative diplomacy and viewed any form
of that practice other than the receipt of
gifts as insufficiently problematic to
warrant Article I treatment.

This latter option seems more plausible. It
would comport with the circumscribed
character of the Article II, Sections 2 and 3
powers, and it would avoid rendering the
Foreign Emoluments Clause functionally
superfluous as a clause that prohibits ac-
tions that Article II wvirtually makes
impossible on its own.

In short, the Clause might support
legislative diplomacy as an exercise of
implied investigative power by implying
that contacts between legislators and
foreign officials are generally permissible.

Moreover, legislative diplomacy may often
be necessary to render Congress’s implied
investigatory powers effective.

Congress’s ability to develop effective
legislation depends heavily on its capacity
to collect information about the underlying
problems that the legislation seeks to
address.

To craft effective legislation for funding
public  transportation, for example,
Congress may first need to identify where
improvements are needed, how much they
would cost, and how long they would take
to complete, among other considerations.
For effective legislation on water pollution,
Congress may need to understand the
sources of pollution and the likely effects of
various proposed remedies.

Generally legislators

speaking, can
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MPUYHH.
Bo-nepBeix, oHn noHumanu crarbro Il xak yxke
3aMpearoiyl0 KOMMYHUKAITUIO 3aKOHOIaTeNeH ¢
WHOCTPAHHBIMHU MPaBUTEIHCTBAMH MyTeEM
YCTAHOBJICHUSI HCIIOJTHUTEIBHOW MOHOIIOJIMHM Ha
JIHUIDIOMaTHYSCKHE KOHTAKTHI, HO 3]I€Ch, B IIENIX
O0pBOBI C KOPPYIIHUEH, PEIIHIA YETKO U3JIOKHUTH
JIMIIIb OJHO W3 IIOCIEICTBHUH 3TOH MOHOIIOIMH.
JHpyrasi BO3MOXXHOCTb 3aKJIIOYaeTCs B TOM, 4YTO
pa3paboTuMku TOHMManM cTathio Il kak He
3anpenarolLyo BCIO 3aKOHOJIATEIbHYIO
IUIUIOMATHIO M paccMaTpuBalIud Jr00y0 dopmy
ATOM MPAKTHKH, KPOME MOTYYEHHUS MOAAPKOB, KaK
HEJOCTATOYHO MPOOJIEMHYIO, YTOOBI TOBOPUTH O
Hel B cTaTbe 1. DTOT nmocnenHuil BapuaHT KakeTcs
Oosee npaBaonog00HbIM. OH COOTBETCTBOBAN OBl
OTpaHUYCHHOMY XapaxkTepy ITOJITHOMOYMIA,
MpeAyCMOTPEHHBIX paznenamu 2 u 3 crarbu 1, u
IMO3BOJIMJI M30€KaTh HM3JIMIIHETO IOJIOKEHUS 00
MHOCTPAHHBIX BO3HArpaxaeHusIX KakK
3alpelarollero JIeUCcTBUs, KoTopble craThsa Il
JIeJIaeT TPAKTUYECKHM HEBO3MOXHBIMU cama 110
cebe. Kopoue roBopsi, 3TO MOJIOKESHHE, BO3MOXKHO,
MOAJICPKUBAET 3aKOHOAATENIbHYIO JHUILIOMATHUIO

KakKk OCYIICCTBJIICHUC moaApasyMEBaACMbIX
pacciI€a0BaTCIIbCKUX HpaBOMOqHﬁ,
nmoapasymceBasl, qTo KOHTAaKThI MCKOY
3aKOHOAAaTCIIsIMHA n HHOCTpaHHBIMHU

JOJDKHOCTHBIMU  JIMIIAMH B II€JIOM  JIOMyCTHMBI.
Bosiee Toro, 3akoHoaTENbHAS JUILIOMATHS YaCTO
ObIBaeT HeoOxomuma IS obecrieueHHsI
3 HEKTUBHOCTH TOJPa3yMEBAEMbIX ITOJIHOMOUYUH
Konrpecca mo mnpoBeaeHHIO pacciieIOBAaHUM.
CrniocoOHOCTh Konrpecca pa3pabarbIBaTh
3¢ deKTUBHOE 3aKOHOAATENHCTBO B 3HAUYUTEIHLHON
CTEIICHU 3aBUCHUT OT €ro CIIOCOOHOCTH COOUpPATh
nHpopManuio 00 OCHOBHBIX IpoOiiemMax, Ha
pellicHHe KOTOPBIX OHO HamparieHo. Hampumep,
Uil pa3pabOTKM 3akoHa O (PUHAHCHPOBAHUU
OOIIIECTBEHHOTO TpaHCIOpTa Konrpeccy,
BO3MOJKHO, CHayajga NOTpPeOyeTcsl ONpeAeHTh,
rJie HEOOXOIUMBI YITYUIIEHUS, CKOJIBKO OHU OYayT
CTOUTHh M CKOJIbKO BPEMEHH MOTPEOyeTCs I UX

3aBepuieHus. Jljisi 3akoHa O YUCTOTE BOJIbI
Konrpeccy, 04eBHIIHO, HYXHO NPEACTABIATH
HCTOYHHUKHU 3arpsiI3HEHUS n BEpPOSATHBIC
MOCJEACTBUS PA3JIMYHbIX NPEAIAraéMbIX CpPEICTB
MPaBOBOU 3aIIUThI. Boo01e roBOpA,
3aKOHOJATCIIN MOTYT YCTaHABJIUBATh
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complete the necessary fact-finding by
using investigative tools such as witness
and document subpoenas, staff depositions,
and committee hearings.2s87

The tools within this kit, however, are
largely unavailable when it comes to facts
whose discovery requires extraterritorial
investigation.

Imagine, for example, that in reliance on
the Article I power to regulate foreign
commerce,2ss certain senators begin to draft
a bill that would impose economic
sanctions on the government of Sudan.

To design the sanctions, the senators and
their staff will need access to a variety of
information, possibly including who does
business with Sudan, the degree of hardship
that wvarious types of sanctions might
produce, how Sudan might respond, and
whether allies might cooperate.

The senators, however, will face unique
challenges in discovering such facts: Due
to sovereign equality, Congress cannot
subpoena documents from Sudan or other
relevant foreign sovereigns.2s9

Due to limits on extraterritorial jurisdiction,
Congress cannot subpoena testimony from
aliens who reside overseas and have no
contacts with the United States.290

And due to the state of U.S.—Sudan
relations, the Sudanese government would
likely refuse to cooperate in a formal
investigation even if legal doctrines
presented no hurdle.2o1

Congress could of course pass the sanctions
bill without using these sources, but doing
so might require guesswork that
undermines the quality of the legislation.
Thus, the informed, effective use of the
Article I power to regulate foreign
commerce might demand additional means
of investigation.

Perhaps the most

important practical
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HeoOxoauMble  (GaKThl,  HCHONB3YS  TaKue
HHCTPYMEHTBI PACCIICIOBAHUs, KaK BBI30B B CY[
cBUIeTeNed M 3arpeOOBaHME  JJOKYMEHTOB,
MOKa3aHUsl ~ COTPYIHHUKOB ¥  CIyIIAHUS B
KOMUTECTAx.287

O/HaKO MHCTPYMEHTBHI, BXOJISIIME B ATOT HAOOp, B
OCHOBHOM HCAOCTYIHBI, KOrla pCyb 3axoAWuT O
dakTax, yCTaHOBJICHHE  KOTOPBIX  TpebOyeT
IKCTEPPUTOPHATIBHOTO paccie10BaHus.
[IpencraBbTe, HAMpUMEp, YTO, MUCXOIS U3 IpaBa
pEryJiMpoBaTh BHEUIHIOK TOPTOBIIO COIJIACHO
crathe l,288 TpyIma ceHaTopoB pa3pabaTbiBaeT
3aKOHOITPOCKT, KOTOpBIfI BBOAUT 3KOHOMHUYCCKUC
CaHKIIMM B OTHOINCHWM MpaBuTeibcTBa CynaHa.
Jis  pa3pabOTKM CaHKIHMA CEHATopaM H WX
COTPYIHHKAM notpedyercst JOCTYII K
pa3zHooOpa3Hoi HH(POPMAIIMH, B TOM YHUCIIE O TOM,
kro Bemer gena ¢ CymaHoMm, O CTCNCHHU
TPYIHOCTEH, KOTOpPbIE MOIYyT BO3HHMKHYTh B
pe3ysibTaTe PasIUYHBIX CAHKIMHA, O BO3MOXHOM
peakuuu CynaHa v O TOM, 3aWMYT JIM COFO3HHKH
Takyr jke mo3uii. CEeHAaTophl CTOJIKHYTCSA C
OONBIIMMH  TIPOOJIEMaMK: H3-32 CYBEPEHHOT'0
paBeHCTBa rocyaapctB KoHrpecc He Brpase
3anpammBarh JOKyMeHThl u3 CynaHa Win Ipyrux
OTHOCSIIIUXCS K JICTy CTPaH.289

N3-3a OrpaHUYEHUN IKCTEPPUTOPUATIBHOM
ropucaukiun KoHrpecc He cMOXeET 3aciyliarh B
CyZie MOKa3aHusi MHOCTPAHLEB, MPOKUBAIOIIUX 32
rpaHulEl ©“ HE HUMEIOLUMX KOHTaKTOB C
Coenunennbivu [lTaramu.2o0 Kpome Toro, us-3a
cocrostHus otHomeHuid Mexay CIIA u Cynanom
npasButenbecTBo CynaHa, CKOpee BCero, He Moiuer
HaBCTpedy OQHUIMAIBFHOMY PacCiIeOBAaHUIO, JTaKe

€cli  TpaBOBble  JOKTPUHBI  HE  OyayT
MIPEICTABIATh NPENATCTBUIM.291
Konrpecc,  koHeyHo, Mor Obl  NIPUHATH

3aKOHOIPOCKT O CaHKIMAX 0e3 HCHOIb30BaHHS
9TUX HMCTOYHHKOB, HO HCHPOBCPCHHBLIC CBCACHUA
CHI)KAIOT KauyeCTBO 3aKOHOJATENbCTBA. TakKuM
obpazom, o0ocHOBaHHO€ U  3(PPEKTHBHOE
UCIIOJIb30BAHUE TMOJHOMOYMH 1O crathe | s
peryJIMpoBaHus  BHEIIHEH TOPrOBIA  MOXKET
TpeboBaTh JOTIOJTHUTEITbHBIX CpencTB
paccieoBaHusl.

Bo3moxHO, cambIM
ApTyYMCHTOM B

BAKHBIM  MPAKTUYECKUM
MOJB3y  3aKOHOJATEIbHOU
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argument for legislative diplomacy is that it
can fill that demand.

By communicating with relevant foreign
governments, legislators may acquire
information that is otherwise unavailable
but necessary to draft effective legislation.
Such efforts may at times fail, but the
relative  informality @ and  typically
confidential nature of the communications
seem to encourage cooperation in ways that
formal, public investigations probably
cannot.

Indeed, WikiLeaks suggests that legislators
are frequently successful in using their
communications with foreign govern-
ments to gather information that may be
useful to the legislative process.202

The example of Sudan shows how
legislative diplomacy may be necessary for
the effective use of the foreign commerce
power, but its logic also extends to other
Article I powers.

Because the powers to “punish
Offences against the Law of Nations 293
and approve executive agreements2o4 have
obvious international dimensions,
Congress’s ability to exercise those powers
effectively may also frequently depend on
extraterritorial fact-finding.

Congress may need to communicate with
foreign governments to settle on an
appropriate punishment for a violation of
international criminal law, for example, or
to determine whether to approve a proposed
international agreement.

Similarly, Congress may need to confer
with foreign governments to determine how
to exercise its appropriations power.295

And there is no reason to limit the
diplomacy power even to these domains—
legislative diplomacy may be constitutional
to the extent that its capacity to aid fact-
finding renders it necessary for the
effective exercise of any Article I power.
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JMIUIOMATHH SIBIISICTCS TO, YTO OHA MOXET HX
npenoctaButh.  OOIIasch ¢  WHOCTPaHHBIMHU
MIPaBUTEILCTBAMH, 3aKOHOJATEITN MOTYT
MOJYYUTh WH(POPMAIIHIO, KOTOpas B MPOTHBHOM
cllydae  HEJOCTYIIHA, HO HeoOxomuma IS
pa3paboTku  3(HPEKTUBHOrO 3aKOHOAATEIIbCTBA.
Takue ycwis MHOT/Ia MOTYT TIOTEPIIETh HEyAady,
HO OTHOCHTENbHas HePOPMaIbHOCTh U, Kak
MIPaBUIIO, KOH (U ICHITM AT HBIHA XapakTep
KOMMYHUKAIIHH, OYEBHJIHO, CIIOCOOCTBYIOT
COTPYOHUYECTBY  TaM, Tae  ouUIUaTbHBIC
MyOJIMYHBIC paccieIOBaHUS TEPIIST HEey1auy.

W petictBurenbHo, cBemenust WikiLeaks maror
MOHATh, YTO 3aKOHOJATENU YacTO YCIEIIHO
UCIOJIL3YIOT CBOM CBS3M  C HHOCTPAaHHBIMU
NPaBUTENBCTBAMH Uil cOopa  MHMOpMAIHH,
KOoTopast MOKET UMETh MOJIB3Y TUTST
3aKOHOJIATEIIBHOTO MPOIIECCa.292

DTOT mpHUMep MOKa3bIBAET, UYTO 3aKOHOAATEIbHAS
JMIUIOMATHsI MOXXET OBbITh HeoOXoauMa Jiist
3(¢(HEeKTHBHOTO UCIOJIL30BaHUS TIOJHOMOYHIA B
o0JIaCTH BHEIIHEH TOProBIM, HO €€ JIOTHKa
pacmlpoCTpaHseTcss W Ha JPYTHe TOJHOMOYHSI,

npenycmorpenabie  cratbel [ ITockombky
MIOJIHOMOYHS «KapaTh [IPECTYIUIEHUS MPOTUB
MEXIyHapOAHOIO  IIpaBa»293 W  YTBEPXKJIaThb
COIJIALIEHUS, 3aKIIOYEHHbIE  HCIIOJIHUTEIbHON

BJIACTHI0,204 UMEIOT OUYEBHJIHBIC MEXIyHapOJIHBIC
cTopoHbl, cnocobHocts Konrpecca s¢dexTuBHO
OCYHIECTBIIATh 3TH IIOJHOMOYHS TaKXKe YacTo
3aBUCUT OT B3KCTCPPHUTOPHUAIBHOI0 YCTAHOBJICHUSA

daktoB. Kourpeccy Moxer moTpebOBaThCA
CBA3aTbCA C IIPABUTEIBCTBAMU JIPYTUX CTpaH,
9yToOBI, HANpUMEp, MPHHATH  PEHICHHE O
HAQJUICKAIIEM  HaKa3aHUM 33  HapylICHHE
MEKIYHAPOJAHOTO  YrOJOBHOIO  TMpaBa WA
OIPEICINTh, CIICAYET JIM OJJOOPUTH MpeyiaracMoe
MEKIYHAPOAHOE  COIVallieHHe. AHAJIOTHYHBIM
obpazom  Kourpeccy MoxkeT TOHAIOOUTHCS
OPOBECTH  TEPErOBOPHl € HHOCTPAHHBIM
IMPaBUTCILCTBOM, I-ITO6I)I OIpCaACI/INTD, KaK
OCYIIECTBIISATh CBOH HOJTHOMOYHSI o

ACCHUTHOBAHMAM.20s M HET HHMKAKMX OCHOBaHHH
OTpaHUYMBATh JAUIJIOMATUYECKUE TMOJHOMOYHS
3TUMH o0nacTIMHu - 3aKOHOJATeIIbHAS
TUTUIOMATHSI MOXET ObITh KOHCTHUTYIMOHHON B
TOM Mepe, B Kakoii ee  CIOCOOHOCTB
COJICHICTBOBATh YCTaHOBJICHUIO (DAKTOB JeJaeT ee
HE0OX0 MO TUTST 3¢ (HeKTHBHOTO
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This is particularly true if one interprets
Article II in accordance with the Discrete
Powers Thesis, which relies on similar
logic in concluding that Sections 2 and 3
establish an executive power with broad
functional contours.

One might argue in response that legislative
diplomacy is actually unnecessary as a fact-
finding tool.

The State Department and executive intelli-
gence agencies collect far more information
than CODELs ever could.

Thus, rather than confer directly with
foreign governments, Congress could
simply rely on the executive as its source of
information from abroad.206

Such an arrangement would leave Congress
with the power to investigate domestic facts
and the president with the power to
investigate those that are foreign.

There are several problems with this
position, however.

First, there is reason to doubt that executive
agencies can always provide the
information that legislators seek.

By using the prestige of their position as
elected federal officials, CODEL members
may be able to acquire information that
embassy staff cannot.

It is apparently in part for this reason that
inquisitive embassy officials often attend
CODEL meetings with foreign leaders who
are otherwise hard to reach.297

Direct interaction with foreign officials and
observation of foreign conditions may
illuminate details that a third-party report
cannot.

As long as legislative diplomacy can aid
fact-finding in unique ways, there is a
policy argument for Congress not to rely
entirely on the executive.

Second, requiring dependence on the

executive for information about foreign
affairs could make even the drafting of
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OCYIIIECTBIICHUS JTIOOBIX MOJTHOMOYHI 0 cTathe .
OT0 0COOEHHO BEPHO, €CIU HHTEPIPETHPOBATH
cratbto I B COOTBETCTBUM C TE3UCOM O
JTUCKPETHBIX MOJHOMOYHSX, KOTOPBIH OMUpaercs
Ha AHAJOTUYHYIO JIOTHKY, VyTBEpXKIasi, 4YTO
pasnensl 2 U 3 yCTaHABIWBAIOT MCIOIHUTEIbHBIC
MOJIHOMOYHSL C IMUPOKUMH (YHKITMOHATHHBIMU
rpaHuLlaMU.

B oTBeT MOXHO BO3pa3uTh, YTO 3aKOHOJATEIIbHAS
JTUIUIOMATHS Ha CaMOM JieJie He Hy»KHa B KauecTBe
WHCTPYMEHTA YCTaHOBJICHUS dakToB.
l'ocoemapramMeHT W pa3BelbIBaTeNbHBIE CITYXKOBI,
MpPUHAUICKANINE K  HCIOJHUTEIBHOW  BETBU
BJIACTH, COOMPAIOT Topasio 0oJbiie HHPOPMAIIHH,
gem korga-im6o morim OJIK. Takum oGpazom,
BMECTO TOTO, 4TOOBI HampsMyI OO0IIaThCA C
WHOCTpPAaHHBIMU TIpaBUTENIbcTBaMU, KoHrpecc mor
Obl TPOCTO TOJAraTbCcs Ha MCHOIHUTEIbHYIO
BJIACTh B KaueCTBE HCTOYHWKA HH(pOpMAIHH O
MOJIOKEHUH 3a pyOexoM.206 Takoil mopsmok
ocraBun Obl  Kourpeccy momHOMOYHS IO
YCTaHOBJCHHIO (aKTOB BHYTPU CTpaHbl, a
MPE3UACHTY — B APYTUX CTpaHaXx.

OpHako C ATOM MO3UIMEH €CTh Pl TPOOIeM.

Bo-mepBpIX, OCHOBaHUSI COMHEBATHCS B TOM, YTO
OpraHbl MCIIOJHUTEIFHON BJIACTH BCETJa CMOTYT
NPEeJOCTaBUTh HMH(POPMAIMIO, KOTOpas HYy)KHA
3akoHOAaTeNs M. Mcrmonb3yss TpPecTHX  CBOETO
MOJIOKEHHS B KauecTBe M30paHHBIX (penepanbHbIX
JOJKHOCTHBIX JuL, wieHbl OJIK MoryT nmonyuuth

nHPOpPMALIMIO,  HEAOCTYHHYIO  COTpYIHUKaM
nocosberBa. Ilo-BUaAMMOMY, OT4acTH II0 3TOU
IIpUYUHE J0003HATEIbHbIE COTPYHUKH
IIOCOJIBCTB 4YacTo mnocemiaroT Berpeun OUK ¢
MHOCTPaHHBIMH JIUJEPAMH, MHa4e
TPYIHOLOCATaEMBIMH.297

[IpsmMoe B3aMMOIEHCTBHE C HHOCTPAHHBIMU

JOJDKHOCTHBIMU ~ JIMIIAaMU U HaOlIoJieHue 3a
CUTyalMell B JPYruX CTpaHax MOTYT IPOSCHUTh
JeTanyu, KOTOopble He OyayT IpelcTaBleHbl B
oT4eTe TPeTher CTOPOHBI. Iloka 3akoHOMaTENBHAS

JAMIUIOMATUSL  MOXKET JIMIIb ©H  MPUCYIIUM
crocoooM CIIOCOOCTBOBaTh  YCTAHOBJICHHUIO
¢dakroB, y KoHrpecca ecTh HOJUTHYCCKHIA

apryMeHT B IOJIb3y TOTO, YTOOBI HE TOJIaraThCs
BCELEJI0 HA UCIIOJHUTENIbHYIO BJIACTh. BO-BTOPBIX,
3aBUCUMOCTh OT MCIOJHUTEIBHOMW BJIAacTH B
OTHOIICHUU UH(pOpPMAK 00 UHOCTPAHHBIX JENIax
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foreign affairs legislation dependent on
executive cooperation that may not be
forthcoming.298

That arrangement would interfere with the
allocation of legislative power to Con-
gress.

Finally, the Supreme Court precedent
discussed above does not suggest any
territorial limits to Congress’s investigatory
pOwers.299

B. Limits on the Enumerated Powers
Doctrine

While the implications of the enumerated
powers doctrine are fairly clear, there is
reason to question whether the doctrine
applies at all.

First, it does not apply even on its own
terms to individual communications that
lack an institutional signature—essentially
anything said by NODEL members. Article
I is generally agnostic to the conduct of
individual legislators; it does not give them
any government poOwers.300

Section 1 vests “all legislative Powers
[t]herein granted” in “a Congress of the
United States,” rather than in each
individual comprising it.301

As a result, no single legislator can pass
legislation, impeach a federal officer,
provide advice and consent to a treaty, or
confirm a nominee for executive or judicial
office.zn2

And because individual legislators are in a
sense powerless, Article 1 is generally
unconcerned with imposing textual limits
on their conduct.303

This is why no one worries about the
Article 1 basis for legislator opeds and
constituent services.

It is also why purely individual legislative
diplomacy is permissible as long as it does
not violate Article II.

Of course, this point explains the basis for
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MOXKET MIOCTaBUTh Jaxe pa3paboTKy
3aKOHOJATENbCTBA B cepe BHEIIHEH MOJUTHKU B
3aBUCUMOCTb OT COIJIaCHSl  HMCHOJIHUTEIbHON
BETBU, KOTOPOTO MOXET M He ObITh.208 Takoi
MOPSIOK  Hapymiaa Obl TPHHIMII HaJCIICHUS
Konrpecca 3akoHOaTENbHOM BIIACTHIO.

Haxonen, paccMOTpeHHBI BbIIE MPELEACHT
BepxoBHoro cyaa He mpezamnoiaraeT Kakux-In0o
TEPPUTOPUATIBHBIX  PaMOK, OrPAHUYUBAKOLIUX
paBo Konrpecca IIPOBE/ICHHE
paccie10BaHm.299

10

B. IIpenebl JOKTPUHBI IEPeYHCIeHHBIX
TIOJTHOMOYH I

XOoTs TOCHEACTBUA JOKTPUHBI  OTFOBOPEHHBIX
[IOJIHOMOYMI BIOJIHE SICHBL, €CTh OCHOBaHUs
YCOMHHTBCS B TOM, IPUMEHUMA JIU 3Ta JOKTPUHA
BooO11e. Bo-nepBbiX, OHa HE MPUMEHUMA J1aXe Ha
CBOUX COOCTBEHHBIX YCIIOBHSIX K
VHJMBHUIyaJIbHOM KOMMYHHUKAIIMM, HE HMEIOIIEH
«MHCTUTYLUHUOHAIBHOMN MOJANKUCH» — a 3TO, IO CYTH,
Bce 3aspieHus wieHoB HOJK. Crares I, kak
NpaBUjO, HE OepeT BO BHUMAaHHE IIOBEACHUE
OTJIEJIbHBIX 3aKOHOJATENIeH; OHA HE HAJENsIeT HX
HUKAKUMU [IPaBUTEIbCTBEHHBIMU
MTOJTHOMOYHSIMU. 300

Pasnen 1 Hamenser «BCeMHM 3aKOHOAATEIbHBIMU
MTOJTHOMOYUSIMU, [IPEAO0CTABICHHBIMU B
HACTOAILEM JOKYMEHTEY, Konrpecc
Coenunennbpix llltatoB, a He Kaxaoe JHIIO,
BXOJIAIIEE B €0 COCTAB.301

Kak cnexcrBue HU OAMH 3aKOHOJATENb HE MOKET
IPUHSTH 3aKOH, OOBSIBUTH UMIINYMEHT
benepanbHOMY JOKHOCTHOMY JIUILY, ATh «COBET
U cOorjacue» Ha 3aKJIIOYEHUE JI0roBopa WU
YTBEPAUTh KaHAUAATYPY HA HCIHOJHUTEIbHYIO
WA CyneOHyI0 JOJDKHOCTB.32 M TOCKONBKY
KaXIbId 1O OTHENbHOCTH 3aKOHOJATENd B
HEKOTOPOM CMbICIE OecCHibHbI, B cTatbe | B
[[EJIOM OTCYTCTBYIOT KaKHe-ITM00 OrpaHUYeHHs Ha
UX TOBEJCHME.303 BOT moyemMy HHMKOTO OCOOCHHO
HE BOJIHYET, KaK BBIIVIANAT B CBeTe cTaTbu |
MIOJINTUYECKUE BBICTYIJICHUS! 3aKOHOJATesIel B
npecce W MX ychayru uzbuparensiM. M umeHHO
I03TOMY TOJIBKO UHIUBUAYaJIbHAS
3aKOHOJAaTeNbHasd JUIUIOMATHUS JIOIyCKaeTcs M0
TeX MOp, NOKa OHA He Hapywaer crarsio I
KoHeuHo, 3TOT IMyHKT MOJABOAUT OCHOBY TOJIBKO
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only some communications. As explained
earlier, Congress as a body funds much of
its members’ diplomacy by authorizing a
permanent appropriation for official foreign
travel,34 and it has passed numerous
statutes establishing official legislative
contacts with other  governments.3os
CODEL travel happens only with the
authorization of congressional
leadership.zos Congress has developed a
practice of receiving foreign heads of state
for official addresses.307

And CODEL members on occasion use
their meetings with foreign officials to
communicate on behalf of Congress.308
Many of these activities involve acts of
Congress itself.

Others suggest that legislative diplomacy
may rely on an internal delegation of
Congress’s  institutional — powers  to
individual members.

The doctrine of enumerated powers would
still demand an Article I basis to that
extent. But there are also reasons to
question whether the doctrine applies even
to legislative diplomacy that is institutional
in character.

First,  functionalist  arguments  that
emphasize nontextual factors are common
in Supreme Court precedent and other
analyses on foreign affairs powers.

Among the most influential of these is
Justice Frankfurter’s Youngstown
concurrence, which explained that “a
systematic, unbroken, executive practice,
long pursued to the knowledge of the
Congress and never before questioned,
engaged in by Presidents who have also
sworn to uphold the Constitution . . . may
be treated as a gloss on ‘executive Power’

vested in the President by § 1 of Art. I1.”300

Subsequent cases have also adopted this
viewsio and thus established that customary
practice can resolve textual indeterminacy.
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IO/l 4acTh BHeHIHeW kommyHukauuu Konrpecca.
Kak oOwsacHsuiocs panee, Konrpecc kak oprax
(buHAHCHpPYET HEMATYI0 JTOJI0 JUIUIOMATUYECKON
NESATEIBHOCTH CBOMX WIEHOB, CaHKIMOHUPYS
MIOCTOSIHHBIE aCCUTHOBaHHMA Ha OQUIHAIbHBIE
3apyOeKHbIE IMOE3/KH,304 U OH MPHUHAT HE OJMH
3aKOH,  IpelycMaTpUBAIOLUN  o(ULIMATIbHBIE
KOHTAaKTbl 3aKOHOJATENIEeW C IpaBUTEIbCTBAMU
npyrux crpas.sos [loesaku OJIK ocymectBistores
TOJIBKO C paspelmeHust pykooactsa KoHrpecca.sos
Konrpecc pazpaGoranm mnpakTuky IpHeMa TIjaB
MHOCTPAaHHBIX TOCYAApCTB s  O(QUUIMATBHBIX
BBICTYIUICHH.307

N unenst OJIK BpeMsi OT BpEMEHM HCIOJIB3YIOT
CBOM BCTPEYH C MHOCTPAHHBIMH O(UIIHATEHBIMU
JUIIAMU U TOTO, YTOOBI BBICTYNIUTH OT HUMEHH
Konrpecca.308 MHorue wu3 3TUX MEpONpPUATUN
cBsA3aHbl ¢ akTamu camoro Konrpecca. B npyrux
clIydasix MOKHO IPEIOJIOKHUTD, 4TO
3aKOHOJATEIbHAs JAMIUIOMATHS ONUPAETCA Ha
BHyTpeHHee JenerupoBanue KoHrpeccom coux
MHCTUTYLMOHAJIBHBIX IIOJIHOMOYUN OTIEIbHBIM
wieHaM. JIOKTpHHA NEPEYNCICHHBIX TOJHOMOYHN
[o-npexHeMy TpeOyeT Ui 3TOro OCHOBAHUU
cornmacHo cratbe [. Ho ecTp Taxkke npuU4MHBI
YCOMHUTBCS B TOM, IPUMEHMMA JIM 3Ta JOKTPHUHA
JTake K 3aKOHOJATEIbHON JUIIIIOMATHH, NMEIOIICH
MHCTUTYLMOHAJIbHBIN XapaKTep.

Bo-niepBsIx, apryMEHTBI c O3
GbyHKIMOHATU3MA, JeNarome yIop Ha
HETEKCTyaJbHble (PaKTOpPbI, YACTO BCTPEUAIOTCS B

npeueAeHTax BepxoBHoro cyma M Apyrux
JIOKyMEHTAaX, rae AHATM3UPYIOTCS
BHEITHEIIOJUTHYECCKHE MIPaBOMOYHS. Cpenu
HamOojee aBTOPUTETHBIX — MHECHHE CYyIbU

OpankdypTepa B [ene KOMIaHUU Youngstown, B
KOTOPOM TOBOPHUTCSI, YTO «CHCTEMaTHYeCKasd,
HeTIpepbIBHAS MPAKTHKA UCIOJIHUTEILHON BIIACTH,
uMeronIas, kKak u3BecTHo KoHrpeccy, aBHIONO
HCTOPHIO M HUKOIJ/IA paHee He IO0JIBepraBIIasCs
COMHEHUIO, OCYIIECTBIIIEMas  MPE3UJCHTAMHU,
KOTOpBIS TaKxKe KJISTUCH co0Jr01aTh
Koncturymuto MOXET paccMaTpUBaThCS Kak
0JIarONpPHUATHOE TOJKOBAHHUE ‘HCIIOJTHUTCIIBHOU
BiIacTu’, mnpenocraBieHHod  Ilpesunenty B
cootBeTcTBUH C § 1 cTaTbu 11».300

B nocnenyrommx nenax Takxke MPUIACP>KUBAINCH
ATOW TOYKHM 3PEHHMS,310 U TaKMM 00pa3oM CTajo
HOPMOM, YTO TMPHUBBIYHAS TIPAKTUKA I1O3BOJISAET
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Factors such as the consistency of the
practice, the number of times the executive
engaged in it, the period of time over which
it was repeated, the number of presidents
who participated, whether Congress had
notice of its occurrence, and whether
Congress acquiesced will influence whether
a constitutional custom has formed.311

A similar analysis might be instructive here
as well, not because legislative diplomacy
concerns legislative acquiescence to cus-
tomary executive acts but because the
practice raises converse questions about
whether legislative custom and executive
response can expand or contract the powers
of Congress.

The converse analysis would simply look
for evidence that legislative diplomacy is a
custom and affirm its constitutionality as
long as the practice is customary and not
clearly contrary to other sources of
meaning.3i2

A second, independent reason to question
the applicability of the doctrine of
enumerated powers is the Supreme Court’s
famous Curtiss-Wright decision.313

There, the Court addressed whether a joint
resolution of Congress authorizing the
president to decide whether to prohibit
certain arms sales to Paraguay and Bolivia
effected an invalid delegation of legislative
power to the executive.3i4

Upholding the delegation, the Court
explained in dicta that the doctrine of
enumerated powers applies only to powers
that the colonies possessed on an individual
basis prior to the Constitution’s adop-
tion.31s

Because no individual colony possessed
“powers of external sovereignty,” it
followed that the doctrine did not apply to
foreign affairs powers, which “would have
vested in the federal government as
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pa3peliuTh TEKCTYallbHYI0 HEONPEIEICHHOCTb.
Chopmupyercss i mpu 3TOM KOHCTUTYLHOHHBIN
oObIYaii, 3aBHCHT OT TakuX (aKTOPOB, KakK
MOCTOSIHCTBO JAHHOW MPAKTUKH, B CKOJBKUX
ciy4yasix K HeW mnpulerajia HCHOJHUTEIbHAS
BJIACTh, MEPHOJ BPEMEHHU, B TEUEHHE KOTOPOTO
OHa MOBTOPSJIACh, KOJWYECTBO YYaCTBOBABIIUX B
3TOM Tpe3ujaeHTOB, 3Hai1 Ju KoHrpecc o
MPOUCXOASNIEM M JaBal JIM HAa TO CBOE
MOJTYaJIUBOE COIJIaCHe.311

AHAJOTMYHBIA aHAIU3 MOXET OBITh 3J7eChb U

MMOYYHUTCIIbHBIM, HO HE IIoToMYy, qTo
3aKOHOJaTCIIbHAasA JUITTIOMaTUsA 3aBHUCUT oT
MOJI4aJIMBOI'O corjiacus SaKOHO,Z[aTeHeﬁ C
IMPHUBBIYHBIMUA JCAHUAMU HCIIOJIHUTEIILHOM

BJIACTH, a TIOTOMY, YTO MPAKTHUKA CTAaBUT BOMPOC B
OTHOIIIEHWU TOT0, MOTYT JIM 3aKOHOIATEJIbHBIN
oObluali W OTBET UCHOJHUTEIBHON  BIIACTH
pacmMpsiTh ~ WIM  COKpalaTh  TOJHOMOYHUS
Konrpecca. O0GpatHblii aHanu3 MPOCTO HCKal Obl
CBUJETEIbCTBA TOrO, 4YTO 3aKOHOAATEIbHAs
TUIUIOMATHSI SIBJSIETCST OObIYaeM, U TMOATBEPAMII
Obl e¢ KOHCTUTYLIMOHHOCTh IPH YCIOBUHU, YTO
JaHHAas MPaKTHKA SBJSETCS IPUBBIYHON U SBHO HE
MIPOTHUBOPEYUT APYTUM UCTOYHUKAM 3HAYCHUH.312

Bropoii 1 He3aBUCUMOM IPUYMHON [UIsI COMHEHUS
B INPUMEHHMOCTH JIOKTPUHBI II€PEUMCICHHBIX
IIOJITHOMOYMHM  SBISICTCA 3HAMEHUTOE DEIICHHE
BepxosHoro cyna no neny Curtiss-Wright.3is Tam
Cyn paccmarpuBai BONpPOC O TOM, INpuUBENa JiU
COBMECTHas pe30I0LHU Konrpecca,
YIIOJIJHOMOYMBAIOIIAS IIPE3UJICHTA pemiars,
ClelyeT JM 3alpeTUTh MPOAAKY OMPEIEICHHBIX
BoopykeHur  [laparBaro u  bonuBumM, K
HE0OOCHOBAHHOMY JEJIeTUPOBAHUIO
3aKOHOJIATEJIbHBIX MPABOMOYHMI HCIOJHUTEIbHON
BeTBu.314 [lognepxkuBas penerupoBanue, Cyn
OOBSICHWI B paMKax OTIENBbHBIX 3aMEUaHUU, YTO
JOKTpUHA MEPEUHCIICHHBIX MOJIHOMOYH I
MPUMEHSAETCSI TOJIBKO K TE€M IpaBaM, KOTOPBIMU
KOJOHUU 00Jafany B WHAMBUAYAIBHOM MOPSIKE
1o npuHATHs KoHCTUTYIHH. 315

[lockonpky HHM OJHA OTHAENbHAs KOJIOHUSA HE
oOiajana «IpaBOM BHEIIHErO CYBEPEHHUTETAY,
JOKTpUHA HE PacHpOCTpaHSAETCs HAa MOJHOMOYHUS
[0 MHOCTPAHHBIM JieJlaM, KOTOpbIE «ObUIH OBl
MpeIoCTaBlIeHbl (peepaaTbHOMY MPaBUTEILCTBY B
Ka4ecTBe HEO0OXOUMBIX CIIyTHUKOB
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necessary concomitants of nationality”
even “if they had never been mentioned in
the Constitution.”sie

Foreign affairs powers thus have an
extraconstitutional source— the national
sovereignty of the United States as a
“member of the family of nations.”s17
Curtiss-Wright has plenty of critics,318 but
the Supreme Court arguably continues to
endorse its reasoning today.319

Under that reasoning, Congress might
permissibly engage in  subsovereign
diplomacy even if there is no Article I basis
for doing so, given that sovereignty
empowers the United States to choose
freely its mode of communication with
foreign governments.

If foreign affairs powers are generally
extraconstitutional, then perhaps Congress,
too, can claim diplomacy powers grounded
in national sovereignty.

In the next Section, I explain the logic of
looking to custom or sovereignty to
evaluate institutional diplomacy by
Congress. I then argue that the practice
would be constitutional under both
frameworks.

C. Beyond Enumerated Powers

If legislative diplomacy is not limited by
the text of Article I, then the practice is
generally constitutional.

Individual communications that lack an
institutional signature are permissible as
long as they comport with Article

IV.  Institutional communications of an
investigatory nature are permissible as an
exercise of Congress’s implied power to
engage in extraterritorial investigations, and
declarations of war are permissible under
the Declare War Clause.320

Any other institutional communications are
in turn permissible if customary, as long as
it is appropriate to treat official custom as a
determinant of legislative power.
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rOCy/IapCTBEHHOCTU TPAKIAHCTBa», NaXe «eclu
Obl OHM HHUKOIJIa HE  YIOMUHAJIWCh B
Koncturynun».sis

Takum 00pa3oM, MOJHOMOYHS 1O WHOCTPAHHBIM
JiellaM UMEIOT BHEKOHCTUTYIIHOHHBIA MCTOYHUK —
HAlMOHANBHBIA  cyBepeHUTeT  CoenMHEHHBIX
[IITaToB Kak «wieHa CEMbU HALMI».317 Y PELICHUs
no Curtiss-Wright MHOro KpHUTHUKOB,318 HO
BepxoBHBII  Cyl, OYEBMIHO, M  CErOJHS
MPOJIOJKAET MPHUIACPKUBATHCS CBOUX JIOBOJIOB.319
Hcxons u3 noruku pemenusi, Konrpecc mor 0l
3aKOHHO  Y4acTBOBAaTh B cyOCcyBepeHHOI
TUTUIOMATHH, JaKe MPH OTCYTCTBUU OCHOBaHWI
JUIS 3TOTO B CTarbe [, MOCKONBKY CYyBEpPEHHUTET
naer CoenunenabiM IllTaram mpaBo CcBOOOIHO
BBIOMpATh CIOCO0 OOIIEHUS C WHOCTPAHHBIMH
rocynapcTBamMu. M eciu BHENTHETIOJUTHYECKUC
MIPaBOMOYHS SIBIISTIOTCS B LIEJIOM
BHEKOHCTUTYIIMOHHBIMH, TO, BO3MOKHO, KOHTpecc
TOXE MOXXET MPETCHI0BAaTh Ha JUIUIOMATUUYECKHE
MIPAaBOMOYHSI, OCHOBAaHHbIC Ha HAI[MOHATHLHOM
cyBepeHuteTe. B cienyromiem paszzaene s 00bsICHIO
JIOTUKY OOpareHust K 00bI9asiM WJIA CYBEPEHUTETY
JUIS OLIEHKH WHCTUTYIIMOHAJIbHOW JUIJIOMAaTUU
Konrpecca u mombITalOCh JI0Ka3aTh, YTO TaKas
MpakTUKa OblIa Obl KOHCTUTYLIMOHHOM B 00OMX
CITyJasix.

C. 3a npeaenamMu nepeyncJaeHHbIX
NpaBOMOYHIA

Ecmu 3aKOHOJaTeIbHAS JUITIOMATHSA HE
OrpaHHYCHa IMOJOXKEHUSAMHU cTatbu [, TO Takas
MpaKTUKa SIBJISETCS B LEJIOM KOHCTUTYLUOHHOM.
NunuBunyansHas KOMMYHUKAIUS npu
OTCYTCTBUH MHCTUTYLIUOHAIbHOU MOAITUCH
JIOITyCTUMA MPH YCIOBUH, UTO OHA COOTBETCTBYET
cratbe II. MHCTUTYLIMOHANBHAs KOMMYHUKALUS B
LEJIAX pacciaeIOBaHusl JOMYCTMMa B KayecTBE
OCYUIECTBJICHUS MOAPAa3yMEBAEMbIX IMOJIHOMOYUI
Konrpecca no npoBeaeHHIO 3KCTEPPUTOPUATIBHBIX
paccliieZJoBaHHii, a 00BSIBICHHE BOMHBI JOITYCTUMO
B COOTBETCTBHM C TIOJIO)KEHHMEM O IIpaBe Ha
0OBsIBIICHHE BOWHBI.320 JIroOb1e npyrue
MHCTUTYLIMOHAJIbHBIE CHOLIEHUS, B CBOIO OUYEPE/Ib,
JOITYCTUMBI, €CJIM 3TO MPUHATO, A0 TE€X MOP, MOKa
YMECTHO paccMaTpuBaTh OQUIIMANBbHBIN 00bIYaii
KaKk OAWH U3  ompeaensomux  (akTopoB
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Alternatively, other institutional
communications may be permissible as an
exercise of extraconstitutional power

grounded in U.S. sovereignty, as long as
there is a justification for allocating a
portion of the sovereignty-based power of
international diplomacy to Congress rather
than the president.

Beginning with the converted Frankfurter
framework, custom-based analyses of
legislative power are not unprecedented.

In Field v. Clark, for example, the Court
relied heavily on longstanding legislative
custom in rejecting a nondelegation
challenge to a statute that authorized the
president to suspend free trade in certain
products in retaliation for foreign tariffs on
U.S. agricultural exports.321

The Court explained that “the practical con-
struction of the Constitution, as given by so
many acts of Congress, and embracing
almost the entire period of our national
existence, should not be overruled, unless
upon a conviction that such legislation was
clearly incompatible with the supreme law
of the land.”322

More recently, in Hamdan v. Rumsfeld, the
Court held that the system of military
commissions established under President
George W. Bush was invalid because it
violated federal statutory provisions, the
constitutionality of which relied heavily on
longstanding practice.323

Scholars have also employed functionalism
in con- structing arguments in favor of
legislative power.324

Moreover, there is a good argument that the
logic of functionalism applies more
persuasively to analyses about the powers
of Congress than those of the executive.

A standard view holds that one branch’s
acquiescence to the official practice of the
other informs constitutional meaning, either
because it demonstrates an interbranch
agreement about the practice’s constitution-
ality or practical workability or because it is
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SaKOHOHaTeHBHOﬁ BJIaCTH.

B Ka4yCCTBC AJIbTCPHATUBLI Apyrue
HHCTUTYLIUMOHAJIBHBIC CHOIICHUA MOTYT OBITh
AOIIYCTUMBI Kak (1)OpMBI OCYIICCTBJICHU

BHEKOHCTUTYLIMIOHHOM BJIACTH, OCHOBAHHOW Ha
cyBepenutere CIIIA, mpu ycioBUM, UYTO €CTh
OCHOBaHUS TUTSt BBIJICJICHUS 4acTH
JUIUIOMATUYECKUX MOJTHOMOYMM, OCHOBAaHHBIX Ha
cyBepenutete, KoHrpeccy, a He mpe3uIeHTy.

Haunnas ¢ muenus cynsu @pankdyprepa, aHamus3
MIPaBOMOYHUIA 3aKOHOJIaTeIbHOM BJIACTH,
OCHOBaHHBI Ha OObIYae, HE SBISIETCA YEM-TO
HoBeiM. B gmene Field v. Clark, nampumep,
BepxoBHBIII cyq B 3HAYUTENIBHOM  CTENEHHU
ONMHpAJICS Ha JIABHUHA 3aKOHOMATEIHHBIA OOBIUaH,
OTKJIOHSISI MOMBITKY OCIHOPUTh JOKTPUHY O
HEJICJICTUPOBAHUN  TIPAaBOMOYMNA B 3aKOHE,
paspelmiaBIIeM MPE3UJEHTY MPUOCTAHABIUBATH
CBOOOJIHYIO TOPTOBIIIO OMPEICICHHBIMU TOBApaMu
B OTMECTKYy 3a HWHOCTpaHHbIe Tapu(bl Ha
skcrioptupyeMmyto CIIIA cenbckoXo3siiiCTBEHHYIO
npoaykuuio.321 CyJ HOSICHWI, YTO «IIPAKTHYECKOE
TonkoBaHue KOHCTUTYIIMH, W3J0KEHHOE BO
MHoOrux akrax KoHrpecca u OXBaTbhIBaollee
MOYTH BECh IMIEPUOJ HAIIET0 HAIMOHAIBHOTO
CYLIECTBOBAHMSI, MOKET OBITh OTMEHEHO TOJBKO
Mpu yOSKJACHHOCTH, YTO TaKO€ 3aKOHOATEIIHCTBO
SIBHO HECOBMECTUMO C  BBICHIMM  3aKOHOM
crpanbi».322 CoBceM HemaBHO, B nene Hamdan v.
Rumsfeld, Cya mnocranoBun, uTo cucrema
BOCHHBIX KOMHUCCHUH, CO3/IaHHAs MPU MPE3UIACHTE
Jlxopmke byme-mnanmeM, He HMEET CHUJIBI,
MTOCKOJIbKY HapyIIaeT MOJOXEHUS (eaepaTbHOro
3aKOHOJIaTEIbCTBA, KOHCTUTYLIMOHHOCTh KOTOPBIX
B 3HAYUTECIHHOM CTENEHH OCHOBHIBAJACh Ha
MHOTOJIETHEH TMpakTHhke.323 [IpaBoBenbl Takxke
UCIOJIb30BAIM  (DYHKIIMOHAJM3M,  BBICTpauBas
apryMeHTBhI B T10JIb3y 3aKOHO/IATEJIbHOM BIACTH.324

Bonee Toro, ectb BeCKkHil apryMeHT B I10JIb3y TOTO,
4TO JIOTHKa (byHKIHOHATH3MA Oonee
yOenuTenbHa, KOrja OHa MPUMEHsETCS K aHalu3y
nonHomounii KoHrpecca, a HE HCHOJHHUTEIbHON
Bractu. CoriacHO CTaHAAPTHOM TOYKE 3pEHHs,
MOJIYaJINBOE COIJIACUE OJHOW BETBU BJIAcTU C
opuIMaNBEHOM  MPaKTUKONH  JIpyrod  HUMeeT
3HayeHue st KoHctutynum nmbo moTomy, 4TO
JEMOHCTPUPYET COIJIaCMe BETBEW BIJIACTU B
OTHOIIEHUU KOHCTUTYIITUOHHOCTH W
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evidence that the acquiescing branch has
waived its institutional prerogatives.32s

As Curtis Bradley and Trevor Morrison
explained recently, that logic applies best to
questions about executive acquiescence to
congressional ~ practice  because  the
president encounters fewer structural
impediments to protecting his constitutional
prerogatives and has a greater political
incentive to protect them.s26

For example, while Congress requires
majorities in both houses to pass
legislation, the president can often act
unilaterally.

And individual members of Congress have
little incentive to expend resources
protecting institutional powers that will not
benefit them directly.327

As a result, the absence of executive
objection to legislative practice is generally
a more reliable indication of agreement or
waiver than the absence of congressional
objection to executive practice.

Moreover, there is analytical space for a
functionalist resolution to the question
about  subsovereign,  noninvestigatory
legislative diplomacy because that practice
does not clearly violate any textual
commands from Articles I and II or their
original meaning.328

Moving to Curtiss-Wright, even if one
accepts the view that there are
extraconstitutional foreign affairs powers, it
does not necessarily follow that Congress
gets to exercise them.

In that decision, the Court asserted a robust
vision of executive power, even quoting
John Marshall’s statement that the president
is the “sole organ of the nation in its
external  relations, and its sole
representative with foreign nations.”320

On this view, sovereignty confers ex-
traconstitutional powers on the federal
government, but most of them belong to the
president.
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IIPAKTUYECKON NPUMEHUMOCTH TAHHOW NPAKTUKH,
a100 MOTOMY, YTO MOJIYAJIMBO COTJIAIAOIIAsACS
BETBb  BJACTHM  OTKa3blBaeTCi  OT  CBOMX
MHCTUTYLMOHAJIBHBIX IIpeporaTus.:2s Kak HexaBHO
oobsicanu Keptuc Bpaamu u TpeBop Moppucon,
9Ta JIOTHKA JIy4dlle BCEr0 MPUMEHUMA K BOIIPOCaM
O COIJIaCUM WCIIOJHUTEIIBHON BJIIACTH C IPAKTUKOU
Konrpecca, mockonbKy Npe3uJeHT CTaJIKUBAETCS C
MEHBIIIAM KOJIMYECTBOM CTPYKTYPHBIX
IIPETSITCTBUN pu 3aIuTe CBOMX
KOHCTUTYLIMOHHBIX MIPEPOraTUB U UMEET OONIbIINI
MOJINTUYECKUI CTUMYJN JUId MX  3aLIUTHI.326
Hanpuwmep, B 10 Bpemst xak Konrpecc tpebyer
OoNbIIMHCTBA B 00€MX Majarax Jyuisl HPUHATUS
3aKOHOAATEIBbCTBA, IPE3UACHT YaCTO MOXKET
JEMCTBOBAaTh B OAHOCTOPOHHEM mopsake. M y
oTIenpHbIX wieHOB KoHrpecca Mano CTUMYJIOB
TPaTUTh pecypcsl Ha 3aLUTy
MHCTUTYLIUOHAJIBHBIX IMOJHOMOYUN, KOTOpBIE HE
IIPUHECYT MM IpPSIMOW BBITOIBI.327 B pesynbrare
OTCYTCTBHME BO3PaKEHUI MCIIOJHUTEIBHOMN BIIACTU
IIPOTUB 3aKOHOAATEIbHOW IPAKTUKU SIBISETCS B
nenoM Oosee HaleKHBIM IOKA3aTeNIeM COIJIacus
WIM OTKa3a OT CBOMX IIpaB, 4€M OTCYTCTBHE

Bo3paxkeHnid  KoHrpecca mNpoTUB  NPaKTUKH
UCIIOJIHUTEJIBHON BiacTh. bonee Toro, ecrb
AHAIIMTUYECKUI IIPOCTOP IS
(YHKIMOHAMCTCKOIO  PELIeHUss  BOIpoca O

cyOCyBEepeHHON 3aKOHOJATEIbHON JAUIUIOMATHH,
HE CBSI3aHHOU C paccliieIOBaHUSIMH, TIOCKOJIBKY 3Ta
MpakTUKa SBHO HE  HAapylmlaeT  HHUKAKUX
TEKCTyalbHbIX Npeanucanui crareu I u Il mim ux
[IEPBOHAYAIBHOTO 3HAYECHU. 328

Ilepexons x gemy Curtiss-Wright, crnemgyer
3aMETUTh, YTO JaXXe €CJIM NPHHATH TE3UC O
CYIIECTBOBaHUU BHEKOHCTUTYITHOHHBIX

ITIOJITHOMOYMH 110 MHOCTPAHHBIM JEJIaM, U3 3TOro
He o0s3arenbHO cienyeT, yto KoHrpecc cmosxker
UX ocymectBiiATh. B arom pemenun Cyn
MPEICTaBUI YETKOE BHUICHUE HCIOJHUTEIbHON
BJIACTH,  IHPOLMUTUPOBAB  3asBieHue  JIKoHa
Mapanna, 4TO MPE3UACHT SIBIISICTCS
«EIMHCTBEHHBIM OPraHOM CTPaHBI B €€ BHEIIHUX
CHOLICHUSX U €€ €IUHCTBEHHBIM IIPEICTABUTEIIEM
C MHOCTPAaHHBIMH IOCyJIapcTBaMm».329 IIpu Takom
B3IJISiIE  CYBEpEHUTET Hajenser (¢eaepaibHoe
IIPaBUTEIILCTBO JOTIOJTHUTEIbHBIMU
KOHCTUTYLIMOHHBIMA  TIOJIHOMOYHUSIMM, HO B
OOJNIBIIMHCTBE  CBOEM OHM  IIPUHAJUIEKAT
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Moreover, because national sovereignty
includes the power to decide the various
means by which the government will
interface with external actors,s3 the
sovereignty-based powers of the president
might conceivably include control over all
diplomatic communications, subsovereign
or otherwise.

Curtiss-Wright may therefore require a
justification for allocating
extraconstitutional ~ diplomacy  power
elsewhere, such as to Congress.

that
the

There is a plausible argument
legislative custom can provide
necessary justification here as well.

First, while Curtiss-Wright supports a
broad vision of executive power, it does not
suggest that all extraconstitutional powers
belong to the president.

Even taking as doctrine John Marshall’s
statement that the president is the “sole
organ of the nation in its external
relations,”331 it does not follow that the
decision prohibits Congress from relying on
extraconstitutional power to engage in
subsovereign diplomacy.

Second, once one concludes that foreign
affairs powers can be extraconstitutional,
there is little to guide the analysis on

whether any given power resides in
Congress or in the president.

Certainly the text ceases to be
determinative.

In that event, customary practice might be a
necessary guide.

Assuming, therefore, that it is permissible
to look to custom, either as a gloss on
Article I or as an indicium of the allocation
of extraconstitutional power, the strength of
the argument in favor of noninvestigatory
diplomacy by Congress hinges largely on
the level of generality with which we frame
the practice and the executive response.
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MIPE3UJICHTY. Bosee TOTO, MOCKOJIBbKY
HAI[MOHAJILHBIA CYBEPEHUTET BKIIOYaeT B ceOs
MPaBO ONPEACNIATh PA3JIMYHBIE CPEACTBA, C
MOMOIIBI0  KOTOPBIX  IMPABUTENBCTBO  OyIeT
B3aMIMOJICHICTBOBATh C BHEIIHUMHU CYOBEKTaMH,330
MOJHOMOYMSI ~ TPE3UACHTa, OCHOBAaHHBIE  Ha
CYBEpPEHHUTETE, MOTYT MPEITOI0KUTEITBHO
BKJIIOYATh KOHTPOJIb HaJ BCEMU
JUATIOMATHYCCKUMU KOMMYHHUKAIUSIMU -
cyocyBepeHHbIMH U Apyrumu. Ilostomy B nmene
Curtiss-Wright MOYXET noTpedoBaThCs
000CHOBAHHE IS BBIAEIEHHS IOIOJHHTEIBHBIX
MOJJHOMOYMH  KOHCTUTYUMOHHOW  JTUIUIOMATHU
JIpyruM cTopoHaMm — Hanpumep, Konrpeccy.

Ectp BnonmHe yOenuTenbHBI apryMEHT B MOJB3Y
TOr0, YTO 3aKOHOJATEILHBIM OOBIYAll MOMKET
o0ecreuynTs HE0OX0AMMOE OOOCHOBAHUE U 3/1ECH.

Bo-nepBbix, xoTs pemenue mo aemy Curtiss-
Wright  mogaepuBaeT  IIMPOKOE  BHUJICHUC
WCIIOJTHUTEIPHOW BJIACTH, OHO HE Tpejaraer
CUUTATD, 4TO BCE BHEKOHCTUTYLIUOHHBIE
MIPaBOMOYHS IPUHATICHKAT MPE3UACHTY.

Haxe ecnum  npuHATh  3asBiaeHue  J[konHa
Mapmanma o TOM, YTO TMPE3UICHT SBISCTCA
«EIMHCTBEHHBIM OPTraHOM CTpPaHbl B €€ BHEIIHUX
CHoOIIEHUsIX»,331 B KauecTBe AOKTPUHBI, U3 3TOTO
HE CIIeyeT, 4To pemieHue 3ampemiaer Konrpeccy
[10JIaraThCs Ha BHEKOHCTUTYIIUOHHbIE
[IpaBOMOYMsSI JJI1 YydacTusi B CyOCyBEepeHHOMU
JTUIUIOMAaTHH. BoO-BTOpBIX, KaK TOJBKO KTO-TO
MPUXOJUT K BBIBOAY, YTO IPaBOMOYHUS TIO
WHOCTPaHHBIM JejiaMm MOTYT OBITH
BHCKOHCTUTYLIIMOHHBIMH,  MaJI0  4YTO  MOJXKET
MO/ICKa3aTh, MPUHAJICIKAT JIM TE WIJIM UHBIC ITpaBa
Konrpeccy unm npesunenty. Koneuno ke, Tekct
nepecTaeT urpaTh CBOIO OINpEAesIonIyto poib. U
B 9TOM CJIy4ae ITyTE€BOJHOM 3BE3/710 MOXKET CTaTh
OOBIYHAS TIPAKTHKA.

Takum o0pa3om, eciu JOMYCTUMO OOpaTHThCS K
00bI4ar0 — MO0 3a OIArONPHUSTHBIM TOJIKOBAHUEM
cratby I, TMOO Kak K MOKAa3aTeN0 pacipeie/ieHus
BHCKOHCTUTYLITMOHHBIX HOHHOMOqHﬁ, TO CHJIa
apryMeHTta B  IIOJIb3y HE  CBSI3aHHOH ¢
paccienoBanusmu  aumsiomMatuu  KoHrpecca B
3HAYMTENILHON Mepe 3aBHCUT OT TOTO, HACKOJIBKO
IOHUPOKO MbI OINPCACTACM IIPAKTUKY U PCAKLIUIO
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If we think about legislative diplomacy in
general terms, treating all communications
alike regardless of their content, then there
are more data points from which to draw an
inference of custom.

The evidence discussed in Part I of this
Article suggests that legislators from both
chambers and various parties have
frequently lobbied foreign officials since
the Founding.332

Moreover, as long as the evidence from
2009 is not aberrational, the executive has
known of the practice and generally
declined to object.333

Presidents have backed all manner of
legislative  diplomacy—noninvestigatory
acts included—by signing the legislation
that has authorized it.334

And the Defense and State Departments
routinely facilitate the practice by providing
logistical support.33s

Finally, the executive is plainly on notice
that legislators lobby foreign governments,
as embassy officials often accompany
CODELs to meetings, and yet no one
appears to object.336

Noninvestigatory communications,
therefore, have likely formed a gloss on
legislative power that enables Congress to
act beyond the limits suggested by a
formalistic analysis of Article I text alone.

Greater scrutiny of contemporary practice,
however, raises questions about the extent
of the custom and executive support.

For example, even if legislators have
routinely lobbied foreign governments
since the Founding, it is not clear that they
have, in doing so, also established a more
specific custom of speaking on behalf of
the United States.

Further historical research is needed to
confirm the customary status of executive

delegation.

Likewise, not all acts of noninvestigatory
diplomacy receive specific executive
acquiescence.
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UCIIOJIHUTENBbHON BnacTH. Ecnu MBI qymaeM o
3aKOHOJIaTEJILHON JUIUIOMATHH B OOMIMX uYepTax,
paccmarpuBas BCE ONU301bl KOMMYHUKAIIMH
OJIMHAKOBO HE3aBUCHUMO OT HX COJEpXKaHUS, TO
nojyqyaeM OoJblie JaHHBIX I BBIBOJA 00
oObruae. CBUIETENBCTBA, YIIOMSHYTHIE B 4acTu |
HACTOSIIEH CTaThbW, TOBOPSAT HAM, YTO YJICHBI
obenx TmajmaT W  pa3HBIX NapTHH  YacTo
000MPOBATM HHOCTPAHHBIX JOJHKHOCTHBIX JIHII C
moMmeHnTa ocHoBaHus CIIIA 332

bonee Toro, ecau gokasarensctBa 2009 T
CIpaBEJIMBBI, UCIIOTHUTEIIbHAS BJIACTh 3Hajga 00
ATOW TPAKTHKE W, KaK MPAaBUJIO, YKIOHSIIACH OT
BO3PKEHUW HA ATOT CUET.333

[Ipe3uneHTsl  WOAACPKUBAIH  BCE  (OPMBI
3aKOHOAATEIbHOM JOUIUIOMAaTHM, BKIIOYas HE
CBA3AHHYI0 C pacClIeJOBaHUSMH, IIOJIUCHIBAs

CaHKLMOHMPYIOIIHE €€ 3aKOHBI.334
A MunucrepctBo 000poHbl U ['ocnenaprameHt
PETYJISIPHO  COICMCTBYIOT ~ 3TOM  NPAKTHKE,
MIPEAOCTABIISAS MaTepUaAIbHO-TEXHUYECKYIO
MOAJEPKKY.335 HakoHen, ucronHuTenpHas BIacTh
SBHO 3HAeT, 4TO 3aKOHOAATeNH JI0OOMpYIOT
MHOCTpPaHHbIE IIPaBUTEIIBCTBA, IIOCKOJIBKY
COTPYJHHUKH TIIOCOJIBCTB 4YaCTO CONPOBOKIAIOT
wieHoB OJIK Ha BcTpeun, M BCE XK€ HHKTO,
IIOXO0KE, HE BO3PAXKAECT.336

Takum obpazom, HE CBSI3aHHAs C
pacciieJOBaHUAMHA KOMMYHHUKaIUs MorJIa
copMHpOBaTH TO OJIArONPHUATHOE MPEACTABICHUE

(6} 3aKOHOAATCJIBbHBIX  IIPAaBOMOYHUAX, KOTOpPOC
no3Bossier KoHrpeccy BBIXOIUTH 32 PpaMKH,
MPEAJIOKEHHBIE dbopMauCTCKUM aHaJIU30M
TOJIBKO TE€KCTa CTaThy .

Opnnako Oonee THIATEJIbHOE U3y4EHUE

COBPEMEHHON NPAKTUKH BBI3BIBAET BOIPOCHI O
Macmitabax o0blyasi U €ro NoJAEpKKU CO CTOPOHBI
HCTIOJIHUTENIbHON BiacTu. Hampumep, naxe eciu
3aKOHOJATCIIN PETYJISIPHO 1000upoBaIIN
WHOCTPAHHBIE  MPABUTEIbBCTBA C  MOMEHTa
OCHOBaHHMS rOCyIapCTBa, HESACHO, YCTAHOBUIIU JIA
OHM TIpU OTOM OoJiee KOHKPETHBIH O0ObIuai
BoicTynaTh oT uMeHu Coenunennbix [ltaros. s
MOJITBEPKICHMUS, 49TOo JIeJIESTUPOBAHUE
MPaBOMOYUM HUCIIOJHUTEIIBHOM BJIACTH HMEET
cTaTyc oObI4ast, HYKHBI JlaTbHEHIIIHNE
HUCTOPUYECKUE  HCCIEIOBaHUA. AHAJIOTHYHBIM
o0pa3oM, HCIOJHUTEIbHASA BJIACTh MOJYAIUBO
0J100psIeT JaJIeKO HE Ha BCE aKThl HE CBSI3AHHOM C
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Sometimes the executive  expressly
disapproves, such as when Secretary
Hillary Clinton opposed one CODEL’s
travel to Afghanistan after receiving
objections from President Hamid Karzai.337
In these cases, Congress’s power may be
no more than that granted by Article I and
thus limited to investigatory
communication.

CONCLUSION

For a long time, legislative diplomacy has
been an enigma, both empirically and
doctrinally.

But WikiLeaks and other sources now
make clear that the practice is an
established means by which the United
States engages with the world.

This evidence raises important and
previously overlooked questions about the
separation of powers.

I have argued that diplomacy attributable
exclusively to individual members of
Congress is constitutional as long as the
practice honors the president’s power to
speak on behalf of the United States.

But the analysis is more complicated where
Congress itself is involved or where its
members act as institutional agents.

Here, one’s view on constitutionality will
hinge primarily on one’s preexisting
position regarding the role of the
enumerated powers doctrine in foreign
affairs. Those who adhere to the
enumerated powers doctrine must conclude
that Congress’s diplomacy powers are
limited to declaring war and
communicating with foreign nations for
investigative purposes, and must recognize
that Congress frequently violates the
separation of powers by engaging in
activities such as lobbying foreign
governments, holding interparliamentary
exchanges, and speaking for the president.
Those who reject the enumerated powers
doctrine must in turn accept that legislative
diplomacy is generally constitutional
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pacCiI€AOBaHHUAMU  JUIIJIOMATHUH. Huornpa oHa

BBICKA3bIBAET SIBHOE Heon00peHue, KaK,
HalpuMmep, Ccielajia TrocCeKpeTaph Xulapu
Kinunron, BeictynuB mnpotuB oanoi OJIK B
Adranuctan mociae TPOTECTOB  MPE3UICHTA

Xamnpa Kapzas.3z B atux ciydasx monHomouus
Konrpecca moryr cBoauTbcs K TE€M, 4YTO
IIPEAOCTABIIEHBl €My CTaTbel I, U, ciienoBaTenbHO,
OTrPaHNYMBATHCS PACCIIEA0OBAHUEM.

SAKVITOYEHUE

Jlonroe Bpemsi 3aKoOHOJATeNbHAs AUIJIOMATHUS
OCTaBajach 3araJKkol Kak ¢ IMIUPUICCKOM, TaK U
¢ nokTpuHanbHOM Touku 3peHus. Ho WikiLeaks u
JPyTHE UCTOYHUKH TENEPh SCHO JAIOT MOHATH, YTO
9Ta MPAKTHKA SBISETCS YCTOSBIIUMCS CPEICTBOM
B3aumozpeiictBus  CoenunenHsix  IlltatroB ¢
OCTaJIbHBIM MUPOM.

DTO CBHUJETEIIBCTBO MOAHAMACT BAXKHBIC BOIIPOCHI
O pa3lejieHUM BJacTel, Ha KOTOpbIC paHbIIEC HE
oOparany BHUMAHHS.

S yrBepxaar, UYTO AUIUIOMATHUS OTJEJIBbHBIX
KOHTPECCMEHOB SIBJISICTCS KOHCTUTYIITMOHHOW 10
TeX MOp, MOKa COONIOAAeTCs MpaBO MPE3UICHTA
roBoputh OT uMeHU CoenuHeHHbIX [ITaToB.

Cnoxnee Tam, rae ydactByetr cam KoHrpecc wim
IIe €ero WieHbl BBICTYHNAIOT B  KAauecTBE
MHCTUTYLIMOHAJIBHBIX areHTOB.

3nech uybe-IM00 MHEHHE O KOHCTUTYLHMOHHOCTH
OyleT 3aBUCETh B NIEPBYIO OYEPE/Ib OT €ro WIH ee
OTHOIICHUS K POJIM JIOKTPUHBI MEPEUUCICHHBIX
MOJJHOMOYMI B MHOCTPAHHBIX J€JaX.

Te, KTO MIPUIEPKUBACTCS JIOKTPUHBI
MEPEYMCIICHHBIX MMOJHOMOYMH, JOJKHBI IPUUTH K
BBIBOJy, YTO JAUIUIOMAaTUYECKHE MOJHOMOYHUS
Konrpecca cBomatrcss Kk OOBSBICHUIO BOWHBI H
KOHTAaKTaM C HMHOCTPaHHBIMM TOCYyAapCTBaMHu B
LEJIAX paccieoBaHus, U Ipu3HaTh, yTo KoHrpecc
4acTO HapyllaeT pa3/ielieHue BJIacTeil, yuacTBys B
TaKMX  MEPONpPHATHIX, Kak JI0OOMpoBaHUE
WHOCTPAHHBIX MIPaBUTENBLCTB, MPOBEJICHUE
MEXIApPJIAMEHTCKUX OOMEHOB W 3asBJIICHUS OT
MMEHHU Tpe3uiieHTa. Te, KTO OTBepraer JOKTPUHY
MEPEYUCICHHBIX MOJHOMOYHM, JOJKHBI, B CBOIO
ouepedb, HOPUHATH  TOYKY  3pPEHHUsS,  4YTO
3aKOHOJATCIIbHAS JUILIOMATHS SBIISICTCS B IIEIIOM
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regardless of communicative purpose due
to well-established custom.

These conclusions have a number of
important implications for the theory and
practice of U.S. foreign relations.

Perhaps the most obvious is that
expressions of the orthodox position on the
separation of diplomacy powers are often
imprecise and always incomplete.

They are imprecise because they tend to
overstate the president’s power, which is
exclusive  only  with  respect to
communications on behalf of the United
States.

And they are incomplete because they
wholly neglect the power of Congress.

If the orthodox model depicts the president
as a monopolistic diplomat, theory and
practice now support a model that is
decentralized and pluralistic.

By demonstrating as much, the analysis of
legislative diplomacy bolsters preexisting
critiques of the “one voice” metaphor in
U.S. foreign relations law.33s

This analysis also serves as a counterpoint
to longstanding and widely held views
about the balance of power between the
president and Congress in foreign affairs.
By all accounts, the president has steadily
accrued power at the expense of Congress
over the last several decades, to the point
where he now dominates the field.ss
Explanations for this trend include Supreme
Court decisions from the 1930s and
1940s,340 executive initiative, and
congressional acquiescence.341

Such accounts, however, have overlooked
legislative diplomacy and its contribution to
Congress’s side of the power scale.

By participating directly in foreign
relations, legislators have  collected
information on overseas developments
directly from primary sources, pressed for-
eign governments to act in accordance with
congressional preferences, and aired views
that at times contradicted executive policy.
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KOHCTUTYIIUOHHON HE3aBHCHUMO oT
KOMMYHHKATUBHOM II€I B CHUJy YCTOSIBIIMXCS
0ObIYacB.

OTH BBIBOJBI MMEIOT PSIJI BKHBIX IOCIEACTBUI
JUISL TEOPUUM U TPAKTUKH  MEXKTyHAPOIHBIX
orHomenuii  CIHIA. BosmoxhHo, HauOolee
OYCBHAHBEIM M3 HHUX SBISETCA TO, 4YTO
OpTOAOKCAIbHAS  TO3MIMS IO  Pa3JIeICHHUIO
JTUTUIOMATHYECKUX TMOJTHOMOYUN (OpMyIupyeTcs
4aCcTO HETOYHO M BCErJa HEIOJIHO.

Herouno, moromy wuto Takue (HOPMYIUPOBKU
CKJIOHHBI MpeyBEINYUBATH IPaBOMOYHS
MIPE3UJICHTA, KOTOpbIE ABIISIFOTCS
HCKJIIOYUTENIbHBIMU, TOJIBKO KOT/Ia pedb HIET O
KOMMYyHUKanuu ot umeHu CoeaunenHsbix LllTaTos.
41 HEIOJIHO, ITOCKOJIBKY COBEpLIEHHO
npeneOperatoT npaBomounsiMu Konrpecca. Ecnu
OpTOJIOKCaJIbHAsA MOJIENb U300pakaeT Mpe3uIeHTa
KaKk JIMILJIOMAaTa-MOHOIIOJNCTa, TO TEOpUs H
MpaKkTUKa B HACTOSIIEE BpPEMs MOJAJIEPKUBAIOT
JEUEHTPAIU30BAaHHYI0 M IUIIOPAJTUCTUYECKYIO
MOJIETTb. JleMoHCTpUpYSI 3TO, aHaJIn3
3aKOHOJIaTE€JIbHON  JUIUIOMATHM  HOJKPEIUIAET
paHee CyIIEeCTBOBABIIYIO KPHUTHUKY MeTa(opsl
«omgHOro rosnoca» B 3akoHonarenscTtBe CIIIA o
MEXIYHAPOAHBIX OTHOIICHUSX.338
Hacrosmmit aHaIu3 CITYKUT
KOHTPApryMEHTOM JaBHUM U HTUPOKO
pacnpoCTpaHEHHBIM B3IUIA/laM HAa COOTHOILEHHE
cwl  Mexnay npesuneHtom U Konrpeccom B
MHOCTpaHHbIX Aenax. Cyas 1o Bcemy, MOCIEIHHE
HECKOJIBKO JIECSITUJIETUN NMPE3UJEHThl HEYKJIOHHO
HapalMBall CBOIO BiacTh 3a cuer KoHrpecca u
ceiiyac TOMUHUPYIOT B 3TOH 00JIACTH.339

TaKKEC

Oty TEH/ICHIIUIO OOBSCHSAIOT penieHus
BepxoBHoro cyna 1930-1940-x IT.,340
MHHULUATUBHOCTh MCHOJHUTEIBHOM BIIACTH U

MosyanuBoe cornacue Konrpecca.sat

B Takux nNOACHEHMSX, OJHAKO, YIyCKaeTcs U3
BUY 3aKOHOJAATCIIbHAA JUILJIOMATUsd U €€ BKJIald B
nosbs3y KoHrpecca Ha Becax BiacTu.

B xoxe cBOEro HENOCPEICTBEHHOIO Y4acTusl B
MEXYHapOAHBIX JefaX 3aKOHOJATeIN coOupaiu
nHPOPMALIHIO O COOBITHAX 32 pyOeKOM U3 EePBBIX
PYK, CKJOHSJIM HMHOCTPAHHBIE IPABUTENbCTBA K
[lef/'ICTBI/I?[M B COOTBCTCTBUH C HNPCANOYTCHHUAMU
Konrpecca u BbICKa3blBaJIi MHEHMS, KOTOpbIE
Opoit IIPOTUBOPEYHIIH IMOJIUTUKE
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These acts have reduced congressional
dependence on executive fact-finding,
amplified  Congress’s  voice, and
complicated the ability of the president to
control the execution of U.S. foreign
relations.

Although the president still dominates,
legislative diplomacy suggests that the
narrative of overwhelming dominance is
overstated.

Further, legislative  diplomacy  has
implications for the doctrine of dormant
foreign affairs preemption.

At its most robust, the doctrine holds that
the Constitution’s allocation of powers to
the federal government implicitly bars
states and localities from taking actions
with adverse foreign policy implications
that are more than “incidental.”342

But because the doctrine restricts only
nonfederal actors, members of the House
and Senate can easily avoid its limits even
while operating as de facto agents for state
and local interests.

The WikiLeaks cables demonstrate that
legislators regularly operate in this
fashion.zas  Thus, ironically, federal
legislative diplomacy complicates federal
exclusivity in foreign affairs; the practice
shows that the current doctrine cannot
achieve its purposes even if state and local
governments fully honor its terms.

When faced with a choice between
honoring constituent preferences or federal
policy, it is questionable that members of
Congress will consistently choose the latter.
The horizontal dispersion of diplomatic
activity also has practical benefits and
drawbacks. In  general, legislative
diplomacy democratizes U.S. foreign
relations, and its investigatory dimension

helps Congress to develop effective
legislative solutions to foreign policy
problems.

The proliferation of voices, however, may
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HWCIOJIHUTEIBHOM BIACTH.

TeM caMplM OHM YMEHBIIWJIM 3aBUCUMOCTH
Konrpecca oT HCHOJHUTENBHONH BIACTH B
NESTeNbHOCTH 10  YCTaHOBIEHUIO  (DaKTOB,

YCWIWIHA €TI0 BIMSHUE U YCIIOKHWIM IIPE3UJICHTY
KOHTpPOJIb HaJl pealu3auueil BHEUIHEW IOJUTHKU
CIIA. Xor [PE3UACHT [O-IIPEXKHEMY
JOMUHHMpYET B JTOH cdepe, 3aKOHOAATENIbHAS
JUIUIOMATHS TIO3BOJISIET MPEIIOJIONKUTD, YTO TE3HUC
0 ITOJIABJISAIOIIEM JJOMUHUPOBAHUY IPEYBEIHYEH.

Kpome Toro, 3akoHomarenpHas JAWUIJIOMATUs
UMEET NOCHEACTBUS A JOKTPHUHBI «CKPBITOIO
IIPEUMYIIECTBEHHOIO IIpaBa B HMHOCTPaHHBIX
nenax». CornacHo 3Toil nokTpuHe, KoHcTuTynus
pacnpezenser IIPAaBOMOYHSI benepanbHOMY
IIPABUTEJICTBY TAaKUM 00pa3oM, YTO KOCBEHHO
3ampemaer  mTaraM M MECTHBIM  BJIACTAM
IIPEANPUHUMATD JEHCTBUSL C  OTPHULIATEIbHBIMU
BHEUTHENOJIUTHYECKUMU HOCIIEACTBUSIMH,
KOTOPBIE BBIXOST 32 PAMKHU «ITOOO0UHBIX).342

Ho nockonpky 3Ta JOKTpUHA IpenycMaTpuBaeT
OrpaHUYEHHUS  TOJIBKO Ui HedeaepaabHbIX
cyObekToB, wieHbl IlanmaTel mpencraBuTeneid u
Cenara MOTyT JIETKO U30eKaTh ee JIefCTBUS, Jaxe
BBICTyNIassi B KayecTBe (DaKTUYECKHX arcHTOB
LITATHBIX U MECTHBIX HHTEPECOB.

Tenerpammbr  WikilLeaks neMOHCTpUPYIOT, dYTO
3aKOHOJATENN PETYJIAPHO TaK M IOCTYIAROT.343
Takum 06pa3om, 10 UPOHUU CYABOBI, TUTTOMATHUS

benepanbHbIX 3aKOHOIaTeIeH Melmiaer
denepanbHOW AIKCKIIO3UBHOCTH BO  BHEIIHHX
7enax; TMpaKTHKa IIOKa3bIBacT, 4YTO JAHHAsA

JTOKTpUHA HE JOCTHTaeT CBOUX LIEJIeH, JaxKe €CIIH
MPaBUTEILCTBA INTATOB W MECTHBIC OpTraHBI
BJIACTH ITOJTHOCTHIO COOJTFO/IAIOT €€ YCIIOBUS.

Ecnu Bo3HMKaeT BHIOOP MEXIy MPEANnOYTeHUSIMU
n3bupareneit.  u  QemepalbHON  TOJUTHKOM,
COMHHUTENBbHO, uTO uieHbl Konrpecca OynyT
IIOCTOSIHHO BbIOMpaTh BTOpoe. ['opu3oHTanIbHOE
pacrnpeielieHHe JTUILIOMATHYCCKON JesATEeIbHOCTH
TaK)K€ HMMEET IPAKTUYCCKHE TIPEUMYIIECTBA U
HENOCTATKHU. B LIEJIOM  3aKOHOJAaTelbHas
TUTUIOMATHS JEMOKPATU3UPYET MEXTyHAPOIHBIC
otHomenuss CIIIA, a ee pacciaegoBaTelbCKU

acmekT  IIOMOTIaer Konrpeccy  Haxoauth
3 deKTUBHBIC 3aKOHOJATEIIbHBIE peleHus
BHEUIHETOJIUTHUYECKUX npooeMm. Opnnaxo
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also complicate the management of
relations with foreign governments by
generating confusion about lines of
authority and U.S. policy and by infusing
into the process parochial, local interests
that may conflict with national policy.

Finally, although legislative diplomacy is
generally  constitutional,  participating
members of the House and Senate must be
cautious.

Absent executive delegation, for example,
CODEL members should honor Article II
power by avoiding statements on behalf of
the United States.

Additionally, legislators should be aware of
how  their = communications  might
undermine federal exclusivity in foreign
affairs. Honoring the spirit of dormant
foreign affairs preemption may require
CODEL members to ensure that their com-
munications on behalf of state or local
interests do not conflict with federal policy
in a way that harms U.S. interests.

And legislators should be aware of how
their communications might affect the
president’s ability to negotiate successfully
with other governments.

For example, all else being equal,
legislative  diplomacy will tend to
strengthen the president’s negotiating

position anytime Congress communicates
the same position to a foreign government
by demonstrating a united front.

Inversely, where Congress takes a position
different than that of the president,
legislative diplomacy will tend to weaken
the president’s hand by calling into
question the justification for his position or

his ability to deliver congressional
cooperation.
Of course, even absent legislative

diplomacy, the president would typically
have to negotiate in light of an anticipated
congressional reaction to a proposed
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pacTyliee 4uciao pa3HbIX IOJI0COB B 3TOH 0bjacTu
MOJKET TaK)KE€ YCJIO)KHUTHb OTHOLIEHUS C APYTHMU
CTpaHaMH Te€M, 4TO OyJeT co3aaBaTh IIyTaHUIYy B
OTHOIIECHHUHU IIPEAEIIOB IOJHOMOYMM M IOJUTHKU
CIIA, a Taxke MNPUBHOCA B TMPOIECC Y3KHE
MECTHBIE MUHTEPECHI, KOTOpBIE MOTYT
IIPOTUBOPEYUTH HALIMOHAIBHOW ITOJIUTHKE.
Hakonen, XxoTs 3akoHoOzaTenbHas IUIIJIOMATUS
HOCUT B LEJIOM KOHCTUTYLIMOHHBIA XapakTep,
ydyacTByrolmme B Hed  uineHbl  llamaTer
npencraButened u CeHara JOJKHBI IPOSBIATH
OCTOPO>KHOCT.

Hampumep, B OoTCyTCcTBHE  J€JIE€TMpPOBAHUS
WCIIOHUTENBbHBIX — MoaHoMouni  uieHsl  OJIK
JOJDKHBL  coOMmoiaTh monoxeHuss crateu Il u
n3berarpy 3asBieHUil oT wWMeHH COCIMHEHHBIX
[IraTos.

Kpome TOTO, 3aKOHOJATEIN JTOJKHBI
MPEACTABIATh, YTO UX JEHCTBUS MOTYT HapyllaTh
denepanbHyl0 IKCKIIO3UBHOCTh B HMHOCTPAHHBIX
nenax. CoOmronas  JOKTPUHY  HETJAcCHOTO
MPEUMYIIIECTBA B MHOCTPAHHBIX JI€JaX, YJICHBI
OJIK nmomxkHBI OYAyT CIEIUTH 32 T€M, YTOOBI HX
BBICTYIUICHHSI OT HMMEHHM INTaTHBIX U MECTHBIX
UHTEPECOB HE MPOTUBOpeumIn GeaeparbHOn
MOJINTUKE HACTOJBKO, YTOOBI HAHECTH YIIepO
unrepecam CIIA. 3akoHoJaTenu JOJDKHBI TaKkKe
MOHMMAaTh, KaK  HMX  KOMMYHHUKalHs  C
MHOCTPaHHBIMHM NAPTHEPAMH MOKET HNOBJIMATH HA
CIIOCOOHOCTh ~ TIPE3HJCHTa  YCIEIIHO  BECTH
MIEPErOBOPhl C MPABUTEIBCTBOM 3TOM CTpaHBI.
Hampumep, mnpu mnpoumx paBHBIX YCIOBHSIX
3aKOHO/IaTeJIbHAs JTUIUIOMATHS YKpEIUIsieT
MEPErOBOPHYIO MO3UIMIO TIPE3U/ICHTA BCAKUH pas,
korna Konrpecc coolmaer Ty Ke MO3UIUIO
WHOCTPAaHHOMY TPaBUTEILCTBY, JIEMOHCTPHUPYS
eAVHBIA PPOHT.

N naoGopor, Tam, rme KoHrpecc um mpe3uwueHT
pacxolaTrcs BO  B3[JISAAaX, 3aKOHOJATENbHAs
TUTUIOMATHSI ~ MOXET  OCIaOHWTh  IO3HUIUIO
Mpe3UuJIeHTa,  CTaBd  IOJ  COMHEHHE €€
000CHOBAaHHOCTH W ero CIIOCOOHOCTh
obecnieunTh coTpyauudecTBo Konrpecca.

Pazymeercs, Jaxe npu OTCYTCTBUH
3aKOHOJATEIbHON  JUIUIOMATHH  NPE3UACHTY
OOBIYHO MPUXOJUTCS BECTU MIEPETOBOPHI C YIETOM
0KHMJ1aeMOU peakuuu Konrpecca Ha
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agreement. But the open line of
communication between Congress and
foreign governments makes it harder for the
president to control strategic decisions
about whether and when to reveal to
negotiating parties information about Con-
gress’s views. CODEL members should
pursue their various objectives in a way that
is sensitive to these dynamics. Future
analyses might explore these issues in more
detail and thus facilitate a fuller
understanding of legislative diplomacy’s
costs and benefits.
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http://wikileaks.org/cable/2009/01/09DAMASCUS3.html.

See 22 U.S.C. § 1754(b)(2) (2006) (tpeboBanme myOIMKALNK
OTYETOB [0 CTOMMOCTH M HANpaBICHUSAM (HUHAHCHPYEMBIX U3
61o/0KeTa 3apyOexkHBIX noe3nok wieHoB Konrpecca). B mapre 2011
r. ceHarop Kiep Makkackuut npeacraBuiia 3aKOHOIPOEKT, KOTOPBIN
JOJDKEH  OBbLI, CpeJu IpOYero, YKEeCTOUMTh TpPeOOBaHUS K
OTYETHOCTH. 3aKOHONPOEKT Obul mHepenaH B komurer CeHaTa IO
BHyTpeHHeil 6e30I1aCHOCTH U e/IaM IPaBUTENIbCTBA, HO HA 9TOM BCe
Cleaning up Congress by Providing
Accountability for Congressional Foreign Travel Act, S. 429, 112th
Cong. (2011),

http://www.govtrack .us/congress/bills/112/s429/text.

3aKOHYMIIOCh.  See

availableat

See Christian Stocker, Leakat WikiLeaks: A Dispatch Disaster in Six
Acts, DER SPIEGEL (Sept. 1, 2011),
http://www.spiegel.de/international/world/leak-at-wikileaks-a-
dispatch-disaster-in-six-acts-a- 783778.html (paccka3 o ToMm, Kakum
00pa3oM JMIUIOMAaTHYECKHE TenerpaMmMsl [ocaenapraMeHTa

CTaJI JOCTYITHBI OOLIECTBEHHOCTH ).

Infra notes 32-65 and accompanying text.Cf G.R. BERRIDGE &
ALAN JAMES, A DICTIONARY OF DIPLOMACY 70 (2d ed.
2003) («/IurmoMartust sIBISIETCS . . . OCHOBHBIM CPEICTBOM OOIICHUS
roCyJapcTB MEXJy co00if U JaeT UM BO3SMOMKHOCTB IIOIEPKUBATH
PEryJsipHbIC U CIIOKHBIC OTHOLICHHS. JTO — CHCTEMa KOMMYHHKAIIHU
MuUpoBoOro coobmectBay); Elmer Plischke, Diplomacy — Search for
Its Meaning, in MODERN DIPLOMACY 27, 31-32 (Elmer Plischke
ed., 1979) (oObsicHeHHE TOrO, YTO OJHO OTHOCHTEIBHO Y3KOE
ompezeseHue JIUIUIOMAaTHU OXBaTbIBAET «oHIHATBHYIO
KOMMYHHKALIHIO MEX/y IPABHTEILCTBAMH M HAPOJAMUY ).

Infra Sections II.B.2-3.

Infra Section I1.B.2.

Youngstown Sheet 8¢ Tube Co. v. Sawyer, 343 U.S. 579, 613 (1952)
(Frankfurter, J., concurring); see also id. at 635-38 (Jackson, J.,
concurring).

United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304 (1936).
Infra Section I1.B.2-3.

See infra Section I.A.l.a. Pasnuaue B ToMm, uro OJIK omnaunBarorcs
npaButenscTBoM CIIIA, a HOJIK — u3 cpeacTB yacTHBIX JIMLI, TAKUX
kak HKO. MurepBbio mo tenedony ¢ Morreio A. PeiiHomnbacoMm,
OBIBILIMM [TOMOIIHHKOM TOCCEKpeTapsi 10 3aKOHOJATeIbHBIM JelIaM
(24 okrabps 2012 r.).
3aKOHOJATEIbHBIM JielaM PeHHONBAC ¥ €ro NpeuIecTBEHHUK

ITomomHuKkM — roccekperapss 1O

Jxeddpu bepraep pykoBouiu G10po M0 3aKOHOJATEIBHBIM AeIaM,
HOANEPIKKY
Konrpecca. Seeinfra note 25.
Infra Section L.A.2.

HNurepesbio mo tenedony ¢ Matteio A. PeitHosbacoM, supra note 23;

OTBC€YaBIIMM  3a 3apyGe>KH1>1x IOC3I0K YJICHOB

Hntepoio mno Tenedpony ¢ Jxebdpu bepruepom, ObiBIIMM
TIOMOIIHUKOM T'OCCEKPETaps M0 3aKOHOAATEIbHBIM

nenam (13 uronst 2012 1.).
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27.E.g., sources cited infra notes 29-31.

28.See Kevin Poulsen & Kim Zetter, U.S. Intelligence Analyst
Arrested in Wikileaks Video Probe, Wired (June 6, 2010, 9:31 PM),
http://www.wired.com/threatlevel/2010/06/leak/.

29.See, e.g., 156 Cong. Rec. H2495-96 (daily ed. Apr. 13, 2010);
156 Cong. Rec.

H1394-95 (daily ed. Mar. 12, 2010); 156 Cong. Rec. H963-70
(daily ed. Feb. 26, 2010); 156 Cong. Rec. S665-73 (daily ed. Feb.
22, 2010); 156 Cong. Rec. H466—68 (daily ed. Feb. 2, 2010); 156
Cong. Rec. H382-83 (daily ed. Jan. 26, 2010); 156 Cong. Rec. H30
(daily ed. Jan. 12, 2010); 155 Cong. Rec. H15,495-96 (daily ed.
Dec. 16, 2009); 155 Cong. Rec. H13,341-50

(daily ed. Nov. 19, 2009); 155 Cong. Rec. H12,583-84 (daily ed.
Nov. 6, 2009); 155 Cong. Rec. S11,121-29 (daily ed. Nov. 4, 2009);
155 Cong. Rec. H12,041-42 (daily ed. Oct. 28, 2009); 155 Cong.
Rec. H11,455 (daily ed. Oct. 15, 2009); 155 Cong. Rec. H11,169-72
(daily

ed. Oct. 9, 2009); 155 Cong. Rec. H9996-97 (daily ed. Sept. 25,
2009); 155 Cong. Rec.

H9653-67 (daily ed. Sept. 16, 2009); 155 Cong. Rec. H9333-34
(daily ed. Sept. 8, 2009); 155

Cong. Rec. S9048-58 (daily ed. Aug. 6, 2009); 155 Cong. Rec.
H8022-23 (daily ed. July 13,

2009); 155 Cong. Rec. H7141-42 (daily ed. June 23, 2009); 155
Cong. Rec. H6070-72 (daily

ed. June 2, 2009); 155 Cong. Rec. H6006-07 (daily ed. May 21,
2009); 155 Cong. Rec.

H5577-79 (May 13, 2009); 155 Cong. Rec. S5449-55 (daily ed.
May 13, 2009); 155 Cong.

Rec. H5473-81 (daily ed. May 12, 2009); 155 Cong. Rec. H4996
(daily ed. Apr. 29, 2009); 155 Cong. Rec. H4576-77 (daily ed. Apr.
21, 2009); 155 Cong. Rec. H4515-16 (daily ed. Apr. 2, 2009); 155
Cong. Rec. H3434-35 (daily ed. Mar. 16, 2009). These reports are
made pursuant to the Mutual Security Act of 1954 and the
International Security Assistance Act of 1978 and are available
online. 22 U.S.C. § 1754(b)(2) (2006); Foreign Travel Reports,
Office of the Clerk, U.S. House of Representatives,
http://clerk.house.gov/public_disc/foreign/in- dex.aspx (last visited
Aug. 28,2013).

30.Gift and Travel Filings, Office of the Clerk, U.S. House of
Representatives, http://clerk.house.gov/public_disc/giftTravel.aspx
(last visited Aug. 28, 2013); Gift Rule/Outside Paid Travel
Database, U.Ss. Senate,
http://www.senate.gov/pagelayout/legislative/g_three sec

tions with_teasers/lobbyingdisc.htm#lobbyingdisc=grt (last visited
Aug. 28, 2013). These re- ports are available online pursuant to the
Honest Leadership and Open Government Act of 2007. 2 U.S.C. §§
104e, 104g (2012). House and Senate rules also regulate privately
financed travel. See, e.g., 113th Cong., Rules of the House of
Representatives 43—44 (2013) [here- inafter House Rules], available
at http://clerk.house.gov/legislative/house-rules.pdf (Rule 25.5(b)—
(d)); Comm. on Rules & Admin., Rules of the Senate: Gifts, U.S.
Senate, http://www
.rules.senate.gov/public/index.cfm?p=Rule XXXV (last visited Aug.
28, 2013) (Rule 35.2(c)); see also Comm. on Standards of Official
Conduct, 110th Cong., 2d Sess., House Ethics Manual 87-105 (2008
ed.) [hereinafter House Ethics Manual], available at http:/ethics
house.gov/sites/ethics.house.gov/files/documents/2008 House Ethi
cs Manual.pdf (explaining limits on privately financed official
travel under the House Ethics Rules); Privately Sponsored Travel
Review Process and Public Filings, U.S. Senate Select Comm. on
Ethics, http://www

.ethics.senate.gov/public/index.cfm?p=Travel (last visited Aug. 28,
2013) (discussing reporting requirements). I obtained aggregated
data on this kind of travel from LegiStorm, an organization that
collects and disseminates information on congressional travel and
other matters. LegiStorm, http://www.legistorm.com/ (last visited
Aug. 28,2013).
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30

See discussion infra Section [.A.1.

E.g.y sources cited infra notes 29-31.

See Kevin Poulsen & Kim Zetter, U.S. Intelligence Analyst Arrested
in Wikileaks Video Probe, WIRED (June 6, 2010, 9:31 PM),
http://www.wired.com/threatlevel/2010/06/leak/. See, e.g., 156
CONG. REC. H2495-96 (daily ed. Apr. 13, 2010); 156 CONG. REC.
HI394—95 (daily ed. Mar. 12, 2010); 156 CONG. REC. H963-70
(daily ed. Feb. 26, 2010); 156 CONG. REC. S665-73 (daily ed.Feb.
22, 2010); 156 CONG. REC. H466-68 (daily ed. Feb. 2, 2010); 156
CONG. REC. H382-83 (daily ed. Jan.26, 2010); 156 CONG. REC.
H30 (daily ed. Jan. 12, 2010); 155 CONG. REC. H15,495-96 (daily
ed. Dec. 16,2009); 155 CONG. REC. H13,341-50 (daily ed. Nov. 19,
2009); 155 CONG. REC. H 12,583-84 (daily ed. Nov. 6,2009); 155
CONG. REC. SI 1,121-29 (daily ed. Nov. 4, 2009); 155 CONG.
REC. HI12,041-42 (daily ed. Oct. 28,2009); 155 CONG. REC.
HIL,455 (daily ed. Oct. 15, 2009); 155 CONG. REC. Hll, 169-72
(daily ed. Oct. 9, 2009);155 CONG. REC. H9996-97 (daily ed. Sept.
25, 2009); 155 CONG. REC. H9653-67 (daily ed. Sept. 16,
2009);155 CONG. REC. H9333-34 (daily ed. Sept. 8, 2009); 155
CONG. REC. S9048-58 (daily ed. Aug. 6, 2009); 155CONG. REC.
H8022-23 (daily ed. July 13,); 155 Cong. Rec. H7141-42 (daily ed.
June 23, 2009); 155 Cong. Rec. H6070-72 (daily ed. June 2,2009);
155 Cong. Rec. H6006-07 (daily ed. May 21, 2009); 155 Cong. Rec.
H5577-79 (May 13, 2009);155 Cong. Rec. S5449-55 (daily ed. May
13, 2009); 155 Cong. Rec. H5473-81 (daily ed. May 12, 2009);155
Cong. Rec. H4996 (daily ed. Apr. 29, 2009); 155 Cong. Rec. H4576-
77 (daily ed. Apr. 21, 2009); 155 Cong. Rec. H4515-16 (daily ed.
Apr. 2, 2009); 155 Cong. Rec. H3434-35 (daily ed. Mar. 16, 2009).
OTH OTYETHI MPEACTABISIOTCS COTIACHO TPEeOOBaHHSAM 3aKOHA O
B3auMHOI OesomacHoctr 1954 r. u 3akoHa o0 cozpeHCTBHU
MexyHapoHoi 6e3omacHoctu 1978 1. m moctynusl B MHTepHere.
22 U.S.C. § 1754(b)(2) (2006); Foreign Travel Reports, Office of the
Clerk, U.S. Representatives,
http://clerk.house.gov/public_disc/foreign/in- dex.aspx (last visited
Aug. 28, 2013).

Gift and Travel Filings, Office of the Clerk, U.S. House of
Representatives,  http://clerk.house.gov/public_disc/giftTravel.aspx
(last visited Aug. 28, 2013); Gift Rule/Outside Paid Travel Database,
U.S. Senate,
http://www.senate.gov/pagelayout/legislative/g_three sec

House of

tions_with_teasers/lobbyingdisc.htm#lobbyingdisc=grt (last visited
Aug. 28, 2013). DTu OoTUETHI NPEACTABISIOTCS COrTIACHO 3aKOHY O
YECTHOM PYKOBOJICTBE M OTKphITOM npaButenscte 2007 r. 2U.S.C.
§§ 104e, 104g (2012). IlpaBuna IIIT u CenaTta peryaupyioT H
1moe3/iku, (MHAHCHPYEeMble M3 YacTHBIX cpeacts. See, e.g., 113TH
Cong., Rules of the House of Representatives 43—44 (2013) [nanee
House Rules], available at http://clerk.house.gov/legislative/house-
rules.pdf (Rule 25.5(b)-(d)); Comm, on Rules & Admin., Rules
of the Senate: Gifts, U.S.
http://www.rules.senate.gov/public/index.cfm?p=Rule XXXV  (last
visited Aug. 28, 2013) (Rule 35.2(c)); see also Comm, on Standards
of Official Conduct, 110th Cong., 2d Sess., House Ethics Manual 87-
105 (2008 ed.) [nanee House Ethics
JIOCTYIIHBIE 110 azpecy
http://ethics .house.gov/sites/ethics.house.gov/files/documents/2008
_House Ethics Manual.pdf (¢
Otuueckoro  kozekca Il Ha
(uHaHCHpyeMble M3 YacTHBIX HCTOYHHMKOB); Privately Sponsored

Senate,

Manual],

OOBSICHEHHEM  OrpaHHYCHHI

oduImanbHBIE  TOC3IKH,
Travel Review Process and Public Filings, U.S. Senate Select Comm,
on Ethics, http://www.ethics.senate.gov/public/index.cfm?p=Travel
(last visited Aug. 28, 2013) (orHOcHTEenbHO TpeOOBaHHN K
OTYETHOCTH). S| MOJy4YMII CBOJHBIC JAHHBIC IO JTOH KaTeropHu
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http://www.wired.com/threatlevel/2010/06/leak/.

31. Database of WikiLeaks Documents for 2009 (on file with the
author). The cables are only a small percentage of the approximately
250,000 that WikiLeaks released. I obtained them by performing
keyword searches for each member of the 111th Congress in a
WikiLeaks search engine. CableSearch, http://www.cablesearch.org
(last visited Dec. 1, 2012) (defunct); see also Reporters Group
Launches Full-Text Search Engine of WikiLeaks Cables, COM-
PUTERWORLD (Dec. 3, 2010, 3:43 PM),
http://www.computerworld.com/s/article/9199558/
Reporters_group_launches_full_text search_engine_of WikiLeaks_
cables. For members of the House, the searches were, “[First Name
Last Name],” “Representative [Last Name],” “Rep. [Last Name],”
and “Congress[man/woman Last Name].” For members of the
Senate, the searches were, “[First Name Last Name],” “Senator
[Last Name],” and “Sen. [Last Name].” The resulting cables are
reports to the State Department from scores of U.S. embassies,
consulates, and diplomatic missions around the world; cover all
manner of foreign affairs; and have classification levels ranging
from sensitive to secret. Bradley Manning allegedly downloaded the
cables sometime between late 2009 and early 2010 and was arrested
in May 2010. Poulsen & Zetter, supra note 28. Due to the timing of
Manning’s arrest, the WikiLeaks disclosure likely does not capture
even half of the 2010 cable traffic. This makes the 2009 cables a
more complete, if slightly less recent, source for research.

32. Telephone Interview with Matthew A. Reynolds, supra note
23; Telephone Interview with Jeffrey Bergner, supra note 25.

33. Telephone Interview with Matthew A. Reynolds, supra note
23. The Defense Department limits the extent to which military
aircraft are available for CODEL travel: To use a large, commercial-
type aircraft, such as a 737, a CODEL must comprise at least five
members of the House or at least three members of the Senate. Id.
To use a small, corporate-type air- craft, such as a Gulfstream, a
CODEL must have at least three House members or at least one
Senator. Id. Due to the limited availability of military aircraft, some
CODELS travel on commercial airlines. Id.

34.1d.

35.1d.

36.See, e.g., Scenesetter for CODEL McCain/Lieberman to Munich,
WikiLeaks (Feb. 4, 2009),
http://wikileaks.org/cable/2009/02/09BERLIN 142.html; Scenesetter
for CODEL Rogers Visit to Warsaw, WikiLeaks (Apr. 1, 2009),
http://wikileaks.org/cable/2009/04/09WARSAW351

html.

37.See, e.g., CODEL Payne-Tanzania Visit (Nov 13-15),
WikiLeaks (Nov. 13, 2009),
http://wikileaks.org/cable/2009/11/09DARESSALAAM780.html;
Three Congressional Chairman [sic] Bring Message of Support to
President Calderon, WikiLeaks (Apr. 8, 2009), http://wikileaks
.org/cable/2009/04/09MEXICO1020.html.

38. See, e.g., CODEL Biden’s Meeting with President Zardari,
WikiLeaks (Feb. 6, 2009),
http://wikileaks.org/cable/2009/02/09ISLAMABAD266.html;
CODEL Bishop Meeting with Iraqi Council of Representatives
Speaker Ayad Al-Samarraie, WikiLeaks (Aug. 8, 2009), http://wiki
leaks.org/cable/2009/08/09BAGHDAD2134 . html.
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32

33

34
35
36

37

38

noe3iok or LegiStorm, opranmsanuu, 3aHumaromieiicss c6opom u
Ipyroi
LegiStorm,

pacmpocTpaHeHueM — uHpopMamMM O moe3aKax M
JeSATEIIBHOCTH YJICHOB Kowurpecca.

http://www.legistorm.com/ (last visited Aug. 28, 2013).
Basza mannbix mo gokymenram WikiLeaks na 2009 r. (umeercs y
aBropa). OTH TeJerpaMMbl COCTaB/SIOT JIMIIb Malyl0 4YacTh
npubmmsurensHo 250 ThICAY  cOOOIICHUH, O0OHAPOIOBaHHBIX
WikiLeaks. $I momyumna uX, 3a7aBasi MOMCK B MOMCKOBOW MAIIHHE
WikilLeaks mno wumenn kaxpmoro wieHa 111-ro Konrpecca.
CABLESEARCH, http://www.cablesearch.org (last visited Dec. 1,
2012) (defunct); see also Reporters Group Launches Full-Text
Search Engine of WikiLeaks Cables, COMPUTERWORLD (Dec. 3,
2010, 3:43 PM), http://www.computerworld.eom/s/article/9199558/
Reporters group launches full text search engine of WikiLeaks

cables. s unenos I1IT nmowck Beirmsinen tak: “[Mwms, pammmms],”

“Representative [bamunns],” “Rep. [bamunns],” and
“Congress|[man/woman  ¢amunus).” s  wienoB  Cenara,
cootBeTcTBeHHO, “[Mwms, ¢amunus],” “Senator [dpammnus],” and

“Sen. [pammmmst].” TenerpaMMsl, 0 KOTOPBIX HIET Pedb, BKIIOYAIOT
oryethl B I'ocaenapTaMeHT OT JECSTKOB MOCOJIBCTB, KOHCYJIBCTB U
npyrux aunydpexxaenuii CIIIA Bo BceM Mupe; 3aTparuBaloT Bce
BOIIPOCHI, KACAIOIINECs MHOCTPAHHBIX JE; U MMEIOT TpUd oT «1ist
BHYTPEHHEr0 IIOJB30BAHUS» JI0 «CEKPeTHO». bpaamu MoHHHHT
SIKOOBI CKadvalsl 3TH TeJerpaMMsbl riae- To B Korie 2009-ro — navane
2010 r. u 6su1 apecToBan B Mae 2010 r. Poulsen & Zetter, supra note
28. Beumy Bpemenun ero apecra «reierpammbel  WikiLeaksy,
BEPOSITHO, HE COCTABJISAIOT U MOJIOBUHBI BCETO MOTOKA TEJIErPaMM 3a
2010 r. ITooromy cBox Ttenerpamm 3a 2009 r. sBusercs Gonee
NMOJHBIM, XOTS W Oonee  JaBHUM,  HCTOYHHKOM  JUIs
uccnenoanus. MaTepBhio 110 Tenedony ¢ MarTeio A. PeliHombacoMm,
supra note 23;

Nurepepro 1o tenedony ¢ Jxeddpu Bepraepom, supra note
25 Wurepebio 1o tenaedony ¢ Matreio A. PeiiHonbacom, supra note
23.

MuHnucTepcTBO 00OPOHBI MMEET CBOM OIPAHMYEHUs JUIS MOJETOB
OJIK: 4T00bI BOCIOJIB30BATHCS OONBIIMM TPAKIAHCKUM CaMOJIETOM
tina bounr-737, nanpumep, OJIK 1o/kHa BKIIOYAaTh HE MEHEE IIATH
aneroB III1 wmnmum He menee tpex wieHoB Cenara. Id. YroGbr
BOCIIOJIB30BATHCSl  MajblM  CaMOJETOM KOPIIOPATUBHOIO — THIIA,
nanpumep, Gulfstream, OJIK nomkHa MMETh B CBOEM COCTaBe He
menee Tpex wieHoB IIIT mim He Menee oxHoro cenaropa. Id. M3-3a
TOr0, 4TO YHCJIO JOCTYIHBIX CAMOJIETOB OIPaHMYEHO, HEKOTOPbIC
O/JIK mone3yroTcst caMmoieTaMi KOMMEpYecKnX aBuKommanuii. Id.

Id.

1d.
See, e.g., Scenesetter for CODEL McCain/Lieberman to Munich,
WIKILEAKS (Feb. 4, 2009),

http://wikileaks.org/cable/2009/02/09BERLIN 142.html; Scenesetter
for CODEL Rogers Visit to Warsaw, WIKILEAKS (Apr. 1,2009),
http://wikileaks.org/cable/2009/04/09WARSAW351 .html.

See, e.g., CODEL Payne-Tanzania Visit (Nov 13-15), WIKILEAKS
(NOV. 13, 2009),
http://wikileaks.org/cable/2009/11/09DARESSALAAM780.html;
Three Congressional Chairman [sic] Bring Message of Support to
President Calderon, WIKILEAKS (Apr. 8, 2009),
http://wikileaks .org/cable/2009/04/09MEXICO 1020.html.

See, e.g., CODEL Biden’s Meeting with President Zardari,
WIKILEAKS (Feb. 6, 2009),
http://wikileaks.org/cable/2009/02/09ISLAMABAD266.html;
CODEL Bishop Meeting with Iraqi Council of Representatives
Speaker Ay ad Al-Samarraie, WIKILEAKS (Aug. 8, 2009),
http://wiki leaks.org/cable/2009/08/09BAGHDAD2 134 .html.
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39.Telephone Interview with Matthew A. Reynolds, supra note 23;
Telephone Interview with Jeffrey Bergner, supra note 25; see also,
e.g., Representative Faleomavaega’s Visit Highlights Compact
Issues, WikiLeaks (Mar. 11, 2009),
http://wikileaks.org/cable/2009/03/09KOLONIA

29.html (“Rep. Faleomavaega followed most of the extensive
schedule prepared by post, but he and the Micronesians apparently
preferred to meet on their own, perhaps to encourage a more open
dialogue.”); TFHO1: Honduras Coup Sitrep #69, WikiLeaks (Oct. 2,
2009), http:/
wikileaks.org/cable/2009/10/09TEGUCIGALPA1007.html  (“The
CODEL . .. arranged its own

40.Telephone Interview with Matthew A. Reynolds, supra note 23;
Telephone Interview with Jeffrey Bergner, supra note 25.

41.See, e.g., Country Clearance Granted for CODEL Webb,
WikiLeaks (Aug. 5, 2009),
http://wikileaks.org/cable/2009/08/09PHNOMPENH554 . html.

42.Telephone Interview with Matthew A. Reynolds, supra note 23;
Telephone Interview with Jeffrey Bergner, supra note 25.

43.Telephone Interview with Matthew A. Reynolds, supra note 23;
Telephone Interview with Jeffrey Bergner, supra note 25; see also
Emily Heil, Rohrabacher Says Clinton Made “Rea- sonable
Request”, Posting to In the Loop, Wash. Post (Apr. 23, 2012, 12:45
PM), http://www
.washingtonpost.com/blogs/in-the-loop/post/rohrabacher-says-
clinton-made-reasonable-re

quest/2012/04/23/gIQAGGOHCT blog.html (discussing how
Secretary Hillary Clinton ordered a military jet not to leave for
Afghanistan with Congressman Dana Rohrabacher aboard).

44.Telephone Interview with Matthew A. Reynolds, supra note 23;
Telephone Interview with Jeffrey Bergner, supra note 25.

45.Telephone Interview with Matthew A. Reynolds, supra note 23;
Telephone Interview with Jeffrey Bergner, supra note 25; see also
David Binder, Javits and Pell Fly to Cuba Despite Objections of
U.S., N.Y. Times, Sept. 28, 1974, at 1 (reporting on such a trip to
Cuba by Senators Jacob Javits and Claiborne Pell); Ben Fox,
DeMint Honduras Trip Planned in Defiance of U.S. Policy,
Huffington Post (Oct. 3, 2009, 12:50 AM),
http://www.huffingtonpost.com/ 2009/10/02/demint-honduras-trip-
plan n 307632.html (reporting on a planned trip by Sena- tor
DeMint to meet with the interim government of Honduras, which
the Obama Administra- tion has refused to recognize); CODEL
Kerry’s Meeting with Sudanese Presidential Advisor Nafie,
WikiLeaks (Apr. 21, 2009),
http://wikileaks.org/cable/2009/04/09KHARTOUMS39

.html (“[Senator Kerry] noted that, over Bush Administration
objections, he had traveled to Syria twice and met with President
Assad.”).

46. CODEL members generally maintain a united front with the
executive on matters of policy. See, e.g., CODEL Lynch Meets
Asad, Muallim, WikiLeaks (Apr. 6, 2009), http:/
wikileaks.org/cable/2009/04/09DAMASCUS252.html (reporting a
CODEL’s expression of sup- port for President Obama’s stated
preference for engagement as a means of resolving foreign policy
problems); CODEL McConnell, WikiLeaks (Apr. 20, 2009),
http://wikileaks.org/cable/ 2009/04/09KABUL987.html (“Senator
McConnell affirmed the Administration’s position that the United
States secks a level playing field for candidates competing in the
August election.”).
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41

42

43

44

45

46

HNurepesbio mo tenedony ¢ Matteio A. PeitHosbacoMm, supra note 23;
HnTepsrio 1o tenedony ¢ xeddpu bepraepom, supra note 25; see
also, e.g., Representative Faleomavaega’s Visit Highlights Compact

Issues, WIKILEAKS (Mar. 11, 2009),
http://wikileaks.org/cable/2009/03/09KOLONIA ~ 29.html  («ITo
Gonpmieit  wactm  unen  [ITIdaneomaBaera  mpuiaepKUBAICSK

obmmpHOro rpaduka, MOArOTOBICHHOIO MOCONBCTBOM, HO OH H
MHKPOHE3UHIIBI SIBHO IIPEITOYUTAIIH BCTPEYATHCSI CAMOCTOSTEIIBHO —
BO3MOXHO, € IIeJbI0 Ooiee oTkpbIToro auaiora»); TFHOIL: Honduras

Coup Sitrep #69, WIKILEAKS (Oct. 2, 2009), http:/
wikileaks.org/cable/2009/10/09TEGUCIGALPA1007.html
(«OJIK . . . opraHu3oBaja COOCTBEHHBIC BCTPEUYH B IIPE3UICHTCKOM

JBopie ¢ (paKTHYECKUM IJIaBOil PeKMMa MPEe3nIeHTOM MHUKEIeTTH,

uyieHaMd  BepxoBHOro cyzma, u30MparenbHOW  KOMHCCHH U
MPEJCTaBUTENSMU IPAKAAHCKOTO O0LIECTBAY).

HNurepesbio mo tenedony ¢ Matteio A. PeitHosbacoMm, supra note 23;
HNurepesio no tenedony ¢ [Hreddpu Bepraepom, supra note 25.

See, e.g., Country Clearance Grantedfor CODEL Webb,
WIKILEAKS (Aug. 5, 2009),

http://wikileaks.org/cable/2009/08/09PHNOMPENHS5 54 .html.

HMurepssio no tenepony ¢ Mattsio A. PeitHonbicom, supra note 23;
Hurepsslo 1o Tenedony ¢ Jxeddpu bepruepom, supra note 25.
HNurepesbio mo tenedony ¢ Matteio A. PeitHosbacoMm, supra note 23;
Nurepepio mo tenedony ¢ hxebdpu Bepraepom, supra note 25;
seealso Emily Heil, RohrabacherSays Clinton Made “Reasonable
Request”, Posting to In theLoop, WASH. POST (Apr. 23, 2012,
12:45 PM),
loop/post/rohrabacher-says-clinton-made-reasonable-re
quest/2012/04/23/gIQAGGOHCT blog.html (o TOM, KaK
roccekpetapb Xwuiapu KIMHTOH 3amperusia BbUIET BOECHHOIO

http://www.washingtonpost.com/blogs/in-the-

camoriera B Aranucran ¢ KonrpeccmeHom Jlanoi Popabaxepom Ha
oopTy).

HNurepebio mo tenedony ¢ Matteio A. PeitHosbacoMm, supra note 23;
Hurepsslo 1o Tenedony ¢ Jxeddpu bepruepom, supra note 25.
HNurepesbio mo tenedony ¢ Matteio A. PeitHosbacoM, supra note 23;
Nurepesio mo tenedony ¢ xebdpu Bepraepom, supra note 25; see
also David Binder, Javits and Pell Fly to Cuba Despite Objections of
U.S., N.Y. TIMES, Sept. 28, 1974, at 1 (o Takoit noe3nke Ha KyOy
cenaropoB JIxekoba [Dxasurca m Kueitbopua Ilemna); Ben Fox,
DeMint Honduras Trip Planned in Defiance of U.S. Policy,
HUFFINGTON  POST  (Oct. 3, 2009, 12:50 AM),
http://www.huffingtonpost.com/  2009/10/02/demint-honduras-trip-
plan_n_307632.html (o manupoBaBmIeiicss ToOe3/Kke ceHaTOpa
JleMuHTa JUIsl BCTPEYH C NEPEXOAHBIM IIPAaBUTENLCTBOM [ OHIypaca,
Kkotopoe  aamuHucTpanmus — OGambl  OTKa3amach
CODELKerry's Meeting with Sudanese Presidential ~Advisor
Nafie, WIKILEAKS (Apr. 21, 2009),
http://wikileaks.org/cable/2009/04/09KHARTOUMS39 html
(“[Cenatop  Keppwu]
agmuHucTpaunu Byma seran B CHpHIO ABaXIbl M BCTpEHasCs C

MPHU3HATD);

3aMETHJ,  4TO  W3-32  BO3PaKCHUH
MPEe3uJCHTOM ACaZoM»).

B Bompocax mnomutuku wienst OJIK B [eIOM BBICTYHAIOT C
HCTIONTHUTENBbHOM BIacThio eauHbIM (ponToM. See, e.g., CODEL
Lynch Meets Asad, Muallim, WIKILEAKS (Apr. 6, 2009), http://
wikileaks.org/cable/2009/04/09DAMASCUS252.html (o
BBIPAKEHHH NOJIEPKKU co cropoHbl OJIK 3asBiieHHIO Tpe3uaeHTa
Ob6amsl 0  [eperoBopax  Kak  CPEJACTBE  pa3pellieHHs
BHEIITHETIOJIUTHIECKUX MPOobIIeM); CODEL

McConnell, WIKILEAKS (Apr. 20, 2009),

http://wikileaks.org/cable/2009/04/09KABUL987.html  («Cenarop

MakkoHHET TOATBEPAMNII IO3UIUKD aAMUHUCTPALIMHM B OTHOILUCHUU
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47.See, e.g., CODEL Kyl’s Meeting with Prime Minister
Netanyahu: What Will the U.S. Do About Iran?, WikiLeaks (Apr.
28, 2009), meetings at the Presidential Palace with de facto regime
President Micheletti, the Supreme Court, the Elections Tribunal
(TSE), and representatives of civil society.”).
http://wikileaks.org/cable/2009/04/09TELA- VIV936.html
(“President Obama will pursue engagement, but Kyl said he doubted
it would be successful. We should consider what to do in the mean
time.”); Congressmen Kirk and Larsen’s

Meeting with Minister of Commerce Chen Deming, WikiLeaks
(June 5, 2009), http://wikileaks
.org/cable/2009/06/09BEIJING1500.html  (“[Congressman  Mark
Kirk] stated that the Adminis- tration’s projection of the U.S. budget
deficit is well below what it will really be ”); Senator

Webb’s August 19-20 Meetings in Hanoi, WikiLeaks (Aug. 27,
2009), http://wikileaks.org/  cable/2009/08/09HANOI803.html
(reporting that Senator James Webb criticized U.S. policy regarding
competing territorial claims in the South China Sea as “not
sufficient” and “overly tactical”).

48.Telephone Interview with Rachael Leman, Deputy Staff Dir.,
Rules Comm., U.S. House of Representatives (Nov. 5, 2012).
During the Bush Administration, Vice President Dick Cheney
encouraged members of Congress to establish an interparliamentary
training program with Morocco under the House Democracy
Partnership, but legislators declined to do so on the ground that the
Moroccan Parliament failed to satisfy certain legislatively
established criteria for participation. Id. For an overview of the
House Democracy Partnership’s practice of encouraging
collaboration in the development of foreign legislative institutions,
see infra note 134 and accompanying text.

49. Infra notes 5658, 60—65.

50.See, e.g., Belarus: CODEL Cardin Secures AMCIT’s Release,
Advances Dialogue, WikiLeaks (July 3, 2009),
http://wikileaks.org/cable/2009/07/09MINSK217.html (reporting on
a meeting between CODEL members and President Lukashenka);
CODEL Hoyer Focuses on FTA and Plan Colombia in Cartagena
and Medellin (April 6-8), WikiLeaks (Apr. 27, 2009),
http://wikileaks.org/cable/2009/04/09BOGOTA1359.html
(documenting CODEL members’ discussion of a trade promotion
agreement with President Uribe); CODEL Meeks Meeting with
Mugabe, WikiLeaks (Sept. 4, 2009),
http://wikileaks.org/cable/2009/09/0OHARARE707.html (reporting
on a meeting with President Mugabe); CODEL Price: Colombians
Emphasize Defense Cooperation, Free Trade and Reelection,
WikiLeaks  (Sept. 11,  2009), http://wikileaks.org/cable/
2009/09/09BOGOTA2923.html (describing a meeting with a
USAID-funded NGO); Speaker Pelosi Meeting with New Iraqi
Speaker Samarraie, WikiLeaks (May 14, 2009), http://wikileaks
.org/cable/2009/05/09BAGHDAD1266.html (recounting a meeting
between Speaker Nancy Pelosi and the speaker of the Iraqi Council
of Representatives).

51.The WikiLeaks cables may be somewhat misleading in this
regard. By documenting only a small number of interparliamentary
contacts, they seem to suggest that contacts of that kind are rare. It
appears, however, that members of Congress are involved in a
variety of interparliamentary exchanges with members of foreign
legislative bodies. See infra note 132 (citing authorizing statutes). It
would not be surprising if State Department cables did not report the
full extent of those exchanges, which Foreign Service Officers
presumably do not attend.

52.Cf. Afghans Seek Improved Judicial Security: CSTC-A Agrees
to Support Training Ef- forts but More Resources Likely Necessary,
WikiLeaks (Oct. 10, 2009), http://wikileaks.org/
cable/2009/10/09KABUL3185.html (describing a meeting between
Senator Lindsey Graham and the Afghan chief justice).
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52

toro, uro Coexunenubie IlltaTel XoTean Obl PaBHBIX YCIOBHH JUIs
KaH/IM/IaTOB Ha aBI'yCTOBCKHX BBIOOPAX»).
See, e.g., CODEL Kyi's Meeting with Prime Minister Netanyahu:
What Will the U.S. Do About Iran?, WIKILEAKS (Apr. 28, 2009),
http://wikileaks.org/cable/2009/04/09TELA- VIV936.html
(«IIpesument Obama cTpeMuTcst K meperoBopam, Ho Kaii ckasai, 4ro
coMHeBaercs B ycrexe. [Ioka 4To MbI PeIInM, 4TO JeNaTh Jajbliie);
Congressmen Kirk and Larsen's Meeting with Minister of Commerce
Chen Deming, WIKILEAKS (June 5, 2009),
http://wikileaks .org/cable/2009/06/09BEIJING 1500.html
(«[Konrpeccmen Mapk Kupk] 3asiBUIL,YTO MPOrHO3 aMUHUCTPALIUH
mo geduuuTy OKOKETa TOpa3go HIDKEe TOro, KOTOPBIA Oyaer Ha
camoMm jnene. Senator Webb's August 19-20 Meetings in Hanoi,
WIKILEAKS (Aug. 217, 2009), http://wikileaks.org/
cable/2009/08/09HANOI803.html (o kpuruke cenaropa Jlxeiimca
Be66a B anpec peakumum CIIA Ha BcTpedHBIE TEppUTOPHAIBHBIC
nperensun B lOxHo-Kutaiickom Mope: «HemocTaTouHas» U
«CITHIIKOM TaKTHYECKAs»).
HnTepsrio 1o Tenedony ¢ Peituen Jleman, 3amaupexropa 1o kajapam
Kommurera o pernamenty Ianatsr npeacrasureneii CIIA (5 HosIOpst
2012 r.). Bo Bpemst agmunucTpanuu bByma Bune-npesuneHt Juk
Yeitnn npusbiBan wieHoB KoHrpecca co3JaTh MeEKIaplaMEHTCKYIO
yueOHyt0 mporpamMmy ¢ Mapokko B pamkax «[laptHepctBa 3a
nemokpaturo»  Ilamatel  mpencraBuTened, HO — 3aKOHOIATENH
OTKA3aJiCh HA TOM OCHOBaHHMH, YTO MAapOKKAHCKHiH MapiaMeHT He
COOTBETCTBOBAJI OIPE/ICICHHBIM 3aKOHOMATEIBHO YCTAHOBJICHHBIM
kputepusm ydactus. Id. O gestensHOCTH
«[TapTHEpCTBa» 1O COACHCTBUIO COTPYAHHYECTBY B 00JIACTH
Pa3BUTHS 3aKOHOAATEIBHBIX
MHCTUTYTOB B JIPYTMX CTpaHaxX cM. IpuM. 134 ¥ compoBOsKIaromIHit
tekct.Infra notes 56-58, 60-65.See, e.g., Belarus: CODEL Cardin
Secures AMCIT’s Release, Advances Dialogue, WIKILEAKS (July
3, 2009), http://wikileaks.org/cable/2009/07/09MINSK217.html
(otger o Bcrpeue wieHoB OJIK ¢ mnpesmaenrom JlykamieHko);
CODEL Hoyer Focuses on ETA and Plan Colombia in Cartagena
and Medellin (April 6— 8), WIKILEAKS (Apr. 27, 2009),
http://wikileaks.org/cable/2009/04/09BOGOTA 1359.html
(obcyxnenne unenamu OJIK cornamieHust O pa3BUTHH TOPTOBIH C
npesunentom Ypubde); CODEL Meeks

Meeting  with WIKILEAKS (Sept.

4, 2009)
http://wikileaks.org/cable/2009/09/09HARARE707.html (otuer o
BcTpeue ¢ mpesujaeHTom Myrabe); CODEL Price: Colombians
Emphasize Defense Cooperation, Free Trade and Reelection,
WIKILEAKS  (Sept. 11, 2009), http://wikileaks.org/cable/
2009/09/09BOGOTA2923.html (o BCTpeye c HI'O,
¢unancupyemeimu AMP CIIA); Speaker Pelosi Meeting with New
Traqi Speaker Samarraie, WIKILEAKS (May 14, 2009),
http://wikileaks .org/cable/2009/05/09BAGHDAD 1266.html (o
Berpeue crimkepa Houeu Ilenocu u cimkepa CoBeta npejcTaBuTelei
Hpaxa).

Mugabe,

Tenerpammel WikiLeaks Moryr Heckoinbko BBOIUTH B 3a0IIyskKJICHHE
B OTOM OTHOUIECHHH. JIOKyMEHTHpYs JIMIIb HEOONBIIOE YHCIO
MEXIapJaMEHTCKUX KOHTAKTOB, OHM MOTYT CO3JaTh BIEYaTICHHUE,
YTO KOHTAKTHI TAKOro poja peiaku. OIHAKO, KaK NpPEACTaBIISETCS,
wieHsl KoHrpecca y4acTBYIOT B CaMbIX PasHBIX MEXIApIaMEHTCKUX
00MEHaxX C YIeHAMH MHOCTPAHHBIX 3aKOHOJATENbHBIX OpraHoB. CM.
HIDKe npuM. 132 (co cchIIKO Ha pa3pelnalonye 3aKoHbl). bbiio 6b1
HEYyIIMBUTENIBHO, eciu  Obl TenerpamMmsl  l'ociemapraMeHTa He
coo0mani o TMOJHOM O00BeMe OTHX OOMEHOB, Ha KOTOPBIX
JIMIUIOMATBI, O-BUIMMOMY, HE IPHCYTCTBYIOT.

Cf. Afghans Seek Improved Judicial Security: CSTC-A Agrees to
Support Training Efforts but More Resources Likely Necessary,
WIKILEAKS (Oct. 10, 2009), http://wikileaks.org/
cable/2009/10/09KABUL3185.html (o Bctpeue cenaropa JInuacu
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53.See, e.g., Jordan: CODEL Ackerman Focused on Regional
Security Issues and Coopera- tion, WikiLeaks (June 4, 2009),
http://wikileaks.org/cable/2009/06/09AMMAN1267.html (“The
delegation thanked [General] Raqgad for his cooperation and
assured him that the U.S. Congress would continue to provide
resources in support of our bilateral agenda.”).

54.See, e.g., CODEL Carper Stresses Need for Greater Afghan
Leadership on Governance and Addresses Civilian Casualties,
WikiLeaks (June 1, 2009), http://wikileaks.org/cable/2009/
06/09KABUL1378.html (“The Codel delivered effective USG
messages to Karzai and other senior Afghan officials regarding the
need for improved governance.”); CODEL Schiff Meetings with the
Defense Minister and Parliamentarians, WikiLeaks (July 22, 2009),
http://wikileaks .org/cable/2009/07/09TUNIS506.html (“Rep. Ortiez
[sic] said . . . that the US hoped to work to share intelligence and [to
work] against transnational terrorists. The US would respond if
Tunisia were attacked.”); Ghana Promotes Regional Investment Hub
to CODEL Butterfield, WikiLeaks (Aug. 25, 2009),
http://wikileaks.org/cable/2009/08/09 ACCRA832 .html (“Repre-
sentative Butterfield concluded by pledging U.S. commitment to
partnering with Ghana in its development and to stimulating
investment in ‘the emerging market of West Africa.” ”); Haiti:
CODEL Conyers Meets President, Prime Minister, WikiLeaks (Apr.
30, 2009), http://wikileaks
.org/cable/2009/04/09PORTAUPRINCE451.html (“Chairman
Conyers and his delegation promised the U.S. would continue to
support Haiti.”); Three Congressional Chairman [sic] Bring
Message of Support to President Calderon, supra note 37 (“During a
cordial meeting with the President the three chairmen emphasized
that the U.S. would support Mexico for the ‘long haul’ in the effort
against organized crime, offered to do what was possible to expedite
Merida support, and expressed their personal appreciation for
President Calderon’s courage.”); see also David E. Sanger, With
Rice out, President Is Expected to Name Kerry as Secretary of State,
N.Y. Times, Dec. 17, 2012, at Al4, available at
http://www.nytimes.com/2012/12/17/us/politics/ ~ obama-expected-
to-name-kerry-as-secretary-of-state.html (“[Senator Kerry]
conducted a series of quiet missions on behalf of the president,
notably at moments of crisis with Afghanistan and Pakistan.”).

55.Telephone Interview with Matthew A. Reynolds, supra note 23.

56.CODEL Pelosi Discusses Energy Conservation and Emissions
Reduction with Shanghai Entrepreneurs, WikiLeaks (May 29,
2009), http://wikileaks.org/cable/2009/05/09SHANG- HAI241.html;
CODEL Pelosi Engages U.S. Business Community in Shanghai,
WikiLeaks (May 26, 2009),
http://wikileaks.org/cable/2009/05/09SHANGHAI233 .html;
CODEL Pelosi May 27 Meeting with PRC President Hu Jintao,
WikiLeaks ~ (May 29, 2009), http://wikileaks.org/cable/
2009/05/09BEIJING1428.html; CODEL Pelosi Meeting with
Shanghai People’s Congress Chair- man, WikiLeaks (May 25,
2009), http://wikileaks.org/cable/2009/05/09SHANGHAI229.html;
CODEL Pelosi, Shanghai Mayor Discuss Climate Change,
WikiLeaks (May 26, 2009), http:/
wikileaks.org/cable/2009/05/09SHANGHAI232.html; CODEL
Pelosi’s Meeting with Shanghai Catholic Bishop Jin, WikiLeaks
(May 25, 2009), http://wikileaks.org/cable/2009/05/09SHANG
HAI230.html.

57.See supra note 56.
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57

I'poma 1 npejicesiaTens BepXoBHOro cyjna Adranucrana).

See, e.g., Jordan: CODEL Ackerman Focused on Regional Security
Issues and Cooperation, WIKILEAKS (June 4, 2009),
http://wikileaks.org/cable/2009/06/09AMMAN1267.html
(«enerarus nobnarogapuna [renepainal) Pakkana 3a
COTpyIHHUYECTBO M 3aBepmiia ero, yro Konrpecc CILA mpomomxkut
NPENOCTABIATE PEeCypChl B IOJUICPXKKY Halleil JBYCTOpOHHeit
TIOBECTKH JHA»).

See, e.g., CODEL Carper Stresses Need for Greater Afghan
Leadership on Governance and Addresses Civilian Casualties,
WIKILEAKS (June 1, 2009), http://wikileaks.org/cable/2009/

06/09KABUL1378.html («OK mnepenana Kapszarwo u apyrum

BBICOKMM  JIOJDKHOCTHBIM  JMnaM  AdraHucraHa  TBEpAYIO
ybexxmenoct  mpaButenbcrBa CIHA B HeoOXoauMmocTH
COBEPIICHCTBOBAHMS  ympasieHHs crpaHoi»); CODEL  Schiff

Meetings with the Defense Minister and Parliamentarians,
WIKILEAKS (July 22, 2009),
http://wikileaks.org/cable/2009/07/09TUNIS506.html  («Ynen TIIT
Optuc [rak B opurunane] ckasai... uto CIIA nanerorcs paboTtath
HaJ OOMEHOM pa3BeJJaHHBIMH M [IPOTHB] TpaHCHALIMOHAIBHBIX
CIHIA
HaraieHnio» ); Ghana Promotes Regional Investment Hub to CODEL
Butterfield, WIKILEAKS (Aug. 25, 2009),
http://wikileaks.org/cable/2009/08/09ACCRA832.html («B
saxmoueHne wieH [II1 batrepduua 3asBuiI O NPHUBEPKCHHOCTH
CIIA maptHepcTBy ¢
CTHMYJIMPOBAHHIO HHBECTUIIMI B ‘pa3BUBAIOIIMIICS PHIHOK 3amaHoi
Adpuxu’»); Haiti: CODEL Conyers Meets President, Prime
Minister, WIKILEAKS (Apr. 30, 2009),
http://wikileaks.org/cable/2009/04/09PORTAUPRINCE451.html

(«Ilpencenarens Konbepc n ero meneranms noobemany, uro CIIA

TEPPOPUCTOB. OTBETAT, ecoM TyHHC TIOJIBEpPrHeTCs

Tanoii wHa Omaro ee pas3BUTHS ©

npogokat cBow moguepkky [awmtm»); Three Congressional
Chairman [sic] Bring Message of Support to President Calderon,
supra note 37 («B xome cepievHON BCTpEYM C HPE3UICHTOM TPH
npencenarenss noguepkuynan, uro CIIA Oyayr mnomaepxuBaTh

Gopsbe ¢
ciaenatb  Bce

Mekcuky B ‘IONTOCPOYHOH  mepcrekTuBe’ B

OpPraHU30BaHHON  IPECTYIHOCTBIO,  IIPEUIOKHIN
BO3MOKHOE JIJIsl YyCKOPEHHs MOAIEP’KKH MepHIbl M BBIPA3HIIH CBOIO
JMYHYI0 TIPU3HATENBHOCTH Mpe3uieHTy KaibIepoHy 3a  ero
MyX)ecTBo»); see also David E. Sanger, With Rice out, President Is
N.Y.TIMES,

available at

Expected to Name Kerry as Secretary of State,
Dec. 17, 2012, at Al4,
http://www.nytimes.com/2012/12/17/us/politics/ obama-expected-to-
name-kerry-as-secretary- of-state.html («[Cenarop Keppu] mposein
pia He a(UIIMPOBABIIMXCS MHCCHH OT HMEHH IIPE3HICHTA,
0coOCHHO B MOMEHTHI KpH3Hca ¢ Adranucranom u [lakucraHom»).
HnTepBbio 1o tenedony ¢ MaTteio A. PeitHonbicom, supra note 23.
CODEL Pelosi Discusses Energy Conservation and Emissions
Reduction with Shanghai Entrepreneurs, WIKILEAKS (May 29,
2009), http://wikileaks.org/cable/2009/05/09SHANG- HAI241.html;
CODEL Pelosi Engages U.S. Business Community in Shanghai,
WIKILEAKS (May 26, 2009),
http://wikileaks.org/cable/2009/05/09SHANGHAI233.html; CODEL
Pelosi May 27 Meeting with PRC President Hu Jintao, WIKILEAKS
(May 29, 2009), http://wikileaks.org/cable/ 2009/05/09BEIJING
1428.html; CODEL Pelosi Meeting with Shanghai People's Congress
Chairman, WIKILEAKS (May 25, 2009),
http://wikileaks.org/cable/2009/05/09SHANGHAI229.html; CODEL
Pelosi, Shanghai Mayor Discuss Climate Change, WIKILEAKS

(May 26, 2009), http://
wikileaks.org/cable/2009/05/09SHANGHAI232.html; CODEL
Pelosi’s  Meeting  with ~ Shanghai  Catholic ~ Bishop  Jin,
WIKILEAKS (May 25, 2009),

http://wikileaks.org/cable/2009/05/09SHANG HAI230.html.
See supra note 56.
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58. See CODEL Hears IDP Problems at Darfur’s Zam Zam IDP
Camp, WikiLeaks (Aug. 23, 2009),
http://wikileaks.org/cable/2009/08/09KHARTOUM970.html.

59. Legislators have on occasion expressed distrust of executive
reports. In late 1979, for example, Senator Jesse Helms sent some of
his staff to the Lancaster House Conference in London to observe
talks aimed at facilitating an agreement on the terms for establishing
a new, independent government for Rhodesia. The senator
reportedly sent his own staff rather than wait for State Department
reports because he did not “trust the State Department on th[e]
issue.” James Reston, The Chaos in Foreign Affairs, N.Y. Times,
Sept. 21, 1979, at 27 (internal quotation marks omitted); see also
Cecil V. Crabb, Jr. & Pat M. Holt, Invitation to Struggle 19-20 (4th
ed., 1992) (“[T]he legislative branch has made increasing efforts to
acquire its own sources of information in order not to remain
dependent upon information supplied by executive officials.”).

60.CODEL Kerry Presses Syrian Vice President on Specifics,
WikiLeaks (Mar. 6, 2009),
http://wikileaks.org/cable/2009/03/09DAMASCUS176.html.

61. Punjab Governor Taseer Tells CODEL Kyl That Extremism Is
Limited to Small Minor- ity, WikiLeaks (Apr. 10, 2009),
http://wikileaks.org/cable/2009/04/09LAHORE72 html.

62.Senator Webb’s August 19-20 Meetings in Hanoi, WikiLeaks
(Aug. 27, 2009), http://
wikileaks.org/cable/2009/08/09HANOIS03.html.

63. Congressmen Kirk and Larsen’s Meeting with Minister of
Commerce Chen Deming, WikiLeaks (June 5, 2009),
http://wikileaks.org/cable/2009/06/09BEIJING1500.html.

64. Bouteflika: Serious Western Sahara Autonomy Is More Than
Sovereignty over Garbage Collection, WikiLeaks (June 3, 2009),
http://wikileaks.org/cable/2009/06/09ALGIERS514.html. For other
communications of this kind, see, for example, Jordan: CODEL
Ackerman Focused on Regional Security Issues and Cooperation,
WikiLeaks (June 4, 2009), http://wikileaks.org/cable/
2009/06/09AMMAN1267.html (“Congressman Ellison asked the
King to consider partnering with well-known Minnesota companies
that specialized in water resource management.”).

65. See, e.g., NODEL Kirk Takes up Security Issues and Visa
Program During Mexico Visit, WikiLeaks (July 7, 2009),
http://wikileaks.org/cable/2009/07/09MEXICO1971.html  (describ-
ing Congressman Kirk’s statement of a desire to “facilitate U.S. visa
issuance to the grandpar- ents of constituents in his district”);
Senator Nelson Raises Concerns over Contaminated Drywall with
AQSIQ, WikiLeaks (Aug. 20, 2009),
http://wikileaks.org/cable/2009/08/09SHANG- HAI367.html
(describing a complaint by Senator Bill Nelson about constituents
that had suf- fered from contaminated Chinese-made drywall); Visit
of Senators Cardin, Mikulski, and Wicker to Montenegro,
WikiLeaks (June 1, 2009), http://wikileaks.org/cable/2009/06/
09PODGORICA132.html  (describing statements by Senator
Barbara Mikulski promoting stronger ties between Maryland and
Montenegro).

66. Crabb & Holt, supra note 59, at 277.

67. Susan Webb Hammond, Congress in Foreign Policy, in The
President, the Con- gress, and Foreign Policy 67, 83 (Muskie et al.
eds., 1986).

68. Barry M. Blechman, The New Congressional Role in Arms

Control, in A Question of Balance: The President, the Congress, and
Foreign Policy 109, 122-23 (Thomas E. Mann ed., 1990).
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See CODEL HearsIDP Problemsat Darfur's Zam Zam IDP Camp,

WIKILEAKS (Aug. 23, 2009),
http://wikileaks.org/cable/2009/08/09KHARTOUM970.html.
3aKoHOJATEIM  MHOTAA  BBIPAKAIOT — HEJOBEpPHE K  OTYETaM

HMCHOJIHUTENbHOM Bnactu. Hanpumep, B kxonune 1979 r. cenarop
Jhxeccn
koH(pepernnuio B Jlankactep-xayc B JloHnoHe mist HaOmroneHUs 3a

XeaMc  HampaBWJI  4acTh CBOMX  COTPYJAHHKOB Ha
NeperoBOpaMy, HAMpaBICHHBIMH Ha JOCTH)XKCHHE COIJIAIICHHS 00
YCIIOBHSIX CO3IaHHsI HOBOTO HE3aBHCHMOTO IpaBUTEIbCTBA Ponesnn.
CeHatop, Kak COOOLIAIOCh, OTIPABUI COOCTBEHHBIX COTPYAHHKOB
BMECTO TOT0, 4TOOBI JKaTh O0T4ETOB ['Oc/ienapTaMeHTa, OTOMY 4TO
«ue nosepsn [ocnenmaprameHTy B 3TOM Bompocey». James Reston,
The Chaos in Foreign Affairs, N.Y. TIMES, Sept. 21, 1979, at 27
(internal quotation marks omitted); see also CECIL V. CRABB, JR.
& PAT M. HOLT, INVITATION TO STRUGGLE 19-20 (4th ed.,
1992) («3akoHonaTenbHas BIACTh NpUIIAraeT Bce Ooublle YCHITHI
JUTSL TIOJTYYCHUsI COOCTBEHHBIX MCTOYHUKOB MH(OpPMAIMU, 4TOOBI HE
3aBUCETh OT HMH(OPMAILMK, I[PEJOCTABIAEMOIl TODKHOCTHBIMU
JIMIAMHU UCHIOJIHUTEIBHOM BIACTH).

CODEL Kerry Presses Syrian Vice Presidenton Specifics,
WIKILEAKS (Mar. 6, 2009
http://wikileaks.org/cable/2009/03/09DAMASCUS 176.html.

Punjab Governor Taseer Tells CODEL Kyi That Extremism
IsLimited to Small Minority, WIKILEAKS (Apr. 10, 2009),
http://wikileaks.org/cable/2009/04/09LAHORE72.html.

Senator Webb’s August 19-20 Meetingsin Hanoi, WIKILEAKS
(Aug. 217, 2009), http://
wikileaks.org/cable/2009/08/09HANOI803.html.

Congressmen Kirk and Larsen’s Meeting with Minister of
Commerce Chen Deming, WIKILEAKS (June 5, 2009),
http://wikileaks.org/cable/2009/06/09BEIJING1500.html.

Bouteflika: Serious Western Sahara Autonomy Is More Than
Sovereignty over Garbage Collection, WIKILEAKS (June 3, 2009),
http://wikileaks.org/cable/2009/06/09ALGIERS514.html.  [Ipyrue
COo00IIIeH s 3TOr0 pona cM., Harpumep, B Jordan: CODEL Ackerman
Focused on Regional Security Issues and Cooperation, WIKILEAKS
(June 4, 2009), http://wikileaks.org/cable/
2009/06/09AMMAN1267.htm] («KoHrpeccMeH DIIHCOH MOMPOCHIT
KOpOJISi PacCMOTPETh BO3MOXKHOCTH IAapTHEPCTBA C HM3BECTHBHIMH
KOMITaHUSIMH MHUHHECOTBI, CIICHHAIM3UPYIOLIUMHICS HA YIPaBICHHN
BOJIHBIMHU PECYpPCAMM).

See, e.g., NODEL Kirk Takes up Security Issues and Visa Program
During  Mexico  Visit, WIKILEAKS (July 7, 2009),
http://wikileaks.org/cable/2009/07/09MEXIC01971.html (o
3asBJICHUH KOHrpeccMeHa Kupka IO I0BOJY JKelaHUs «yIPOCTUTH
Botauy Bu3 CIIA 6GaGymkam u jexymkam u3dupareneil ero
okpyra»); Senator Nelson Raises Concerns over Contaminated
Drywall with AQSIQ, WIKILEAKS (Aug. 20, 2009),
http://wikileaks.org/cable/2009/08/09SHANG-  HAI367.html (o
skanmobe cexatopa buwmia Hembcoma o0 @ ero  m3mparensx,
MOCTPaJaBIIMX OT KHUTAHCKOrO TMIICOKApPTOHA C 3arps3HEHHAMH);
Visit of Senators Cardin, Mikulski, and Wicker to Montenegro,
WIKILEAKS (June 1, 2009), http://wikileaks.org/cable/2009/06/
09PODGORICA132.html

bapbapel Mukyneckn 00 ykperuieHunm cBsiseii Mbopuienga u

(kacaTeJIbHO  3asiBJIGHMH  CeHaTopa
YepHoropun).

CRABB & HOLT, supra note 59, at 211.

Susan Webb Hammond, Congressin Foreign Policy, in THE
PRESIDENT, THE CONGRESS, AND FOREIGN POLICY67, 83
(Muskie et al. eds., 1986).

Barry M. Blechman, The New Congressional Role in Arms Control,
in A QUESTION OF BALANCE: THE PRESIDENT, THE
CONGRESS, AND FOREIGN POLICY 109, 122—23 (Thomas E.
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http://wikileaks.org/cable/2009/08/09KHARTOUM970.html.

69.Cf. CODEL Wexler Tells Ankara That Gaza Response Undercut
Pro-Turkey Advocacy in Washington, WikiLeaks (Mar. 4, 2009),
http://wikileaks.org/cable/2009/03/09ANKARA336

.html (“As a valued and trusted friend of Turkey, Congressman
Wexler was uniquely positioned to deliver a message the Turks
needed to hear: Your response to the Gaza situation damaged
Turkey’s image in Washington. The Turks expressed their
appreciation for theCongressman’s friendship and frankness ).

70.James M. Lindsay, Congress and Diplomacy, in Congress
Resurgent 261, 278 (Randall B. Ripley & James M. Lindsay eds.,
1993) (“When presidents want to put pressure on another country,
but do not want to be seen doing so, Congress provides a convenient
villain.”).

71.Telephone Interview with Matthew A. Reynolds, supra note 23;
Telephone Interview with Jeffrey Bergner, supra note 25.

72.Telephone Interview with Matthew A. Reynolds, supra note 23;
Telephone Interview with Jeffrey Bergner, supra note 25; see also,
e.g., CODEL Burr Hears About Counterterrorism, Democracy
Promotion, Iran and Western Sahara, WikiLeaks (June 9, 2009),
http://wikileaks

.org/cable/2009/06/09RABAT479.html (“CODEL Burr learned a lot
about Moroccan—U.S. co- operation in a short time, especially
concerning counterterrorism and democracy promo- tion.”);
CODEL Meeks Discusses Human Rights and Democracy with
Senior Tunisian Officials, WikiLeaks (Sept. 1, 2009),
http://wikileaks.org/cable/2009/09/09 TUNIS644.html (reporting that
“discussions served as a useful opportunity for the Congressional
delegation to remind the [Tunisian government] that the [United
States] continues to focus on [democracy and human rights]
issues”).

73.Missing Referenced Cables, cable drum (Nov. 12, 2011),
http://www.cabledrum.net/ pages/referenced_cables.php. Comparing
the cables for 2009 to the public travel reports also suggests that the
WikiLeaks disclosure was incomplete. The released cables
document approximately 700 trips by federal legislators, while the
public reports document over 1,900. See supra notes 29-31 and
accompanying text. At least some of those 1,900 trips were likely
discussed in cables that WikiLeaks never even obtained.

74.Supra note 29.

75. Supra note 30.

76. Cf. R. Eric Petersen et al., Cong. Research Serv., R41388,
International Travel by Congress: Legislation in the 111th Congress,
Background, and Potential Policy Options (2010), available at
http://www.dtic.mil/cgi-bin/GetTRDoc?AD=ADAS528261
(providing an analysis of public reports on publicly financed
congressional travel); Memorandum from R. Eric Petersen, Analyst
in Am. Nat’l Gov’t, Cong. Research Serv., Terrence L. Lisbeth, Ref.
Ass’t, Cong. Research Serv., and Mabel Gracias, Library Technician
Ref. Ass’t, Cong. Research Serv., to Timothy V. Johnson,
Congressional International Travel: Data Since 1993 and Options
for Congress (Feb. 26, 2010), available at
http://hobnobblog.com/wp-con
tent/uploads/2013/06/CongressionalTravel 2010 Feb26.pdf (same)

77.The reasons for these nondisclosures are unclear. Sometimes
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Mann ed., 1990).

Cf. CODEL Wexler Tells Ankara That Gaza Response Undercut
Pro-Turkey Advocacy in Washington, WIKILEAKS (Mar. 4, 2009),
http://wikileaks.org/cable/2009/03/09ANKARA336.html («Kak
yBa)kaeMblil U HaJexkHbIH Apyr Typuun, kKourpeccMeH Bekciep umen
YHHKQJIBHYIO BO3MOXKHOCTb JIOHECTH IOCIAaHHE, KOTOPOE TYpKU
JIOJDKHBI OBUIM yCIIBIIIATB: Ballla peakius Ha cuTyauuio B I'ase
Hanecna ymepd wmumky Typumu B Bammnrrose. Typku
BBIPA3WIIM KOHIPECCMEHY CBOIO IPU3HATENBHOCTh 3a JPYxOy H
OTKPOBEHHOCTb...»).

70James M. Lindsay, Congressand Diplomacy, in CONGRESS
RESURGENT 261, 278 (Randall B. Ripley & James M. Lindsay
eds., 1993) («Korpma mnpesnmeHTHl XOTAT OKa3aThb JaBJiICHHE Ha
JPYTYI0 CTpaHy TaK, 4TOObl MX HE BHJCIM 3a OTHM 3aHITHEM,
Konrpecc npejicraer B 06pa3se y100HOT0 3101€5»).

71HWnTepBbio 10 Tenedony ¢ Marteio A. PeliHonbacoM, supra note
23; Uurepsbto 1o tenedony ¢ [preddpu bepraepom, supra note 25.

72Wntepsbio 10 Tenedony ¢ Marteio A. PeliHonbacoM, supra note
23; Untepssio 1o Tenedony ¢ xedhdpu bepraepom, supra note 25;
see also, e.g, CODEL Burr Hears About Counterterrorism,
Democracy Promotion, Iran and Western Sahara, WIKILEAKS
(June 9, 2009),
http://wikileaks .org/cable/2009/06/09RABAT479.html («3a
kopoTkoe Bpemsi wieH OJIK bepp MHOroe y3Hai o cOTpyJHHYECTBE
Mapokko u CIHA, ocobeHHO B TOM, 4YTO Kacaercs OOpbOBI C
TEeppopu3MOM © mpojBmwkeHuss aemokparum»); CODEL Meeks
Discusses Human Rights and Democracy with Senior Tunisian
Officials, WIKILEAKS (Sept. 1, 2009),
http://wikileaks.org/cable/2009/09/09 TUNIS644.html  (coobmenwue,
YTO «OOCYXKACHHS MOCIYKWIIM TOJIE3HOH BO3SMOXKHOCTBIO JUIS
neneranuu KoHrpecca HanmoMHHUTH [HpaBUTENBCTBY TyHHcCa], uTO
[Coennnennbie 1lTaThl] MPOXOIKAT YIAEIATH 0CO00C BHUMAHHE
BOIIPOCAM [JIEMOKpATUH U IIpaB 4eI0BeKa)».).

73Missing Referenced Cables, CABLE DRUM (NOV. 12, 2011),
http://www.cabledrum.net/ pages/referenced cables.php. CpaBaenue
tenerpamMm 3a 2009 r. ¢ oTyeraMu O IyOJHMYHBIX MOE3JKAX TaKkKe
CBH/ICTEIBCTBYET O TOM, 4TO packpbitne uHdpopmarmu WikiLeaks
661710 HETOJIHBIM. B OIyOIMKOBaHHBIX TeJerpaMmax
(benepanbHbIX
3aKOHOJIaTeNIeH, B TO BpeMsl Kak B ITyOIMUHBIX oT4yeTax — 6onee 1900

3aJI0OKyMEHTHPOBaHO ~ Okojo 700  moe3ok
noe3nok. Cm. mpum. 29-31 u conpoBoxiarooumii ux Ttekct. Ilo
MeHbIIeH Mepe HekoTopsle M3 3THX 1900 moesok 00CyK1anuch,
BEPOSATHO, B TeJerpammax, koropsie WikiLeaks naxe He mosydu.
74Supra note 29.

75Supra note 30.

76Cf. R. ERIC PETERSEN ET AL., CONG. RESEARCH SERV.,
R41388, INTERNATIONAL TRAVEL BY CONGRESS:
LEGISLATION IN THE 111TH CONGRESS, BACKGROUND,
AND POTENTIAL POLICY OPTIONS (2010), available at
bin/GetTRDoc?AD=ADAS528261
(mpefiocTaBlieHHe aHaNM3a ITyOJIMYHBIX OTYETOB O MOE3AKaX B

http://www.dtic.mil/cgi-

Konrpecce, punancupyembix rocyaapctsom); Ilamsthas 3amucka P.
Opuka Ilerepcena, ananuTuka no Borpocam npasutenscra CIIA,
Hccnenosarensckas ciyxba Konrpecca, Teppenca JI. JlucGera,
pedepenta, UCK, u Meiibn I'pacnac, d6ubnuorednoro pedepenta,
HUCK, Tumorm B. JKOHCOHY O MEXIYHApPOIHBIX IIOE31KAX
Kownrpecca: nannsie ¢ 1993 r. u BapuanTsl aerictBuii 1t Konrpecca
(26 despans 2010 r.),

http://hobnobblog.com/wp-
content/uploads/2013/06/CongressionalTravel_2010_Feb26.pdf
(same).
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members of Congress meet with foreign officials while vacationing
abroad. Telephone Interview with Matthew A. Reynolds, supra note
23. Meetings of this kind might yield State Department cables if the
legislators notify local embassy staff beforehand, and yet the public
reports would not document the travel because the legislators would
have paid for it themselves. Another possibility is that legislators
neglected to report their travel on return.

78.See, e.g., Russian Experts Give Congressman Rogers a Snapshot
of  Political  Debate,  WikiLeaks (May 13,  2009),
http://wikileaks.org/cable/2009/05/09MOSCOW1199.html (re-
porting on a meeting between Congressman Mike Rogers and
Russian scholars).

79.See, e.g., STAFFDEL Kuiken-Cammack’s Meeting with PM
Advisor Ron  Dermer, WikiLeaks (Dec. 18, 2009),
http://wikileaks.org/cable/2009/12/09TELAVIV2734.html.

80.The gap in these numbers may reflect the fact that a member of
the majority party, which in 2009 was the Democrats, usually
organizes and manages each CODEL. Telephone Interview with
Matthew A. Reynolds, supra note 23. Minority-only CODELSs tend
to be less common as a result. Id.

81.Interactive ~ Travel ~Map, U.S. Dep’t of  State,
http://www.state.gov/secretary/trvl/ map/ (last visited Aug. 28,
2013). I obtained the reported figure by counting each visit to a
foreign country as one trip.

82.This number counts Palestine and Taiwan as countries. It is only
possible to report a minimum figure because the House and Senate
intelligence committees typically do not report countries of
destination when their members travel abroad on committee
business. Most of the reports disclose only the destination region or
continent, or no destination at all. See, e.g., 155 Cong. Rec. H9666
(daily ed. Sept. 16, 2009) (reporting travel to the “Middle East,”
among other regions).

83.Gifts to Federal Employees from Foreign Government Sources
Reported to Employing Agencies in Calendar Year 2009, 76 Fed.
Reg. 2956 (Jan. 18, 2011).

84.This finding is generally consistent with data from other years.
E.g., Glenn R. Parker & Stephen C. Powers, Searching for
Symptoms of Political Shirking: Congressional Foreign Travel, 110
Pub. Choice 173, 189 (2002) (“There is strong evidence that foreign
travel is related to members’ responsibilities on congressional
committees. Specifically, membership on the House committees on
Appropriations, Armed Services, and International Relations is
related to higher levels of foreign travel.”).

85.Legislators tend to travel less frequently during election years.
Telephone Interview with Matthew A. Reynolds, supra note 23.

86.See, e.g., Arthur Bestor, “Advice” from the Very Beginning,
“Consent” When the End Is Achieved, 83 Am. J. Int’] L. 718 (1989)
(describing the important role of the Senate, and the exclusion of the
House, in the treaty-making process).

87.Telephone Interview with Matthew A. Reynolds, supra note 23.
88.1d.

89.1d.

90. 1Id.; Telephone Interview with Jeffrey Bergner, supra note 25.

91.Foreign Leaders and Dignitaries Who Have Addressed the U.S.
Congress: Fast Facts,
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uneHbl KoHrpecca BCTpedaroTesi ¢ MHOCTPAHHBIMH O(HIHAIbHBIMA
JIMIIaMU BO BpeMsi OTIIycKa 3a rpaHuieii. VIHTepBbio 1o tenedoHy ¢
Mbrrhio A. PelinHonbacom, npum. 23 Beime. Berpeun Takoro pona
MOrIM Obl IPUBECTH K OTIIPaBKe TejerpamMm [ocenapraMenty, eciu
Obl 3aKOHOJATENI 3apaHee YBEJOMHIM MECTHBIX COTPYJHHUKOB
MOCOJIbCTBA, M BCE XK€ ITyOIMYHbIC OTYETHI HE JJOKYMEHTUPOBAIN Obl
MOE3/IKY, IOCKOJIBKY 3aKOHOJATENH 3alUIaTWiIH Obl 33 HEe CaMH.
Jlpyrasi BO3MOXKHOCTb 3aKJIFOYAaeTCs B TOM, YTO 3aKOHOJATENN HE
COYJIN HY)XHBIM COOOIIUTB O CBOEH MOE3/IKE 110 BO3BPALCHUH.
78See, eg., Russian Experts Give Congressman Rogers a Snapshot of
Political Debate, WIKILEAKS (May 13, 2009),
http://wikileaks.org/cable/2009/05/09MOSCOW1199.html
(coobmenne o BcTpede KOHrpeccMena Maiika Pomkepca ¢
POCCUIICKHMH YYCHBIMH).

79See, eg, STAFFDEL Kuiken-Cammack’s Meetingwith
PMAdvisor Ron Dermer, WIKILEAKS (Dec. 18, 2009),
http://wikileaks.org/cable/2009/12/09TELAVIV2734.html.

80Pa3ppiB B 9THX HU(pax MOXKET OTpakath TOT (akT, dYTO
oprannzaropoM u riaBoii OJIK 0OBIYHO SIBISCTCS WICH NapTHH
GompmmmHCTBa (B 2009 T. — memokparthl). TenehoHHOE HHTEPBBIO C
Mbteio A. PeliHonbacom, mpum. 23 Beime. B pesynbrate OK,
COCTOSIIUE TOJNBKO U3 MPEACTABUTENCH MEHBIIMHCTBA, BCTPEYAIOTCS
pexe. Id.
81Interactive  Travel Map, U.S. DEP'T OF STATE,
http://www.state.gov/secretary/trvl/ map/ (last visited Aug. 28,
2013). Kaxgoe TmOCEIICHHE OJHOM CTPaHbl CUYMTACTCS KaK OJHA
noes/Ka.

82Uucno Bxmouvaer Ilamectuny u TaiiBap B KauecTBe CTpaH.
MOXKHO MpPEeUIOKHTh TOJIBKO MHMHHUMAIIBHYIO LH(PY, MOCKOIBKY
xomutersl 1o passenke IIT n Cenara oObYHO He COOOWIAIOT O
CTpaHax Ha3HAYCHHUs, KOTJA WX WICHbl BBIE3KAIOT 3a IPAHHUIY IO
JenaM KOMUTeTa. B GOJBIIMHCTBE OTYETOB PACKPHIBACTCSI TOJIBKO
PErMoH MM KOHTHHEHT HAa3HAYCHMS WM BOOOIIE OTCYTCTBYET IYHKT
HasHaueHus. See, eg., 155 CONG. REC. H9666 (daily ed. Sept. 16,
2009) (o moe3axax Ha bimknuit BocTok, cpeain Mpounx peruoHoB).
83Gifts to Federal Employees from Foreign Government Sources
Reported to Employing Agencies in Calendar Year 2009, 76 Fed.
Reg. 2956 (Jan. 18, 2011).

8431n uudpsl cormacyioTes ¢ AaHHBIMU 3a Ipeabiayiiue roast. E.g.,
Glenn R. Parker & Stephen C. Powers, Searching for Symptoms of
Political Shirking: Congressional Foreign Travel, 110 Pub. CHOICE
173, 189 (2002) («CymiecTByroT yOequTeIbHBIC TOKA3aTEIbCTBA
TOr0, 4TO MOE3JKH 32 IPaHMIly CBS3aHbI C OOSA3aHHOCTSIMH YJICHOB
xomuteToB Konrpecca. B wyacTHOCTH, 4YIE€HCTBO B KOMMTETax
TTanaTe! npejgcTaBuTENeH 10 ACCUTHOBAHHUSAM, BOOPY)KEHHBIM CHIIAM
M MEX/IyHapOJHBIM OTHOLICHHSAM CBSI3aHO C 0ojiee BBICOKHM
YPOBHEM 3apyOEHKHBIX MOE3TI0K»).

85Kak mpaBmiio, B TOABI BBIOOPOB 3aKOHOJATENH €3JAT pExe.
HnTepsbio 1o tenedony ¢ MaTteio A. PeitHonbicom, supra note 23.
86See, eg., Arthur Bestor, “Advice” from the Very Beginning,
“Consent” When the End Is Achieved, 83 AM. J. INT'L L. 718
(1989) (o Baxnoi pomu Cenara, m wuckmouenuu I1II, B xome
3aKJIFOYCHHS I0TOBOPA).

87H1nTepBbio 10 Tenedony ¢ Marteio A. PeliHonbacoM, supra note
23.
88Id.

891d.

901d.; Telephone Interview with Jeffrey Bergner, supra note 25.

91Foreign Leaders and Dignitaries Who Have Addressed the U.S.
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United States House of Representatives: History, Art & Archives,
http://history.house

.gov/Institution/Foreign-Leaders/Fast-Facts/ (last visited Aug. 28,
2013). For recent examples, see Felicia Sonmez, South Korean
President Lee Myung-bak to Address Congress Next Week, Posting
to 2chambers, Wash. Post (Oct. 7, 2011, 2:04 PM),
http://washingtonpost.com/blogs/ 2chambers/post/south-korean-
president-lee-myung-bak-to-address-congress-next-week/2011/
10/07/glQAVBSITL blog.html, and Transcript: Israeli Prime
Minister Binyamin Netanyahu’s Address to Congress, Wash. Post
(May 24, 2011), http:/articles.washingtonpost.com/2011-05-
24/world/35264020_1 israel-young-people-democracy.

91. U.S. Dep’t of Justice, Report of the Attorney General to the
Congress of the United States on the Administration of the Foreign
Agents Registration Act of 1938, as Amended, for the Six Months
Ending June 30, 2009, at I-2, available at http:/
www.fara.gov/reports/June30-2009.pdf.  The  numbers have
remained fairly steady in recent years. See, e.g., U.S. Dep’t of
Justice, Report of the Attorney General to the Congress of the
United States on the Administration of the Foreign Agents
Registration Act of 1938, as Amended, for the Six Months Ending
June 30, 2011, at 1-3, available at http:/
www.fara.gov/reports/FARA_SAR 063011.pdf  (reporting 382
entities and 1,751 individuals registered).

93.William C. Olson, The US Congress: An Independent Force in
World Politics?, 67
Int’l Aff. 547, 557 (1991).

94. Telephone Interview with Matthew A. Reynolds, supra note
23; Telephone Interview with Jeffrey Bergner, supra note 25.

95.Anupama Narayanswamy et al., Adding It up: The Top Players
in Foreign Agent Lobbying, ProPublica (Aug. 18, 2009, 1:34 PM)
(corrected Oct. 23, 2009), http://www.propublica
.org/article/adding-it-up-the-top-players-in-foreign-agent-lobbying-
718.

96.See Barak Ravid, Netanyahu Will Ask Obama to Threaten Iran
Strike, Haaretz (Feb. 29, 2012, 2:41 AM),
http://www.haaretz.com/print-edition/news/netanyahu-will-ask-
obama- to-threaten-iran-strike-1.415428 (“[T]he Obama
administration suspects Netanyahu is using Congress and the
Republican candidates in the presidential race to put pressure on
Obama to support . . . a strike.”).

97.See Kevin Bogardus & Rachel Leven, Taiwan Lobbyists
Pressure White House to Approve Sale of F-16 Fighter Jets, Hill
(Oct. 11, 2011, 5:30 AM), http://thehill.com/business-a-
lobbying/186627-taiwan-lobbyists-pressure-white-house-on-f-16-
sales (“A lobbying team . . . representing Taiwan . . . gather[ed]
lawmaker signatures for two letters that were sent to Presi- dent
Obama arguing for the sale of the most advanced fighter jets to the
country.”).

98.Eric Lipton, Some Countries Lobby for More in Race for Visas,
N.Y. Times, May 12, 2013, at Al, available at
http://www.nytimes.com/2013/05/12/us/politics/tucked-in-immigra-
tion-bill-special-deals-for-some.html?_r=0.

99.Cecil V. Crabb, Jr. et al., Congress and the Foreign Policy
Process 40 (2000).

100.Telephone Interview with Jeffrey Bergner, supra note 25.

101.Question of Eligibility, N.Y. Times, Aug. 15, 1892, at 4
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visited Aug. 28, 2013). Bonee nenasuue npumepsl: Felicia Sonmez,
South Korean President Lee Myung-bak to Address Congress Next
Week, Posting to 2chambers, WASH. POST (Oct. 7, 2011, 2:04
PM)), http://washingtonpost.com/blogs/
2chambers/post/south-korean-president-lee-myung-bak-to- address-
10/07/glIQAVBSfIJTL blog.html, and
Transcript: Israeli Prime Minister Binyamin
Netanyahu's Address  to
POST (May 24, 2011),
http://articles.washingtonpost.com/2011-05-
24/world/35264020 1 israel-young-people- democracy.
92U.S. DEP’T OF JUSTICE, REPORT OF THE ATTORNEY
GENERAL TO THE CONGRESS OF THE UNITED STATES ON
THE ADMINISTRATION OF THE FOREIGN AGENTS
REGISTRATION ACT OF 1938, AS AMENDED, FOR THE SIX
MONTHS ENDING JUNE 30, 2009, at 1-2, available at http:/
www.fara.gov/reports/June30-2009.pdf. B mocnensne roasl 3TH
uupsl ocrarotest bosee-MeHee nocTosHHbIMA. See, e.g., U.S. DEP’T
OF JUSTICE, REPORT OF THE ATTORNEY GENERAL TO THE
CONGRESS OF THE UNITED STATES ON THE
ADMINISTRATION OF THE FOREIGN AGENTS
REGISTRATION ACT OF 1938, AS AMENDED, FORTHE
SIX MONTHS ENDING JUNE 30, 2011, at 1-3,
available at http:/ www.fara.gov/reports/FARA SAR 063011.pdf
(coobmaer o 3aperucTpupoBaHHbIX 382 ropuamdeckux u 1751

congress-next-week/2011/

Congress, WASH.

(hU3HYECKHX JTUIIAX).

93William C. Olson, The USCongress: An Independent Forcein
World Politics?, 67 INT’L AFF. 547, 557 (1991).

941uTtepBbio 10 TenehoHy ¢ MaTThio A. PeitHonbacoMm, npum. 23
Boiire; Murepspto norenedony ¢ hxebdpu Bepraepom, mpum. 25
BBIILIE.

95Anupama Narayanswamy et al., Adding It up: The Top Players in
Foreign Agent Lobbying., PROPUBLICA (Aug. 18, 2009, 1:34 PM)
(corrected Oct. 23, 2009), http://www.propublica .org/article/adding-
it-up- the-top-players-in-foreign-agent-lobbying-718.

96See Barak Ravid, Netanyahu Will Ask Obama to Threaten Iran
Strike, HAARETZ (Feb. 29, 2012, 2:41 AM),
http://www.haaretz.com/print-edition/news/netanyahu-will-ask-
obama- to-threaten-iran- strike-1.415428 («Aamununcrparms O6ambt
nojo3pesaert, yro Heranbsixy ucnonb3yer KoHrpecc u KaHIUAATOB-
peciyOINKaHIEB B PE3UICHTCKOM rOHKE, YTOOBI OKa3aTh JaBJICHHE
Ha OGaMy U BBIHYUTb €TI0 MOACPIKATD ... YAAPbD»).

97See Kevin Bogardus & Rachel Leven, Taiwan Lobbyists Pressure
White House to Approve Sale of F-16 Fighter Jets, HILL (Oct. 11,
2011, 5:30 AM), http://thehill.com/business-a-lobbying/186627-
taiwan- lobbyists-pressure-white-house-on-f-16-sales
(«JTo66ucTCKast KOMaH/a ... Tpe/cTaBistomas TaiiBanp ... codpana)
MOAINNCH 3aKOHOZATENeH MOJ ABYMs NHCbMaMM, KOTOpbIe ObLIH
HanpasieHsl npesuneHTy OGame ¢ J0BOJAMH B IOJB3Y IIPOJAXKH
9TOH CTpaHe CaMbIX COBPEMEHHBIX HCTPEOHUTEIeH»).

98Eric Lipton, Some Countries Lobby for More in Race for Visas,
N.Y. TIMES, May 12, 2013, at Al,
http://www.nytimes.eom/2013/05/12/us/politics/tucked-in-immigra-
tion-bill-special- deals-for-some.html? r=0.

available at

99Cecil V. Crabb, Jr. et al., Congress and the Foreign Policy Process
40 (2000).

1001uTepBoI0 1O Tenedony ¢ xeddpu bepraepom, mpum. 25
BBILLIC.

216



(Senators William B. Allison and John P. Jones and Representative
James B. McCreary).

102.To Work for Bimetallism, N.Y. Times, Apr. 13, 1897, at 3
(Senator Edward O. Wolcott).

103.The Canadian Commission: Men Named by the President to
Meet the Representatives of Great Britain, N.Y. Times, July 17,
1898, at 6 (Senators Charles W. Fairbanks and George Gray and
Representative Nelson Dingley).

104.Peace Commission Filled, N.Y. Times, Sept. 10, 1898, at 1
(Senators William P. Frye, Cushman K. Davis, and George Gray).

105.Each Power to Send 4 to Arms Parley, N.Y. Times, Sept. 10,
1921, at 1 (Senators Henry Cabot Lodge and Oscar Underwood).

106.Hughes, Mellon, Hoover, Smoot, Burton, Named on Foreign
Debt Commission, N.Y. Times, Feb. 22, 1922, at 1. The Attorney
General issued an opinion concluding that the appointments were
constitutional notwithstanding Article I, Section 6’s prohibition on
legislators contemporaneously holding “civil office under the
authority of the United States.” See S. Doc. No. 67-151, at 24
(1922).

107. E.g., Fisher, supra note 4, at 1517 (“During 1977 and 1978,
twenty-six Senators served in Geneva as official advisers to the
SALT II negotiating team.”); Reed Slated to Go to 5- Power Parley,
N.Y. Times, Oct. 21, 1929, at 1 (reporting President Herbert
Hoover’s selection of Senators David A. Reed and Joseph T.
Robinson as U.S. delegates to the London Naval Conference); Team
of Observers for Salvador Vote Announced by U.S., N.Y. Times,
Mar. 2, 1982, at A7 (reporting a State Department announcement
that Senator Nancy Kassebaum would lead an official delegation to
observe elections in El Salvador and that Representative Bob
Livingston would be part of the delegation); see also Blechman,
supra note 68, at 122 (recounting how members of a Senate Arms
Control Observer Group “me[t] separately with Soviet negotiators,
both to learn firsthand of Soviet positions and to express their own
concerns”).

108.Thomas M. Franck & Edward Weisband, Foreign Policy by
Congress 141 (1979).

109.1d. at 141, 147.

110. See, e.g., 62 Cong. Rec. 2893-96 (1922) (discussing
disapproval of President Warren G. Harding’s appointment of
members of Congress to the Foreign Debt Funding Commission); 36
Cong. Rec. 2695-96 (1903) (describing the president’s use of
federal legislators to carry out diplomatic functions, such as treaty
negotiations, and certain senators’ objections to that practice); 2
George F. Hoar, Autobiography of Seventy Years 49-50 (1903).

111.See supra notes 32-38 and accompanying text.

112.Logan Act, ch. 1, 1 Stat. 613 (1799) (codified as amended at 18
U.S.C. § 953
(2012)).

113.See Woodrow Wilson, President’s Letter to Senator Harding,
N.Y. Times, Oct. 19, 1920, at 1; Warren G. Harding, Senator
Harding’s Reply, N.Y. Times, Oct. 19, 1920, at 1.

114.Seeks Prosecution of Senator France, N.Y. Times, Apr. 15,
1922, at 1.

115.See, e.g., Sara Fritz, Wright’s Latin Role Assailed by
Republicans, L.A. Times, Nov. 14, 1987, at SD1 (House Speaker
Jim Wright); James Reston, Eisenhower Official Sees M’Carthy
[sic] Plan on Ships as ‘Phony’, N.Y. Times, Mar. 30, 1953, at 1

Table of contents % BepayTbcs K OriaBieHU0

101

102

103

104

105

106

107

108

109
110

111
112

113

114

115

101Question of Eligibility, N.Y. TIMES, Aug. 15, 1892, at 4
(cenatopsl Yuibsim B. Dmmucon u Jpxon II. Jhxonc u umen IIIT
Jlxeiivme b. Makkpupn).

102To Workfor Bimetallism, N.Y. TIMES, Apr. 13, 1897, at 3
(cenatop DuBapa O. Youkorr).

103The Canadian Commission: Men Namedbythe President to
Meetthe Representatives of Great Britain, N.Y. TIMES, July 17,
1898, at 6 (cenarops! Yapis3 Y. ®apdenke u xopmwxk ['peit u wien
I1IT Henbcon Junrim).

104Peace Commission Filled, N.Y. TIMES, Sept. 10, 1898, at 1
(cenatopsl Yuibsm I1. @pait, Kymmen K. J[aBuc u xopmx [peit).

105Each Powerto Send 4 to ArmsParley, N.Y. TIMES, Sept. 10,
1921, at 1 (cenaropsr I'erpu Kabor Jlomx u Ockap AnznepByn).

106Hughes, Mellon, Hoover, Smoot, Burton, Named on Foreign
Debt Commission, N.Y. TIMES, Feb. 22, 1922, at 1. I'enepanbHbiit
NPOKYPOp OMyOJMKOBaN 3aK/IOYEHHE, 4YTO Ha3HAuCHHs ObLIN
KOHCTHTYLIHOHHBIMM, HECMOTpsi Ha TO, 4YTO crathsi I, pasgen 6
3aMpelaeT 3aKOHOAATEISIM OJTHOBPEMEHHO 3aHHMATh «TPAXKIAHCKHE
JOJDKHOCTH B CHCTEME  TOCYAapCTBEHHOTO  YIPaBICHMS
Coeaunennsix Htatosy». See S. Doc. No. 67-151, at 2-4 (1922).

107E.g., Fisher, supra note 4, at 1517 («B 1977 u 1978 rr. nBaauath
nrecTh CceHaTopoB paborann B JKeHeBe B KauecTBE O(HIMAIBHBIX
COBETHHKOB TieperoBopHoii rpynms mo SALT II»); Reed Slatedto Go
to 5- Power Parley, N.Y. TIMES, Oct. 21, 1929, at 1 (coobuienue o
TOM, 4TO mpe3ugeHT ['yBep BbiOpan ceHatopoB [[pBuma A. Puma u
CHIA =Ha
JIOHIOHCKYH0 BOGHHO-MOPCKYIO KoH(epeHuuto); Team of Observers
for Salvador Vote Announced by U.S., N.Y. TIMES, Mar. 2, 1982,
at A7 (coobmenne o6 oObsiBIeHMH ['ociemapraMeHTa O TOM, 4TO

Jbkozepa T. PoOuHcOHa B KadecTBe JIeJeraToB

cenarop Houcen Kaccebaym Bo3riaBUT OQHUIMAIBHYIO JCIETALHIO
Juist HabmoeHust 3a Beibopamu B CanbBagope u uro wied [T Bo6
JluBuHrCcTOH Oyner 4acTbio Jeineranun); see also Blechman, supra
note 68, at 122 (coobumieHue o TOM, Kak wWieHbl I'pymms
Habmonateneit  CeHara 10 KOHTPOJIO HAX  BOOPYKCHHUSIMH
«BCTPEYAINCh C COBETCKUMHU YYACTHHKAMU IIEPErOBOPOB OTACIHHO
KaK JJIs TOro, 4ToObl y3HATh M3 MEPBBIX PYK O COBETCKOI MO3MIUH,
TaK U C [EJIbI0 BBIPA3UTh COOCTBCHHBIC OMACCHUS).

108THOMAS M. FRANCK 8C EDWARD WEISBAND, FOREIGN
POLICY BY CONGRESS 141 (1979).

1091d. at 141, 147.

110See, e.g., 62 CONG. REC. 2893-96 (1922) (o HeomoOpeHnu
HasHaueHus npesuaeHToM [apaunrom wieHoB Konrpecca B
KOMHUCCHIONO (UHAHCHPOBAHMIO MHOCTpaHHOTrO foinra); 36 CONG.
REC. 2695-96 (1903)

(be/:[epam,HLIx 3aKOHOJATENeH /I BBIMOJIHEHUS JUIIOMAaTUYECKUX

(06  WCIONB30BAaHMM  NPE3HICHTOM
GyHKIMIT ©M  BO3PaXCHUSIX psila CCHATOPOB 110 IMOBOJY 9TO
npaktukn); 2 GEORGE F. HOAR, AUTOBIOGRAPHY OF
SEVENTY YEARS 49—50 (1903).

111See supra notes 32-38 and accompanying text.

112Logan Act, ch. 1, 1 Stat. 613 (1799) (codified as amended at 18
U.S.C. § 953 (2012)).

113See Woodrow Wilson, President’s Letter to Senator Harding,
N.Y. TIMES, Oct. 19, 1920, at 1; Warren G. Harding, Senator
Harding’s Reply, N.Y. TIMES, Oct. 19, 1920, at 1.

114Seeks Prosecution of Senator France, N.Y. TIMES, Apr. 15,
1922, at 1.

115See, e.g., Sara Fritz, Wright’s Latin Role Assailed by
Republicans, L.A. TIMES, NOV. 14, 1987, at SD1 (cnukep IIII
Jhkum Paiit); James Reston, Eisenhower Official Sees M’Carthy

217



(Senator Joseph McCarthy).

116. See, e.g., Cable to Lloyd George from Senator France, N.Y.
Times, Apr. 16, 1922, at 2 (reporting that the attorney general would
pursue the prosecution of Senator France only at the insistence of
the State Department). The best history on the Logan Act is Detlev
F. Vagts, The Logan Act: Paper Tiger or Sleeping Giant?, 60 Am. J.
Int’l L. 268 (1966). See also Cong. Research Serv., 106th Cong.,
Study on Treaties and Other International Agreements: The Role of
the United States Senate 98—100 (Comm. Print 2001), available at
http://www.gpo.gov/fdsys/pkg/CPRT-106SPRT66922/pdf/CPRT-

106SPRT66922.pdf (summa- rizing the history of the Logan Act).

117.In recent years, some have cited the Logan Act as a way of
criticizing legislators who hold discussions with foreign officials.
See, e.g., Andrew C. McCarthy, Don’t Investigate Pelosi—Debate
Her, Nat’l Rev. Online (Apr. 7, 2007, 11:25 AM),
http://www.nationalreview
.com/articles/220551/dont-investigate-pelosi-debate-her/andrew-c-
mccarthy. The executive, however, has not provided any indication
that it might prosecute, and for good reason—given that
contemporary CODELs obtain prior approval from congressional
leadership and generally benefit from executive logistical support, it
is hard to argue that their members communicate “without authority
of the United States,” as prosecution would require. 18 U.S.C. § 953
(2012); see also supra notes 32-38 and accompanying text
(discussing how the executive de- partments facilitate CODEL
travel).

118.See William E. Borah, Borah Answers Oil Men: No Criticism
Can Deflect Him from Course on Mexico He Says, N.Y. Times,
Mar. 11, 1927, at 2.

119. Karl Schriftgiesser, The Gentleman from Massachusetts: Henry
Cabot Lodge 301-04 (1944); see also Says Lodge Tried to Thwart
Wilson: Henry White, Biographer, Asserts Senator Sent Secret Note
to Allied Peace Delegates, N.Y. Times, Oct. 29, 1930, at 34.

120.See H.R. Res. 278, 90th Cong., 113 Cong. Rec. 4997, 5037-38
(1967) (enacted) (excluding Powell from Congress); Texts of
Statements and Resolution of Powell Panel, N.Y. Times, Feb. 24,
1967, at 20 (“As Chairman of the Committee on Education and
Labor, Mr. Powell made false reports on expenditures of foreign
exchange currency to the Committee on House Administration.”);
see also Cabell Phillips, Powell Defends His Behavior as Labor
Committee Chairman, N.Y. Times, Feb. 21, 1963, at 1 (reporting on
the political backlash against Powell’s extensive overseas travel).

121.See Bernard Gwertzman, Nations Not Named, N.Y. Times,
Nov. 27, 1979, at Al; John Kifner, Congressman Visits Captives in
Tehran, N.Y. Times, Nov. 26, 1979, at Al. For just a few examples
of legislators communicating directly with foreign governments in
recent de- cades, see Adam Clymer, Senators Are Flocking to
Panama for Tour of Duty, N.Y. Times, Jan. 9, 1978, at Al2
(discussing trips to Panama and meetings with Panamanian officials
by senators deliberating on whether to ratify the Torrijos—Carter
Treaties); Christopher Layne, Lone Ranger Diplomacy a Risky Path
for Liberals, L.A. Times, Feb. 12, 1988, at C7, available at
http://articles

latimes.com/1988-02-12/local/me-28387 1 u-s-foreign-policy
(describing how House Speaker Jim Wright launched an
independent diplomatic effort by meeting secretly for three days
with Nicaraguan President Daniel Ortego, three members of the
Contra leadership, and Nicaragua’s cardinal Miguel Obando y
Bravo); 8 U.S. Legislators Will Pay a Visit to China Next Month,

Table of contents % BepayTbcs K OriaBieHU0

116

117

118

119

120

121

[sic] Plan on Ships as ‘Phony’, N.Y. TIMES, Mar. 30, 1953, at 1
(cenatop [xo3ed MakkapTi).

116See, e.g., Cable to Lloyd George from Senator France, N.Y.
TIMES, Apr. 16, 1922, at 2 (cooOumeHne, 4TO TCHEpPaIbHBII
MPOKYPOpP HPOJOIDKUT CyiaeOHoe mpecieoBaHue ceHatopa ®Ppaxca
TOJNBKO 1O HactosHuio [ochenapramenta). Jlydiiee u310KeHUU
ucropun 3akona Jlorana cm. B Detlev F. Vagts, The Logan Act:
Paper Tiger or Sleeping Giant?, 60 AM. J. INT’L L. 268 (1966). See
also CONG. RESEARCH SERV., 106TH CONG., STUDY ON
TREATIES AND OTHER INTERNATIONAL AGREEMENTS:
THE ROLE of THE UNITED STATES SENATE 98—100 (Comm.

Print 2001), available at http:/www.gpo.gov/fdsys/pkg/CPRT-
106SPRT66922/pdf/CPRT- 106SPRT66922.pdf
3akoHa Jlorana).117B mnocnenuue roms

(kpatkoe
H3II0XKEHHE HCTOPHH
HEKOTOPBIC CChUIANNCH Ha 3aKOH JIoraHa Kak Ha CPEICTBO KPUTHKH
3aKOHOJATENeH, KOTOpble OOCYXKIAIOT BOMNPOCH IOJUTUKH C
MHOCTPaHHBIMH O(UIManbHBIMK Juiamu. See, e.g., Andrew C.
McCarthy, Don’t Investigate Pelosi—Debate Her, NAT’L REV.
ONLINE (Apr. 7, 2007, 11:25 AM),
http://www.nationalreview  .com/articles/220551/dont-investigate-
pelosi-debate- her/andrew-c-mccarthy. HcrnonnurensHast BiacTs,
OJIHAKO, HE MPEJOCTaBHIa HUKAKUX yKa3aHWil Ha TO, 4TO cOupaercs
HayaTh CyaeOHOe IpeciefoBaHHE, U 10 BECKOH MNpHYMHE —
OJIK nomyuaioT
onobpenue pykoBoacTBa KoHrpecca M, Kak NMpaBHIIO, HOJIb3YIOTCS

YUHTBIBas, YTO CETOIHS npeBapUTeIbHOE
MaTepHaIbHO-TEXHUYECKOH MOANEPKKON HCIIOJHUTEILHON BIACTH,
TPYZAHO TOBOPHTH O TOM, YTO WX WIEHBI BeIyT oOueHHe «0Oe3
noiHomounit Coenunennsix IltaToB», Kak TOro TpebGoBaio Obl
cynednoe npecienosanue. 18 U.S.C. § 953 (2012); see also supra
notes 32-38 and accompanying text (0 TOM, KaK MHHHCTEPCTBA U
BegoMcTBa cozeiicTByroT noesakam OJIK).

118See William E. Borah, Borah Answers Oil Men: No Criticism
Can Deflect Himfrom Course on Mexico He Says, N.Y. TIMES,
Mar. 11, 1927, at 2.

119KARL SCHRIFTGIESSER, THE GENTLEMAN FROM
MASSACHUSETTS: HENRY CABOT LODGE 301-04 (1944); see
also Says Lodge Tried to Thwart Wilson: Henry White, Biographer,
Asserts Senator Sent Secret Note to Allied Peace Delegates, N.Y.
TIMES, Oct. 29, 1930, at 34.

120See H.R. Res. 278, 90th Cong., 113 CONG. REC. 4997, 5037-38
(1967) (enacted) (excluding Powell from Congress); Texts of
Statements and Resolution of Powell Panel, N.Y. TIMES, Feb. 24,
1967, at 20 («bynyun npencenarenem Komurera mo oO6pa3oBaHUIO U
TpyAay, pacxojax
HMHOCTPAHHOH  BAIIOTBl  KOMHTETY 110  YIPABJICHHIO JeJIaMu
Tlanate»); see also Cabell Phillips, Powell Defends His Behavior as
Labor Committee Chairman, N.Y. TIMES, Feb. 21, 1963, at 1 (o
MOJIMTHYECKOM CKaHaJIe [0 ITOBOJY pa3Maxa 3arpaHHYHbIX I10€30K

1T aydJul  NPEACTaBHII  JIOKHBIE OT4YETBI O

ITaysnna).

121See Bernard Gwertzman, Nations Not Named, N.Y. TIMES,
NOV. 27, 1979, at Al; John Kifner, Congressman Visits Captives in
Tehran, N.Y. TIMES, NOV. 26, 1979, at Al. B xauectBe BCero
3aKOHOJATENI  HAIPSAMYIO

HECKOJIBKHUX IIPUMEPOB  TOro, Kak

o0laiuch C MHOCTPAHHBIMU MPABUTEIBCTBAMM B  IOCJICIHHE
necstuerusi, cM. Adam  Clymer, Senators Are Flocking to
Panamafor Tour of Duty, N.Y. TIMES, Jan. 9, 1978, at A12 (o
noesJkax CceHaropoB B IlaHamy M BCTpedax € IAHAMCKUMU
obHIMaATBbHBIME JIMIIAMU O BONpPOCaM paTH(HUKALUKU [OTOBOPOB
Toppuxoca-Kaprepa); Christopher Layne, Lone Ranger Diplomacy a
Risky Path for Liberals, L.A. TIMES, Feb. 12, 1988, at C7, available
at http://articles.latimes.com/1988-02-12/local/me-28387 1 u-s-
foreign-policy (o tom, kak comkep IIIT Jlxkum PailT mpeampuHst
HE3aBHCHMBIC [IMIUIOMATHYECKHE YCWIMS, TaiHO BCTpedYasch B

218



N.Y. Times, June 27, 1973, at 6 (discussing a trip by Senator
Warren Magnuson and seven other members of Congress); and Dole
Cautious on U.S. Role in Gulf Combat, N.Y. Times, Dec. 31, 1990,
at 6 (describing how Senator Bob Dole spoke with the Iraqi
ambassador to the United States to see whether Baghdad would be
willing to change the date of talks on preventing the Gulf War).

122.Fox Butterfield, Teng Invites Senator Goldwater to Peking for a
Talk, N.Y. Times,
Jan. 3, 1979, at A2.

123.Stephen J. Solarz, Journeys to War & Peace 27 (2011).

124. John Lee, Why Burma Would Turn Against China, Atlantic
(Feb. 2, 2012, 9:19 AM),
http://www.theatlantic.com/international/archive/2012/02/why-
burma-would-turn-  against-china/252412/; Kevin = Sieff, U.S.
Senators, Afghan Leaders Discuss Parameters for Long- Term
Partnership, Wash. Post (Feb. 19, 2012),
http://articles.washingtonpost.com/2012-02-

19/world/35445965 1 night-raids-afghan-security-forces-afghan-
leader; Senator ‘Optimistic’ Egypt NGO Standoff Near End, CNN
(Feb. 20, 2012, 3:11 PM), http://www.cnn.com/2012/02/
20/world/africa/egypt-ngos/index.html?hptHP_t3.

125.But see Binder, supra note 45 (reporting on State Department
opposition to a trip to Cuba by Senators Jacob Javits and Claiborne
Pell); Al Kamen with Emily Heil, Message Sent; Messenger
Grounded, Wash. Post, Apr. 23, 2012, at Al7 (reporting that
Secretary Clinton grounded a military jet carrying a CODEL headed
for Afghanistan because of objections from President Karzai).

126.Lindsay, supra note 70, at 264.
127.0lson, supra note 93, at 556-57.

128.Lindsay, supra note 70, at 263—64 (“During the 101st Congress
(1989-90), the House Foreign Affairs Committee received 132
foreign dignitaries and 34 foreign delegations, while the Senate
Foreign Relations Committee received foreign dignitaries on 80
occasions

).

129.Telephone Interview with Matthew A. Reynolds, supra note 23;
see also 22 U.S.C.

§ 1754(b) (2006) (making foreign currency available to members of
Congress for foreign travel).

130.22 U.S.C. § 1754(b).

131.See House Rules, supra note 30, at 1, 13, 40 (Rules 1.10, 10.8,
and 24.10); Comm. on Rules & Admin., Rules of the Senate: Public
Financial Disclosure, U.S. Senate, available at
http://www.rules.senate.gov/public/index.cfm?p=RuleXXXIV (Rule
34). For other rules re- garding foreign travel by members of
Congress, see House Ethics Manual, supra note 30, at 87—105.

132. E.g., 22 U.S.C. § 276¢ (2006) (providing for the designation of
Senate delegates to the Interparliamentary Union); id. § 276d
(providing for the appointment of legislators to the U.S.—Canada
Interparliamentary ~ Group); id. § 276h  (U.S.-Mexico
Interparliamentary Group); id. § 2761 (United Kingdom); id. § 276m
(Conference for Security and Cooperation in Eu- rope); id. § 276n
(China); id. § 2760 (Russia); id. § 276p (Supp. V 2011) (Japan); id.
§ 1928a (2006) (NATO).

133.See 22 U.S.C. § 2452(a)(2)(i) (providing for cultural exchanges
in the form of “visits and interchanges between the United States
and other countries of leaders, experts in fields of specialized

Table of contents % BepayTbcs K OriaBieHU0

122

123

124

125

126
127

128

129

130

131

132

133

TeyeHue Tpex jaHei ¢ npesungeHrom Hukaparya [lanmonem Opreroid,
TpeMsl 4ICHAMH PYKOBOJCTBA «KOHTpac» u KapiauHaiaoMm Hukaparya
Murenem O6anno-u-bpaso); 8 U.S. Legislators Will Pay a Visit to
China Next Month,N.Y. TIMES, June 27, 1973, at 6 (o moe3ake
ceHatopa Yoppena Marnyccona u cemu Jpyrux wieHoB Konrpecca);
and Dole Cautious on U.S. Role in Gulf Combat, N.Y. TIMES, Dec.
31, 1990, at 6 (o Gecene cenatopa boba [loyna ¢ mociom Hpaka B
CHIA c¢ uenplo BBIACHUTH, 3axoueT s barmaax u3MeHuTs naty
NeperoBOpoOB O MPENOTBPAICHHH BOiHBI B [lepcuiickom 3ause).
122Fox Butterfield, Teng Invites Senator Goldwaterto Pekingfora
Talk, N.Y. TIMES, Jan. 3, 1979, at A2.

123STEPHEN J. SOLARZ, JOURNEYS TO WAR & PEACE 27

(2011).
124John Lee, Why Burma Would Turn Against China, ATLANTIC
(Feb. 2, 2012, 9:19 AM),

http://www.theatlantic.eom/international/archive/2012/02/why-
against- china/252412/; Kevin Sieff, U.S.
Senators, Afghan Leaders Discuss Parameters for Long- Term
Partnership, WASH. POST (Feb. 19, 2012),
http://articles.washingtonpost.com/2012-02-

19/world/35445965 1 night-  raids-afghan-security-forces-afghan-
leader; Senator ‘Optimistic’ Egypt NGO Standoff Near End, CNN
(Feb. 20, 2012, 3:11 PM), http:/www.cnn.com/2012/02/
20/world/africa/egypt-ngos/index.html?hptHP_t3.

burma-would-turn-

125But see Binder, supra note 45 (o Bo3paxeHusix ['ocienapramenTa
npotus noe3aku Ha KyOy cenaropos [IxaBurca u Ilemna); Al Kamen
with Emily Heil, Message Sent; Messenger Grounded, WASH.
POST, Apr. 23, 2012, at A17 (o Tom, Kak roccekperapb KinmHTOH
OJIK,
AdranucraH, n3-3a BO3paXeHUH co cTOpoHsI npesuenTa Kapsas).
126 Lindsay, supra note 70, at 264.

127 Olson, supra note 93, at 556-57.

nocajuia BOEHHBIM camoyieTr ¢ HaHpaBJ’lS{BHJeﬁCﬂ B

128 Lindsay, supra note 70, at 263-64 («Bo Bpemst 101-ro Konrpecca
(1989-90) Komwurer Ilamarel mpeacraBuTeNIel MO HWHOCTPAHHBIM
JiesaM NpuHST 132 MHOCTpaHHBIX BBICOKOIIOCTAaBICHHBIX JHIA U 34
MHOCTpaHHbIE jenerauuu, B To Bpemsi kak Komurer Cenara mno
MEX/yHapOIHbIM OTHOLICHHAM

TIpUHAMAT MHOCTPaHHBIX

BBICOKOIIOCTaBICHHBIX JIHI[ 80 pasy).

129 Hntepssio 10 Tenedony ¢ Matreio A. PeiiHonbacom, supra note
23; see also 22 U.S.C. § 1754(b) (2006) (BbencHHE HieHaM
Konrpecca HHOCTpaHHOW BaJIOTHI IS [IOE3/I0K 32 PYOeiK).

13022 U.S.C. § 1754(b).

131 See HOUSE RULES, supra note 30, at 1, 13, 40 (Rules 1.10,
10.8, and 24.10); Comm, on Rules & Admin., Rules of the Senate:
Public Financial Disclosure, U.S. SENATE, available at
http://www.rules.senate.gov/public/index.cfm?p=RuleXXXIV (Rule
34). B oTHOLIEHUHM JPYTHX TpaBuiI 3apyOexHbIX noe3nok Konrpecca
cm. HOUSE ETHICS MANUAL, supra note 30, at 87-105.

132 E.g, 22 US.C. § 276¢c (2006) (mpemycMmaTpuBaromias
HasHayeHue neneratoB Cenara B MexnapiaaMmeHTckuil coro3); id. §
276d  (upemycmartpuBaroIas
Mexnapnamentckyto  rpymnny  CHIA-Kanama), id.

3aKoHozareneil B
§ 276h
(Mexnapnamentckyto rpymny CIHIA- Mekcuka); id. § 2761
(Coenunennoe Koposesctso); id. § 276m (na Koudepenuuto mo
6e3omacHOCTH U cOTpyaHu4YecTBY B EBporne); id. § 276n (Kurait); id.
§ 2760 (Poccus); id. § 276p (Supp. V 2011) (SInonus); id. § 1928a
(2006) (HATO).

133 See 22 US.C. § 2452(a)(2)(i) (mpemycmartpuBaroias
KyJIbTypHBIE OOMEHBI B (OpME «BH3UTOB U OOMEHOB MEXKIY

HasHaA4YCHUEC
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knowledge or skill, and other influential or distinguished persons”);
id.

§ 2458a(a) (permitting the “acceptance by a Federal employee of
grants and other forms of assistance provided by a foreign
government to facilitate the participation of such Federal employee
in a cultural exchange . . . of the type described in section
2452(a)(2)(i),” and defining “Federal employee” to include
members of Congress in accordance with 5 U.S.C.

§ 7342(a)(1)(F)). Foreign travel under this law is increasingly
common. T.W. Farnam, Congressional Staffers Often Travel on
Tabs of Foreign Governments, Wash. Post, Feb. 18, 2013, available
at  http://www.washingtonpost.com/politics/congressional-staffers-
often-travel-on- tabs-of-foreign-governments/2013/02/17/25e39938-
7625-11¢2-8f84-3e4b513blal3_story.html.

134 H.R. Res. 135, 109th Cong. § 5(a) (2005) (enacted); accord
H.R. Res. 5, 112th Cong. § 4 (2011) (enacted); H.R. Res. 5, 111th
Cong. § 4(b) (2009) (enacted); H.R. Res. 24, 110th Cong. (2007)
(enacted). The House Democracy Partnership reported as follows:

In 2009, the Commission sent Members of Congress on assistance
missions to seven partner countries, hosted two seminars in
Washington for 48 MPs from eight partner countries, hosted
seminars in Macedonia and Kenya for 54 staff from nine countries,
and hosted two legislative staff institutes in Washington for 52 staff
from 13 legislatures.

House Democracy Assistance Comm’n, 111th Cong., 2009 Annual
Report iii (2009),

available at
http://hdac.house.gov/docs/HDAC 2009 Annual Report.pdf.

135.About the Commission, Comm’n on Sec. & Cooperation in
Europe (U.S. Helsinki Comm’n),
http://www.csce.gov/index.cfm?FuseAction=AboutCommission. Wo
rkOfCom mission (last visited Aug. 28, 2013); see also 22 U.S.C. §
3003(a) (2006) (establishing Commis- sion membership).

136.Trade Act of 2002 § 2107(a)(4), 19 U.S.C. § 3807(a)(4) (2012).

137.See, e.g., supra notes 1-6 (providing examples of the orthodoxy
in legal scholarship).

138.U.S. Const. art. II, § 2, cl. 1.
139.1d. cl. 2.

140.1d.
141.1d. § 3.

142.1d.

143. Cf. Bradley & Flaherty, supra note 4 (rejecting the position that
the Vesting Clause is a source of foreign affairs powers).

144. U.S. Const. art. II, § 1, cl. 1.

145. Saikrishna B. Prakash & Michael D. Ramsey, The Executive
Power over Foreign Affairs, 111 Yale L.J. 231, 317-24 (2001)
[hereinafter Prakash & Ramsey, Executive Power]; Saikrishna B.
Prakash & Michael D. Ramsey, Foreign Affairs and the Jeffersonian
Executive: A Defense, 89 Minn. L. Rev. 1591, 1673-74 (2005)
[hereinafter Prakash & Ramsey, Jeffersonian Executive].

146. Presidents have preferred to rely simultaneously on both. See,
e.g., Constitutionality of Section 7054 of the Fiscal Year 2009
Foreign Appropriations Act 4-5 (Op. O.L.C. June 1, 2009),
http://www justice.gov/olc/2009/section7054.pdf [hereinafter
Constitutionality of Section 7054].
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136

137

138

139

140

141

142
143

144

145

146

JuaepaMu Coenunennbix IlTatoB u JApYrux cTpasH, 3KCIEepTaMu B

00NacTsX  CICUMAIbHBIX 3HAHMH WM HABBIKOB M JPYrUMH
BIMSITCNIHBIME M BBIJAIOIUMUCA JHnaMm».); id. § 2458a(a)
(paspeniaromasi «IIpUHITHE (EAepaIbHbIM CIYXKAIMM TPAHTOB K
npyrux  hopm

NPaBUTEIBCTBOM JUISL COACHCTBHS y4acTHIO Takoro (eaepaabHOro

[OMOIUM,  IPEJOCTABISEMbIX  MHOCTPAHHBIM
CIIy’KaIiero B KyJIbTypHOM OOMEHE ... THIIa, OIIMCAHHOTO B pasjielie
2452(a) (2) (i)» u pmaromas ompeAesieHne MOHITUS «(eaepanbHbIid
CIIy’Kalluii», KOTOpoe BKJI04aeT wieHoB KoHrpecca B COOTBETCTBHH
¢ 5 US.C. § 7342(a)(1)(F)). 3apyOexHble HOE3OKH BCE dalle

MPOXOAAT B COOTBETCTBHMM C OTUM 3akoHoM. T.W. Farnam,

Congressional ~Staffers Often Travel on Tabs of Foreign
Governments, WASH.  POST, Feb. 18,
2013, available at

http://www.washingtonpost.com/politics/congressional-staffers-
often-travel-on- tabs-of-foreign- governments/2013/02/17/25e¢39938-
7625-1 1e2-884-3e4b513blal3_story.html.

134H.R. Res. 135, 109th Cong. § 5(a) (2005) (npunsr); accord H.R.
Res. 5, 112th Cong. § 4 (2011) (nmpunsr); H.R. Res. 5, 111th Cong. §
4(b) (2009) (npunst); H.R. Res. 24, 110th Cong. (2007) (mpussT).
Tlo coobmennto komuccun I «ITapTHEpCTBO 32 IEeMOKpaTHION,B
2009 r. Komuccust Hampasuina wieHoB KoHrpecca ¢ MHCCHAMH IO
OKa3aHMIO OMOIIH B CEMb CTPaH-IIapPTHEPOB, IPOBEJA [Ba CEMUHApa
B Bammnrrone s 48 nenyTaroB mapiiaMeHTa M3 BOCBMHU CTpaH-
napTHepoB, ceMuHapsl B Makeonnu u Kennu st 54 coTpyiHHKOB
M3 JEBATH CTPAaH M Kypchl (2) MU COTPYAHHKOB 3aKOHOAATENIbHBIX
opraHoB B Bammsrrome gns 52 corpyaHukoB u3 13
3akoHoaarenbHbIX opranoB. HOUSE DEMOCRACY ASSISTANCE
COMM’N, 111TH CONG., 2009 ANNUAL REPORT iii (2009),
availableathttp://hdac.house.gov/docs/HDAC_2009_Annual_Report.

pdf.
135About the Commission, COMM’N ON SEC. & COOPERATION
IN EUROPE (U.s. HELSINKI

COMM’N),http://www.csce.gov/index.cfm?FuseAction=AboutCom
mission. WorkOfCom mission (last visited Aug. 28, 2013); see also
22 U.S.C. § 3003(a) (2006) (establishing Commission membership).
136Trade Act of 2002 § 2107(a)(4), 19 U.S.C. § 3807(a)(4) (2012).

137See, e.g., supra notes 1-6 (mpuMepbl OPTOIOKCAIBHOIO MOJX0/1a B
MIPaBOBEJICHUH).
138U.S. CONST, art. II, § 2, cl. 1.

1391d. cl. 2.
1401d.
1411d. § 3.

1421d.

143Cf. Bradley & Flaherty, supra note 4 (c oTpuI[aHHEM I[O3HIIHH,
YTO IYHKT O HAJEICHUH IOJIHOMOYHSMHU SIBIISIETCS MCTOYHHKOM
TIOJTHOMOYUIT BO BHEITHEIIOJINTHYECKOU cepe).

144U.S. CONST, art. I, § 1, cl. 1.

145Saikrishna B. Prakash 8c Michael D. Ramsey, The Executive
Power over Foreign Affairs, 111 YALEL.J. 231, 317-24 (2001)
[hereinafter Prakash 8c Ramsey, Executive Power]; Saikrishna B.
Prakash 8c Michael D. Ramsey, Foreign Affairs and the Jeffersonian
Executive: A Defense, 89 MINN. L. REV. 1591, 1673-74 (2005)
[hereinafter Prakash 8c Ramsey, Jeffersonian Executive].

146I1pe3unenTst
onHOBpeMeHHO. See, e.g., Constitutionality of Section 7054 of the
Fiscal Year 2009 Foreign Appropriations Act 4-5 (Op. O.L.C. June
1, 2009), http://www.justice.gov/olc/2009/section7054.pdf

NPEANOYUTAIOT —OmMUpaThCs Ha 00e  Teopuu
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147.1d.

148. See Issues Raised by Foreign Relations Authorization Bill, 14
Op. O.L.C. 37, 37-39, 42 (1990) (concluding that a statute intruded
on the president’s diplomacy powers by conditioning the president’s
ability to obligate appropriated funds for U.S. delegations to the
Conference on Security and Cooperation in Europe on his inclusion
of certain individuals in the delegation).

149. See Constitutionality of Section 7054, supra note 146, at 4, 7-8
& n.9 (concluding that an act of Congress unconstitutionally
interfered with the president’s diplomacy powers by prohibiting the
State Department from using appropriated funds to pay for a U.S.
delegation to any UN agency, commission, or body that is chaired
by a terrorist-list state); Bill to Relocate United States Embassy from
Tel Aviv to Jerusalem, 19 Op. O.L.C. 123 (1995) (concluding that a
statute usurped Article II diplomacy powers by conditioning the
president’s ability to obligate appropriated State Department funds
on the building and opening of an embassy in Jerusalem).

150.See, e.g., Placing of United States Armed Forces Under United
Nations Operational or Tactical Control, 20 Op. O.L.C. 182 (1996)
(concluding that a statute unconstitutionally interfered with Article
IT diplomacy powers by prohibiting the president from placing U.S.
armed forces participating in UN peacekeeping operations under UN
operational or tactical control).

150. See Issues Raised by Provisions Directing Issuance of Official
or Diplomatic Pass- ports, 16 Op. O.L.C. 18 (1992) (concluding that
a statute was unconstitutional because it purported to restrict the
president’s diplomacy powers by prohibiting the State Department
from issuing more than one passport to U.S. government officials,
given that the purpose of the additional passports is to facilitate
compliance with an Arab League policy of denying entrance to
individuals with passports that reflect travel to Israel).

152.U.S. Const. art. II, § 2, cl. 1.
153.1d. cl. 2.

154.1d.

155.1d. § 3.

156.1d.

157.See Vienna Convention on the Law of Treaties art. 2.1(a), May
23, 1969, 1155

U.N.T.S. 331, 333 (“‘Treaty’ means an international agreement
concluded between States in written form and governed by
international law ”).

158.U.S. Const. art. I, § 2, cl. 2.
159.1d. § 3.

160. See, e.g., Treaty Between the United States of America and the
Russian Federation on Measures for the Further Reduction and
Limitation of Strategic Offensive Arms arts. VII, VIII, IX, XII,
U.S.—Russ., Apr. 8, 2010, S. Treaty Doc. No. 11-5 [hereinafter New
START Treaty], available at
http://www.state.gov/documents/organization/140035.pdf;  Treaty
Between the United States of America and the Union of Soviet
Socialist Republics on the Reduction and Limitation of Strategic
Offensive Arms arts. VIII, XV, U.S.~U.S.S.R., July 31, 1991, S.
Treaty Doc. No. 102-20 [hereinafter START 1], available at
http://www.state.gov/www/global/arms/

starthtm/start/treatytc. html#TREATYTOC.
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150

151

152
153
154

155

156
157

158
159

160

[hereinafter Constitutionality of Section 7054].

1471d.

148See Issues Raised by Foreign Relations Authorization Bill, 14
Op. O.L.C. 37, 37-39, 42 (1990) (BbIBO/ O TOM, YTO 3aKOH BTOPICSI B
JIMIIOMATHYECKUE MOJIHOMOYHS [Pe3U/IeHTa, 00yCII0BUB
CIIOCOOHOCTh NMPE3UICHTA BBIACIATH cpejcTBa s aeneramuii CIIA
Ha KondepeHuun mo 6e3omacHOCTH U COTPyAHMUYECTBY B EBporme

BKJIFOUCHHUEM OIIPEACIICHHBIX JIUIl B COCTaB ueneraupm).

149See Constitutionality of Section 7054, supra note 146, at 4, 7-8 &
n.9 (BbIBOA, 4YTO CBOUM aKkTOoM KOHrpecc HEKOHCTHTYHHMOHHO
BMEIIAJICS B JIMIIOMaTHYECKUE [OJHOMOYHS [IPE3HJICHTa, 3arperas
TocenapraMeHTy HCIIOIB30BaTh BBIICICHHBIE CPEJICTBA IS OIIATHI
neneranuu CIIA B mo6om arentcrBe, komuccuu win oprane OOH,
B KOTOPOM IIPE/ICEAATe]bCTBYET CTpPaHa, BKIIOYEHHAs B CIIHCOK
rocynapcts-teppopuctoB); Bill to Relocate United States Embassy
from Tel Aviv to Jerusalem, 19 Op. O.L.C. 123 (1995) (BbiBOA, uTO
OJMH M3 3aKOHOB Y3yPIHPOBAJ JUIUIOMATHYCCKUE MOJHOMOYHS IO
cratbe II, cpemaB CTPOMTENBCTBO U OTKPBITHE IOCOJIBCTBA B
Hepycanume ycioBHeM [UIsl BBIACICHHS IPE3UACHTOM CPEACTB
Tocaenapramenra).

150See, e.g., Placing of United States Armed Forces Under United
Nations Operational or Tactical Control, 20 Op. O.L.C. 182 (1996)
(BBIBOZ,  YTO  3aKOH  HEKOHCTUTYLMOHHO  BMEWIAICS B
JMIUIOMATHYECKUE IOJTHOMOYMs crathu II, 3amperuas mnpe3suaeHTy
nepefaBaTh  BOOPYIKCHHBIE

cuiel  CHIA, ydyacTByromue B

mupoTBopueckux onepauusx OOH, mojx oOnepaTHBHBIN MK
TakTH4eckuit konTpoas OOH).

151See Issues Raised by Provisions Directing Issuance of Official or
Diplomatic Passports, 16 Op. O.L.C. 18 (1992) (BbIBOJ, 4TO 3aKOH
ObUI HEKOHCTHTYLMOHHBIM, IOCKOJBKY MMEI LEJNbI0 OrPaHHYHTh
JIMILIOMATHYECKUE HOJTHOMOUHMS HIPE3HJIEHTA, 3aNpeTUB
TocienapTaMeHTy BbIaBaTh OOJIEE OJJHOTO MACIOPTa JOHKHOCTHBIM
CIIIA,

JOITOJIHUTEJIbHBIX ITACIIOPTOB ABJIACTCA co0uIroieHue MOJAMTUKY JIuru

JiuamM IIpaBUTEIILCTBA Y4uTBIBasd, 4To LOEIbI0

apabCKUX rOCYAapcTB, 3alpeIlaroliel Bbe3l JIMLAM C [aclopTamy,
MOKa3bIBAIOIIMMH, YTO BiIaJenen e3ami B 3pauns).

152U.8. CONST, art. 11, § 2, cl. 1.
1531d. cl. 2.

1541d.

1551d. § 3.

1561d.
157Cm. Benckast KOHBEHIMS O IpaBe MEX/yHApOJHBIX JOTOBOPOB
ot 23 mas 1969 r., Cr. 2.1(a), 1155 UN.T.S. 331, 333 («‘dorosop’
03HAa4aeT MEXIyHAapOJHOE COIJalleHue,

dopme  u

3aKII0YEHHOE  MEXILY
rocylapcTBaMm B IHCbMCHHOM
MEKyHAPOIHBIM IIPABOM . . .»).

158U.S. CONST, art. IL, § 2, cl. 2.
1591d. § 3.

perynupyemoe

160Cwm., wanpumep, J[loroBop mexny CoeaunenubiMu Illtatamu
Awmepuku u Poccuiickoit @enepauueii 0 Mepax Ho JajbHEHIIEMY
COKPAICHHIO M OrPAHMYCHHIO CTPATETMYECKHX HACTYNAaTeIbHBIX
Boopyxenuit ot 8 anpens 2010 r., cr. VII, VIII, IX, XII, U.S.-Russ.,
S. Treaty Doc. No. 11-5 START

Treaty],
http://www.state.gov/documents/organization/140035.pdf; JIoroBop
mexay CoennuenaeiMu Lltatamu Amepuku u CorozoMm COBETCKHX

[hereinafter New
available at

Coumanucruyeckux PecryGiIMK 0 COKpallleHHM M OrPaHMYEHHH
CTpaTerM4ecKuX HACTyNaTeIbHbIX BOOpyxeHuit ot 31 mions 1991 r.,
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161.International Convention for the Suppression of the Financing
of Terrorism arts. 9(3)(a), 19, Dec. 9, 1999, 2178 U.N.T.S. 197, 234,
238.

162.See, e.g., U.N. Charter arts. 13, 16, 20, 23, 26, 28.

163.See U.S. Const. art. VI, cl. 2; Carlos Manuel Va’'zquez, Treaties
as Law of the Land: The Supremacy Clause and the Judicial
Enforcement of Treaties, 122 Harv. L. Rev. 599, 611-22 (2008).
Because it asserts that customary international law (“CIL”) is
federal common law, the so-called “modern position” on CIL’s
domestic status would also impose on the executive a Take Care
Clause duty to carry out CIL-mandated diplomatic communications.
See Beth Stephens, The Law of Our Land: Customary International
Law as Federal Law After Erie, 66 Ford- ham L. Rev. 393, 394
(1997) (arguing that CIL is part of federal common law). But see
Curtis

A. Bradley & Jack L. Goldsmith, Customary International Law as
Federal Common Law: A Critique of the Modern Position, 110
Harv. L. Rev. 815 (1997) (rejecting the modern position).

164.See Edward T. Swaine, Taking Care of Treaties, 108 Colum. L.
Rev. 331, 342-72 (2008) (arguing that the Take Care Clause
imposes a duty on the president to enforce treaty obligations). But
see Medellin v. Texas, 552 U.S. 491, 532 (2008) (concluding that
the Clause does not impose a duty to enforce non-self-executing
treaties).

165.U.S. Const. art. II, § 2, cl. 1.
166.1d. cl. 2.

167.See Laurence H. Tribe, Taking Text and Structure Seriously:
Reflections on Free-Form Method in Constitutional Interpretation,
108 Harv. L. Rev. 1221, 1256 (1995) (citing Myers v. United States,
272 U.S. 52, 161-64 (1926)). But see Prakash & Ramsey, Executive
Power, supra note 145, at 244 (arguing that the Appointments
Clause is not the source of the power to recall ambassadors).

168.U.S. Const. art II, § 1, cl. 1.

169.See generally Prakash & Ramsey, Executive Power, supra note
145 (making this argument); Prakash & Ramsey, Jeffersonian
Executive, supra note 145 (same).

170. See generally Prakash & Ramsey, Executive Power, supra note
145, at 265-72 (arguing in favor of the Vesting Clause Thesis).

171.1 William Blackstone, Commentaries *245.
172.See supra notes 147—151 and accompanying text.
173.U.S. Const. art. II, § 2.

174.See Stuart, supra note 8, at 7-8 (“A report of the Senate Foreign
Relations Committee in 1888 stated that some 438 persons had been
appointed or recognized by the President without the advice or
consent of the Senate or the express authority of Congress to
conduct negotiations and conclude treaties.”); see also, e.g., Paul
Richter, Obama Picks Mideast,

S. Asia Envoys, L.A. Times, Jan. 23, 2009, at A3, available at
http://articles.latimes.com/2009/ jan/23/world/fg-state23 (discussing
President Obama’s appointment of George Mitchell as special envoy
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163

164

165

166
167

168

169

170

171

172

173

174

cr. VIII, XV, U.S.- U.S.S.R., S. Treaty Doc. No. 102-20 [hereinafter
START 1], available at http:/www.state.gov/www/global/arms/
starthtm/start/treatytc.html#TREATYTOC.

161MexnaynapoaHas KoHBeHIHs 0 Oopsbe ¢ (HHAHCHPOBaHHEM
Teppopusma ot 9 mekabpst 1999 r., cr. 9(3)(a), 19, 2178 U.N.T.S.
197, 234, 238.

1628See, e.g., Ycras OOH, cr. 13, 16, 20, 23, 26, 28.

163See U.S. CONST, art. VI, cl. 2; Carlos Manuel Vazquez, Treaties
as Law of the Land: The Supremacy Clause and the Judicial
Enforcement of Treaties, 122 HARV. L. REV. 599, 611-22 (2008).
(OMII)
T.H.«COBPEMEHHast

VrBepxkaas, 4to OOBIMHOE  MEXAYHApOJHOE  HPaBO

sBisiercss  (pelepabHBIM  OOLMM  [IPaBOM,
TPaKTOBKa» BHyTpeHHero craryca OMII Takke Hamaraer Ha
HCIIOJIHUTEIBHYIO BIACTh OOS3aHHOCTH BBINOJHATH IIyHKT 00
obecrieyeHH BBIMOJHEHHS. 3aKOHOB B XOJ€ IIPEILyCMOTPEHHBIX
OMII pumnomatudeckux KommyHukanuii. See Beth Stephens, The
Law of Our Land: Customary International Law as Federal Law
After Erie, 66 FORD- HAM L. REV. 393, 394 (1997)
(yrBepxaenue, uto OMII siBsieTcst 4acThio (epepanbHOro 00m1Iero
npasa). But see Curtis A. Bradley & Jack L. Goldsmith, Customary
International Lawas Federal Common Law: A Critique of the
Modern Position, 110 HARV. L. REV. 815 (1997) (orpuuanue

COPEMEHHO TPAaKTOBKH).

164See Edward T. Swaine, Taking Care of Treaties, 108 COLUM. L.
REV. 331, 342-72 (2008) (yTBepskaas, 4T0 MyHKT 00 oOecredeHun
BBIIOJIHEHHSI 3aKOHOB HAjaraeT Ha IPe3HACHTa OO0s3aHHOCTH
obecrieunBaTh COONIOACHHE JOTOBOPHBIX 00s3aTenibeTB). B TO Ke
Bpems B Medellin v. Texas, 552 U.S. 491, 532 (2008) nmemaercs
BBIBOJ, YTO JTOT IIyHKT HE Hajlaraet 00s3aTeJbCTBA BBIIOJIHSITH
MEXK/IyHApOIHbIC [JOrOBOPBI, TPEOYIOIIME sl BCTYIUICHUSI B CHILY
M3[aHNUsI COOTBETCTBYIOIIETO HALMOAHJILHOTO 3aKOHA).

165U.S. CONST, art. II, § 2, cl. 1.

1661d. cl. 2.

167See Laurence H. Tribe, Taking Text and Structure Seriously:
Reflections on Free-Form Method in Constitutional Interpretation,
108 HARV. L. REV. 1221, 1256 (1995) (citing Myers v. United
States, 272 U.S.52, 161-64 (1926)). But see Prakash 8c Ramsey,
Executive Power, supra note 145, at 244 (yrBep:xaeHue,

YTO IMOJIO)KCHHE O HA3HAYCHHAX HE SIBISCTCS HCTOYHHUKOM IpaBa
or3biBath mocioB).168U.S. CONST, art I, § 1, cl. 1.

169See generally Prakash 8¢ Ramsey, Executive Power, supra note
145 (rme BBUIBMHYT OTOT apryMeHT);
Jeffersonian Executive, supra note 145 (same).

Prakash 8c Ramsey,

[=170See generally Prakash 8c Ramsey, Executive Power, supra note
145, at 265-72 (apryMeHTHl B TIONBb3Yy Te3Mca O HAJCICHHU
TIOJTHOMOYHSIMH ).

1711 WILLIAM BLACKSTONE, COMMENTARIES *245.

172See supra notes 147-151 and accompanying text.

173U.S. CONST, art. II, § 2.

174See STUART, supra note 8, at 7-8 («B ordere cenarckoro
KOMHUTETa 110 MEXITyHapOIAHBIM OTHOIICHUSAM 3a 1888 r. roBopmiocs,
4910 OKOJO 438 wuenoBek ObUTM HA3HAYCHBI WM YIIOJTHOMOYCHBI
npe3usieHToM Oe3 coBera miu coriacust CeHara WIHM IIPSIMOTO
pasperiernst Konrpecca Ha BeieHHE MEPErOBOPOB U 3aKITIOYCHHE
JIOroBOpOBY); see also, eg., Paul Richter, Obama Picks Mideast, S.
Asia Envoys,L.A. TIMES, Jan. 23, 2009, at A3, available at
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to the Middle East and Richard Holbrooke as special representative
to Afghanistan and Pakistan).

175. Cf. Prakash & Ramsey, Executive Power, supra note 145
(explaining the Vesting Clause Thesis).

176. See discussion infra Part III. A difference in the text of the
Article I and Article II Vesting Clauses might conceivably warrant
different approaches to the interpretation of enumerated legislative
and executive powers. Specifically, some have argued in favor of
interpreting enumerated powers in Article I more narrowly than
enumerated powers in Article II on the view that the Article I
Vesting Clause “refers the reader to power grants contained else-
where in the Constitution” and thus “indicates that Congress is
receiving only a subset of the conceptual category of ‘legislative
Powers,”” while the Article II Vesting Clause grants the president
“the full scope of the conceptual categor[y] of executive . . . power.”
Gary Lawson, What Lurks Beneath: NSA Surveillance and
Executive Power, 88 B.U. L. Rev. 375, 388 (2008). On this view,
comparatively strict interpretations of enumerated powers in Article
I are necessary to honor the Article I Vesting Clause’s rule that
Congress possesses only those powers “[t]herein granted.” U.S.
Const. art. I, § 1. By contrast, strict interpretations of enumerated
powers in Article II are unnecessary to honor the Article II Vesting
Clause if that Clause establishes that the president possesses even
those executive powers that do not fall within the ambit of any
enumerated power. This line of reasoning, however, presupposes
that the Article I and Article II Vesting Clauses are in fact different.
Because the Discrete Powers Thesis rejects that premise in holding
that the Article II Vesting Clause is not an independent source of
executive power, there is no reason for a proponent of this thesis to
approach the interpretation of enumerated powers differently
depending on their location in Article I or II.

177.See United States v. Louisiana, 363 U.S. 1, 35 (1960) (“The
President . . . is the constitutional representative of the United States
in its dealings with foreign nations.”); United States v. Curtiss-
Wright Exp. Corp., 299 U.S. 304, 319 (1936) (“In th[e] vast external
realm [of foreign affairs] . . . the President alone has the power to
speak or listen as a representative of the nation.”). It is not possible
to disentangle this dimension completely from functional breadth;
certain functions seem to follow from the president’s capacity to
speak on behalf of the United States, even in the absence of other
support in the text of Article II. See, e.g., Lewis

S. Yelin, Head of State Immunity as Sole Executive Lawmaking, 44
Vand. J. Transnat’l L. 911, 951-62 (2011) (arguing that the
president’s power to conduct sovereign diplomacy implies executive
authority to make decisions about whether foreign heads of state are
entitled to immunity from suit).

178.Cf. Vienna Convention on the Law of Treaties, supra note 157,
art. 2.1(a), at 333 (““Treaty’ means an international agreement
concluded between States in written form and governed by
international law  ”); id. art. 26, at 339 (“Every treaty in force is
binding upon
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http://articles.latimes.com/2009/
HA3HAYCHUN

jan/23/world/fg-state23 (o
Ob6amoii  Ixopmxa
CreUaIbHBIM [OCIAaHHUKOM Ha Biknem Bocroke u Puuapna

MPE3UJCHTOM Muryenna
Xonbpyka crenuanbHbIM —IpeAcTaBuTelieM B Adranucrane u
Tlakucrane).

175Cf. Prakash & Ramsey, Executive Power, supra note 145
(oOBsCHEHHE Te3Kca O HAJCICHUH MTOJTHOMOYHUSIMH).

176Cm. obcyxnenne B wactu III. Pasnuume B Tekcre IyHKTOB O
HajeneHnu nonHomouwmsiMu crared | u Il morio Obl, HaBepHoe,
OOBSICHUTh pa3HbIC TOAXOJbl K TOJKOBAHHIO IIEPEUHCICHHBIX
TOJHOMOYHH 3aKOHO/ATEIbHON M MCIOJIHUTENBHON BETBEH BIACTH.
B 4acTHOCTH, HEKOTOpBIC BBICKA3bIBAJIHMCh B I0Jb3Y TOJIKOBAHUS
MEPEYHCIICHHBIX IIOJHOMOYMH B cratbe | Oomee y3K0, dYeMm
NEPEYHNCIICHHBIX HOJHOMOYMH B cratbe II, mcxodas u3 TOro, 4ro
cratbs | O HajeNEeHWM IIOJHOMOYMSIMHU «OTCBUIAET YUTATENs K
TOJHOMOYHSM, MIPEAOCTABIAEMBIM B Jpyrux Mectax KoHcTuTynmm»
M, TaKUM 00pa3oM, «ykaspiBaeT, 4T0 KOHIrpecc moiydaer TOJIbKO
OIMH W3 HAOOPOB IIOJHOMOYHMH, BXOJSIIMX B KOHIENTYaJbHYIO
KATEeropui0 «IOJHOMOYHUSI 3aKOHOAATENBHOI BIACTH», B TO BpeMs
KaK IyHKT O HaJeJeHUH MoaHoMmouusiMu crateu I mpenocrasiser
MIPE3UJICHTY
MOJHOMOYHII HCIOJHUTENbHOW... Biaactw». Gary Lawson, What
Lurks Beneath: NSA Surveillance and Executive Power, 88 B.U. L.
REV. 375, 388 (2008). ITo aToMy MHEHUIO, CPaBHUTEILHO CTPOTUE

«IOJTHBIN 00BbeM KOHLIeHTyaIIBHOﬁ KaTeropun

TOJIKOBAHMSI TIEPEUUCIICHHBIX MOJHOMOYHN B cTaThe I HEOOXOAMMBI
JUIsL COOJIOACHUST TIpaBuiia CTathi | O Ha/eJCHUH IOJTHOMOYUSIMH,
KOTOpOMY
ycraHoBiaeHHbIME» 1paBamu  (Koncturynus CHIA, cr. I, §1).

COTJIACHO Konrpecc  oOmamaer  TOJNBKO  «CHUM
HamportuB, cTporoe TOJNKOBaHHME MNEPEYNUCICHHBIX IOJHOMOYMH B
cratbe Il He TpeOyercst Juii COONIOJEHMS IYHKTAa O HAJCICHUH
MOJHOMOYMSAMH cTaTbi II, €ciiM 9TOT MyHKT yCTAQHABIMBAET, YTO
MPE3UACHT obnanaer Jiane TeMH HCTIOJTHUTEIIbHBIMH
TIOJTHOMOYUSIMHU, KOTOPBIE HE BXOJAT B cepy AeHCTBHS KaKOW-ITHO0
NEPeYNCIICHHON BIACTH. OTa JIMHHSA pacCy)KAEHHH, OJHAKO,
MPEJIoNaraer, YTo MyHKThl O HAJEICHHHU MTOJTHOMOYMSIMH cTaTei I n
Il Ha camom pene pasnuuHbl. [IOCKONBKY Te3UC O JUCKPETHBIX
MOJIHOMOYHSX OTBEpPraeT dTy MPEANOCBUIKY, YTBEpXKJAas, 4TO
MOJIOKEHHE O HAJCICHUH MONHOMOYMSIMH crathil 1l He sBisieTcst
HE3aBUCHMBIM ~ HCTOYHMKOM  HCIOJHHUTEIBHOH  BIACTH, Yy
CTOPOHHHUKOB 3TOTO T€3Kca HET NPHYMH IOJXOAUTH K TOJIKOBAHHUIO
MEePEYHCIICHHBIX MOJHOMOYMII [O- pa3sHOMY B 3aBHCHMOCTH OT HX
MecTa B TecTe — B craThe I mim cratse I1.

177See United States v. Louisiana, 363 U.S. 1, 35 (1960)
(«ITpe3npent SIBJISICTCS. KOHCTHTYLHMOHHBIM IIPE/ICTABUTEIEM
Coenunennbix 1lITaToB B WX OTHOLICHHSAX C HMHOCTPAaHHBIMH
rocynapcrBamm»); United States v. Curtiss-Wright Exp. Corp., 299
U.S. 304, 319 (1936) («B oa10ii oOmmpHON BHemHEH cdepe
[MHOCTpAHHBIX /1€ ]... TOJIBKO MPE3UJICHT UMECT IPaBO FOBOPUTH HIIN
CIylilaTh Kak MpeJCTaBHTENb BCed cTpaHb»). HeBo3moxHO
TOJIHOCTBIO OT/EIUTB ITOT ACMEKT OT (yHKIIMOHAIBHOIO JAMAIa30Ha;
HEKOTOpBIC (YHKIMH, II0-BHIMMOMY, BBITCKAIOT H3 CIOCOOHOCTH
npe3usieHTa BoicTynath oT uMeHn CoennnenHbix IlTaToB gaxe npu
OTCYTCTBUH APYroy moanaepkku B Tekcre crarbu II. See, eg., Lewis
S. Yelin, Head of State Immunity as Sole Executive Lawmaking, 44
VAND. J. TRANSNAT’L L. 911, 951-62 (2011) (yrBep:kaeHue, 4ro
MOJIHOMOYHS ~ NPE3HJEHTa BECTH CYBEPEHHYIO  JUIUIOMATHIO
M0/Ipa3yMeBalOT HCIOJHHUTEIBHYIO BIACTh NPUHUMATH DPELICHHUS O
TOM, MMEIOT JM TJIaBbl HMHOCTPAHHBIX TOCYAapCTB IIPaBO Ha

HMMMYHHTET OT Cy/1e6GHOTO PECIeI0BaHus).

178Cp. BeHckasi KOHBEHIHUs O IpaBe MEXIYHApOHBIX JI0rOBOPOB,
npum. 157 Bemme, cr. 2.1(a), Ha c. 333 («‘loroBop’ o3Haudaer
MEXK/IyHAPOIHOE COIJIALICHHE, 3aKIIOYEHHOE MEX/y roCyJapCTBaMu
B HCBMEHHON (hOpMeE M peryaupyemMoe MexIyHapOIHBIM [PABOM. . .

223



the parties to it and must be performed in good faith.”).

179.1 Blackstone, supra note 171, at *245.

180.To the extent that they discussed the issue, delegates to the
Constitutional Convention described the future Department of
Foreign Affairs as an executive department that would operate under
presidential control. See 1 The Records of the Federal Convention
of 1787, at 111 (Max Farrand ed., rev. ed. 1937) [hereinafter
Farrand’s Records] (Mason); id. at 292 (Hamilton Plan); 2 id. at 53—
54 (Madison); id. at 135-36 (Pinckney); id. at 329 (Ells- worth); id.
at 335-36, 343 (Morris); id. at 367 (Rutledge, on behalf of the
Committee of Detail); 3 id. at 111, 606 (Pinckney). The most
detailed proposal, submitted by Gouverneur Morris to the
Committee of Detail on August 20, called for a “Council of State” to
“assist the President in conducting public affairs.” 2 id. at 335. This
council was to include a Secretary of Foreign Affairs, who would be
appointed by the president and charged with a duty “to correspond
with all foreign Ministers, prepare plans of Treaties, and consider
such as may be transmitted from abroad—and generally to attend to
the Interests of the United States, in their connections with foreign
Powers.” Id. at 335-36. Drafts of the Constitution eventually
abandoned any reference to the secretary of foreign affairs and his
duties. Id. at 367, 499, 542-43,

599. No one, however, voiced doubt that the department would be
part of the new government and executive in character. Nor did
anyone dispute the understanding, reflected in Morris’s original
draft, that the secretary of foreign affairs would be responsible for
handling official diplomatic correspondence with foreign
governments. If that responsibility suggested anything about the
president in whose cabinet the secretary was to serve, then it is hard
to avoid the conclusion that the delegates understood the president
to hold ultimate authority over the execution of official diplomatic
communications between the United States and foreign
governments. Cf. Abraham D. Sofaer, War, Foreign Affairs and
Constitutional Power 33 (1976) (“[Morris’s motion] would have had
the Convention recognize as executive functions the day-to-day
management of . . . foreign . . . affairs.”). Statements from the
ratification debates also suggest an understanding that the president
holds the exclusive power to engage in sovereign diplomacy. See,
e.g., The Federalist No. 72, at 403-04 (Alexander Ham- ilton)
(Clinton Rossiter ed. with Charles R. Kesler introduction and notes,
1999) (explaining that the “actual conduct of foreign negotiations”
is executive in nature, and that those “to whose immediate
management these . . . matters are committed ought to be considered
as the assistants or deputies of the Chief Magistrate, and on this
account . . . ought to derive their offices from his appointment”); id.
No. 84, at 487 (Alexander Hamilton) (explaining that the
“management of foreign negotiations will naturally devolve” on the
president); 3 Farrand’s Records, supra, at 162 (“The senate can
make no treaties; they can approve of none unless the President of
the United States lay it before them.”).

181.Articles of Confederation of 1781, art. IX. Congress created a
Department of Foreign Affairs shortly after the adoption of the
Articles of Confederation, but the department was a mere agent of
Congress, with powers more clerical than substantive. 19 Journals of
the Continental Congress, 1774-1789, at 42—44 (Gaillard Hunt ed.,
1912) [hereinafter Journals of the Continental Congress]. The
Secretary of Foreign Affairs held duties to keep records; transmit
and, if necessary, translate communications between Congress and
foreign governments; and gather information about overseas
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»); id. c1. 26, Ha c. 339 («Kaxplii qeficTBYIONIHNI JOTOBOP SBISETCS

00s13aTeIbHBIM JuIst ero Y4aCTHUKOB " JIOJDKEH
BBINOJIHATBCSL. .. JOOPOCOBECTHON ).

1791 BLACKSTONE, supra note 171, at *245.

180B To#i Mepe, B Kakoii OHH OOCYXIalH 3TOT BOIPOC, JEIeraThl
cbe3na ommcanu  Oymymiee

WHOCTPAHHBIX J€JI Kak MCIIOJIHUTEIIbHBII JAenapTaMeHT, KOTOpHﬁ

Koncrurynuonnoro MHHHCTEPCTBO
Oyner aeiicTBoBaTh moj KoHTposieM mpesuaenta. See 1 The Records
of the Federal Convention of 1787, at 111 (Max Farrand ed., rev. ed.
1937) [hereinafter Farrand’s Records] (Mason); id. at 292 (Hamilton
Plan); 2 id. at 53-54 (Madison); id. at 135-36 (Pinckney); id. at 329
(Ellsworth); id. at 335-36, 343 (Morris); id. at 367 (Rutledge, on
behalf of the Committee of Detail); 3 id. at 111, 606 (Pinckney).
Haunb6onee nmoapobHoe mpeioskeHue, npeacTaBieHHoe I'yBepHepoM
Moppucom Komwurery mo neramsim 20 aBrycra, IpexycMaTpHBAio
co3anne «l'OCy/1apCTBEHHOTO COBETa» JUIsl «OKAa3aHMsI [OMOLIH
MPE3UICHTY B BEJCHUU roCyaapcTBeHHbIX aem».2 id. at 335. B aror
COBET IOJDKEH ObLI BXOAWTh MUHUCTP MHOCTPAHHBIX €], KOTOPBIi
OyaeT Ha3HAYeH MPE3HJEHTOM M KOTOPOMY Oy/eT MOPYYeHO «BECTH
MEePENnCKy CO BCEMU MUHUCTPAMH HHOCTPAHHBIX [€J, TOTOBUTH
NMPOEKTH JOrOBOPOB M pAacCMaTpHBaTh TE, YTO MOIYT OBITh
nepefansl M3-3a pyOeka, W B LEJIOM COOJIIOJaTh HHTEPECHI
Coeauuennbix IIITaTOB B MX CBS3MX C MHOCTPAHHBIMH JIEPXKABAMH.
Id. at 335-36. B koHeuHoM cuere B mpoekrax KoHCTHTYHHH
OTKA3aJIiCh OT KaKHX-JIHOO YIIOMHHAHHIT O MUHHUCTPE MHOCTPAHHBIX
nen u ero obssanHoctsax. Id. at 367, 499, 542-43, 599. Hukro,
OIHAKO, HE BBIPA3WI COMHEHMII B TOM, 4YTO AENapTaMeHT OyaeT
YaCThIO HOBOTO IPABUTENIBCTBA M HCIIOJIHUTEIBHON BIIACTH MO
cBoeMy Xapakrepy. HHKTO Takke He oOcmHapuBan IOHUMAaHHE,
OTpaXXEHHOE B [EPBOHAYAJILHOM IpoekTe Moppuca, TOro, 4ro
Oyner
ohHIMATIBbHOH UINIOMATHYECKOW IIEPEHMCKH C HHOCTPAHHBIMH

MHUHHUCTD HHOCTPaHHBIX  I€II OTBCYaTh 3a BCACHHC

MpaBUTEIbCTBAMH. ECITH 3Ta OTBETCTBEHHOCTh HABOJMJIA HA KaKHe-
100 MBICIM O TIPE3UJICHTE, B KaOMHETE KOTOPOTO NOJDKEH ObLI
paboTaTh CeKperapb, TO TPYJHO H30eXaTb BBIBOJA O TOM, YTO
nenaeraTbl  BUJACNM B OPE3UACHTE  BBICIIYID  BIACTh  HAJ
OCYLIECTBICHHEM O(DUIMAIBHBIX JUIUIOMAaTHYECKUX COOOMICHHIT
Itaramu "

MEXIY CoeIMHeHHBIMUA HUHOCTPaHHBIMUA

npasutenbcTBamu. Cf. Abraham D. Sofaer, War, Foreign Affairs and

Constitutional Power 33 (1976) («[IIpemnoxxenne Moppuca)
norpeboBasio  Obl, 4roObl KOHBEHIMS NpH3HAA B Ka4ecTBE
HCTIOTHUTEIBHBIX dyHKIHI MOBCEIHEBHOE yIIpaBIICHHE. .

HMHOCTPAHHBIMU... ieJlaMi»). 3asiBJICHHS, C/ICIaHHbIE B X0J1€ 1e0aToB
1o paTuUKAIMK, TAKXKE CBUJCTEIBCTBYIOT O OHUMAHUM TOTO, YTO
npe3uzieHT  obsiajaeT  HCKIIOYMTEIbHBIMU MIOJIHOMOYHSIMU
y4acTBOBaTh B CyBepeHHOH aumomaruu. See, e.g., The Federalist
NO. 72, at 403-04 (Alexander Hamilton) (Clinton Rossiter ed. with
Charles R. Kesler introduction and notes, 1999) (o6bsicHenune, 4to
«(paKTHYECKOE  BEJCHHE HMHOCTPAHHBIX [EPErOBOPOB»  HOCHT
HCIOJHUTEIbHBIA XapaKTep U 4TO Te, «YbeMy HEIOCPEACTBEHHOMY
PYKOBOJICTBY HOPYYEHBI ITH... BOIIPOCHI, JOJDKHBI PACCMATPHBATBCS
KaK MOMOILIHUKHA WM 3aMECTUTEIU TJIaBbl JCPXKABBI, H B CBS3H C
9TUM... JIOJDKHBI MOJIy4aTh CBOM JO/DKHOCTH OT €r0 Ha3HAuYCHHID»);
id. No. 84, at 487 (Alexander Hamilton) (oOGbsicHeHne, 4YTO
«PYKOBOZCTBO HIeperoBopamMu

00pa3oM IepeHe MOXKET OJ0O0pHTh HH OJMH U3 HHX, €CIH TaKOBOH

HMHOCTPAaHHBIMHU €CTECTBEHHBIM
JI0oroBOp He OyzeT mpeacraBieH emy npesuaeHToM COeIMHEHHBIX
IITatoB»).

181 ARTICLES OF CONFEDERATION OF 1781, art. IX.
Konrpecc cospan penapTaMeHT MHOCTPAHHBIX JEJ BCKOpE IOCie
npunatus Crateit Kondenepanumn, HO 5TOT JenapTaMeHT ObLI
cKkopee
KaHUesIpckumu, 4eM cymHoctHeiMu. 19 JOURNALS OF THE
CONTINENTAL CONGRESS, 1774-1789, at 42-44 (Gaillard Hunt
ed., 1912) [hereinafter JOURNALS OF THE CONTINENTAL

NIPOCTHIM arcHToM KOHI‘peCCa, Cc TIOJTHOMOYHUAMHA
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conditions from American diplomats. 28 id. at 56 (John C.
Fitzpatrick ed., 1933); 22 id. at 87-92 (Gaillard Hunt ed., 1914); 19
id. at 4244 (1912).

182. See, e.g., Letter from John Jay to Thomas Jefferson (July 24,
1787), in 3 The Diplomatic Correspondence of the United States of
America, From the Signing of the Definitive Treaty of Peace, 10th
September, 1783, to the Adoption of the Constitution, March 4,
1789, at 234, 234-35 (1833) [hereinafter Diplomatic
Correspondence] (discussing a congressional resolution confirming
the appointment of Don Francisco Chiappe as the American agent in
Morocco); 31 Journals of the Continental Congress, supra note 181,
at 692 (John C. Fitzpatrick ed., 1934) (recording a motion to vacate
the “commission and instructions issued to Mr. John Lamb][ ] for the
purpose of negotiating with the Barbary powers”).

183. See, e.g., Letter from James Monroe to James Madison (July
12, 1785), in 22 Let- ters of Delegates to Congress, 1774—1789, at
502, 504 (Paul H. Smith ed., 1995) [herein- after Letters of
Delegates to Congress] (discussing Congress’s reception of Don
Diego de Gardoqui from Spain); Extract from the Secret Journal of
Foreign Affairs (Oct. 25, 1783), in 6 Diplomatic Correspondence,
supra note 182, at 420, 420-21, 714 (documenting passage of a
resolution that P.J. Van Berckel “be received as Minister
Plenipotentiary from their High Mightiness the States General of the
United Netherlands, and that agreeably to his request he be admitted
to a public audience in Congress™).

184. See, e.g., 30 Journals of the Continental Congress, supra note
181, at 323 (John C. Fitzpatrick ed., 1934) (seeking instructions on
how to proceed on negotiations with Spain); 22 id. at 46-54
(Gaillard Hunt ed., 1914) (instructing American diplomats to pursue
a consular convention with France); Letter from John Jay to John
Adams (May 1, 1786), in 4 Diplomatic Correspondence, supra note
182, at 431, 431-32 (informing Adams of congressional instructions
on negotiations with Great Britain); Letter from Richard Henry Lee
to Benjamin Franklin, Minister Plenipotentiary of the United States
(Dec. 11, 1784), in 1 Diplomatic Correspondence, supra note 182, at
127, 127-28.

185. See, e.g., Letter from Elias Boudinot, President of Congress, to
the Honorable the Burgomasters and Senate of the Imperial Free
City, Hamburg (Nov. 1, 1783), in 1 Diplomatic Correspondence,
supra note 182, at 67, 67-69; Letter from Elias Boudinot, President
of Congress, to His Excellency P.J. Van Berckel (Oct. 24, 1783), in
6 Diplomatic Correspondence, supra note 182, at 419, 419; Letter
from the Congress of the United States to Louis Sixteenth, King of
France and Navarre (Dec. 11, 1784), in 1 Diplomatic
Correspondence, supra note 182, at 132, 132.

186.See, e.g., Letter from the City of Hamburg to Congress (Mar.
29, 1783), in 1 Diplomatic Correspondence, supra note 182, at 62,
62—64; Letter from the Emperor of Morocco to the President of
Congress (June 28, 1786), in 5 Diplomatic Correspondence, supra
note 182, at 175, 175-76; Letter from the King of France to the
Congress of the United States (Sept. 30, 1787), in 1 Diplomatic
Correspondence, supra note 182, at 343, 343-44; Letter from the
King of Spain to Congress (Sept. 27, 1784), in 6 Diplomatic
Correspondence, supra note 182, at 66, 66—68.
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CONGRESS].
BXOJIWIIO BEJCHHE 3alMCell; rmepenada M, MPU HEOOXOIUMOCTH,

B ob6s3anHOCTH MHUHHCTpa WHOCTPAHHBIX J€JI

MepeBojl Ieperucku MexJay KoHrpeccoM ©  MHOCTPaHHBIMU
MPaBUTEIBCTBAME; M COOp HH(POPMALMK O MOJOXKCHHHU 32 PyOekKoM
oT amepukaHckux auruiomaros. 28 id. at 56 (John C. Fitzpatrick ed.,
1933); 22 id. at 87-92 (Gaillard Hunt ed.,1914); 19 id. at 42-44
(1912).

182 See, e.g., Letter from John Jay to Thomas Jefferson
(July 24, 1787), in 3 THE DIPLOMATIC CORRESPONDENCE OF
THE UNITED STATES OF AMERICA, FROM THE SIGNING OF
THE DEFINITIVE TREATY OF PEACE, 10TH SEPTEMBER,
1783, TO THE ADOPTION OF THE CONSTITUTION, MARCH 4,

1789, at 234, 234—35 (1833) [hereinafter DIPLOMATIC
CORRESPONDENCE] (o pe3onounu Konrpecca,
NoATBepXKAatomeld  HasHayeHue jgoHa  OPpancucko — Ymanme

amMepuKaHCKUM areHToM B Mapokko); 31 JOURNALS OF THE
CONTINENTAL CONGRESS, supra note 181, at 692 (John C.
Fitzpatrick ed., 1934) (3ammcek xomaTaiictBa 00 OT3bIBE IIOPYUCHHUS
M MHCTpyKUuiH, naHHbIX Jhxomy Jlomy juin  meperosopos ¢
GepOepcKUMHE JIepiKaBaAMMY ).

183 See, e.g., Letter from James Monroe to James Madison
(July 12, 1785), in 22 LETTERS OF DELEGATES TO
CONGRESS, 1774-1789, at 502, 504 (Paul H. Smith ed., 1995)
[hereinafter LETTERS OF DELEGATES TO CONGRESS]
(discussing Congress’s reception of Don Diego de Gardoqui from
Spain); Extract from the Secret Journal of Foreign Affairs (Oct. 25,
1783), in 6 DIPLOMATIC CORRESPONDENCE, supra note 182, at
420, 420-21, 714 (IpUBOAUT OTPBIBOK M3 PE3OJIOLMH O TOM, YTO
ILI. Bam Bepkenp «BydeT NPUHAT B KAueCTBE MOTHOMOYHOTO
nocinannuka ['enepanpibix ltato Coexunenusix Hunepiauios u
B COOTBETCTBUH C €ro MPoch00ii JOMyIIeH K IyOIuYHON ayJHeHIMH
B Konrpecce»).

184See, eg., 30 JOURNALS OF THE CONTINENTAL
CONGRESS, supra note 181, at 323 (John C. Fitzpatrick ed., 1934)
(mpocsba  aTh MHCTPYKLUMH O HPOJOJDKCHHH IPETrOBOPOB  C
Ucnanwmeit); 22 id. at 46-54 (Gaillard Hunt ed., 1914)
(pacriopsKeHHe aMepPUKAHCKUM JHIUIOMATaM JTOOUTBHCS 3aKIFOYEHHUS
KOHCYJIbCKO# KoHBeHInU ¢ ®pannueit); Letter from John Jay to John
Adams (May 1, 1786), in 4 DIPLOMATIC CORRESPONDENCE,
supra note 182, at 431, 431—32 (coobmenue Apnamcy 00
uncTpykimsax Konrpecca mo mneperoBopam ¢ bpuranwueii); Letter
from Richard Henry Lee to Benjamin Franklin, Minister
Plenipotentiary of the United States (Dec. 11, 1784), in 1
DIPLOMATIC CORRESPONDENCE, supra note 182, at 127,
127—28.

1858See, eg, Letter from Elias Boudinot, President of Congress, to the
Honorable the Burgomasters and Senate of the Imperial Free City,
Hamburg (Nov. 1, 1783), in 1 DIPLOMATIC
CORRESPONDENCE, supra note 182, at 67, 67-69; Letter from
Elias Boudinot, President of Congress, to His Excellency P.J. Van
Berckel (Oct. 24, 1783), in 6 DIPLOMATIC CORRESPONDENCE,
supra note 182, at 419, 419; Letter from the Congress of the United
States to Louis Sixteenth, King of France and Navarre (Dec. 11,
1784), in 1 DIPLOMATIC CORRESPONDENCE, supra note 182, at
132, 132.

186See, eg, Letter from the City of Hamburg to Congress (Mar. 29,
1783), in 1 DIPLOMATIC CORRESPONDENCE, supra note 182, at
62, 62—64; Letter from the Emperor of Morocco to the President of
Congress (June 28, 1786), in 5 DIPLOMATIC
CORRESPONDENCE, supra note 182, at 175, 175-76; Letter from
the King of France to the Congress of the United States (Sept. 30,
1787), in 1 DIPLOMATIC CORRESPONDENCE, supra note 182, at
343, 343-44; Letter from the King of Spain to Congress (Sept. 27,
1784), in 6 DIPLOMATIC CORRESPONDENCE, supra note 182, at
66, 66-68.
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187.See, e.g., Letter from Virginia Delegates to Bernardo de
Ga'lvez (May 4, 1783), in 20 Letters of Delegates to Congress,
supra note 183, at 226, 226 (1993); see also Jack Rakove,
Revolutionaries 260-61 (2010) (explaining that the French diplomat
Conrad Ge'rard “was an active force in congressional politics,
wining and dining delegates and courting their support” and that he
“regularly received delegates wishing to ‘speak confidentially about
present affairs’ ).

188. See, e.g., Letter from John Jay to Thomas Jefferson (Apr. 25,
1787), in 3 Diplomatic Correspondence, supra note 182, at 224, 224;
Letter from John Jay to Thomas Jefferson (Dec. 7, 1785), in 2
Diplomatic Correspondence, supra note 182, at 385, 385.

189. See, e.g., Letter from Monsieur Otto to John Jay (June 27,
1786), in 1 Diplomatic Correspondence, supra note 182, at 328,
328-29 (complaining about delays on behalf of the French
Government).

190.

190.See, e.g., Articles of Confederation of 1787 (showing signatures
of forty-eight delegates); List of Delegates to Congress, 26 Letters
of Delegates to Congress, supra note 183, at v—xlvii (Ronald M.
Gephart & Paul H. Smith eds., 2000) (listing 435 delegates elected
to Congress between 1774 and 1789).

191.Report of Thomas Story to the Committee of Secret
Correspondence and the Committee’s Memorandum upon It (Oct. 1,
1776) [hereinafter Report of Thomas Story], in 22 The Papers of
Benjamin Franklin 636 (1982), available at
http://www.franklinpapers

.org/franklin/framedVolumes.jsp (“We find by Fatal Experience the
Congress Consists of too many Members to keep Secrets ).

192.Letter from John Jay to Thomas Jefferson (Apr. 25, 1787), in 3
Diplomatic Correspondence, supra note 182, at 224, 224; see also
Letter from Jonathan Arnold to William Greene (Jan. 8, 1783), in 19
Letters of Delegates to Congress, supra note 183, at 559, 560—62
(Paul H. Smith ed., 1992) (disclosing Congress’s discussions about
secret diplomatic communications from Europe); Letter from James
Madison to Edmund Randolph (Oct. 8, 1782), in 19 Letters of
Delegates to Congress, supra note 183, at 238, 239 (complaining
about some delegates’ failure to adhere to vows of secrecy).

193. Franklin cited the Continental Congress’s inability to maintain
secrecy as the basis for declining to inform the Congress of an offer
of financial support from France during the Revolutionary War.
Report of Thomas Story, supra note 191.

194.19 Journals of the Continental Congress, supra note 181, at 42—
44 (Gaillard
Hunt ed., 1912).

195.Franklin was the only delegate at the Convention with
diplomatic experience, having served as a colonial agent in London
prior to the Revolutionary War and as a diplomat in France from
1776 to 1785. Jonathan R. Dull, Franklin the Diplomat: The French
Mission, 72 Transactions Am. Phil. Soc’y, no. 1, 1982, at 1
(describing Franklin’s diplomatic work in England and France).
Forty delegates, however, had served in one of the Continental Con-
gresses or the Congress of the Confederation; only fifteen delegates
had no such experience. Compare America’s Founding Fathers:
Delegates to the Constitutional Convention, Nat’l Archives,
http://www.archives.gov/exhibits/charters/constitution founding_fat
hers.html (last visited Aug. 28, 2013), with List of Delegates to
Congress, supra note 190 (listing delegates to the Continental
Congresses and the Congress of the Confederation).
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187See, eg, Letter from Virginia Delegates to Bernardo de Galvez
(May 4, 1783), in 20 LETTERS OF DELEGATES TO CONGRESS,
supra note 183, at 226, 226 (1993); see also JACK RAKOVE,
REVOLUTIONARIES  260-61 (2010
(paniysckuii auiomat Konpasa XKepap «Obu1 akTHBHO# Gurypoit B

(pa3bsCHEHHE,  YTO

nonutuke KoHrpecca, yrouan JeneratoB u CTPEMUIICS HOIYyYHTh UX
TOJUICPIKKY» M «PEryJSIPHO IIPUHUMAN Y ce0sl e/IeraToB, JKelaBuInx
‘mobece10BaTh C ria3y Ha a3 o0 TeKyIIUX Jenax’»).

188See, eg, Letter from John Jay to Thomas Jefferson (Apr. 25,
1787), in 3 DIPLOMATIC CORRESPONDENCE, supra note 182, at
224, 224; Letter from John Jay to Thomas Jefferson (Dec. 7, 1785),
in 2 DIPLOMATIC CORRESPONDENCE, supra note 182, at 385,
385.

189See, eg, Letter from Monsieur Otto to John Jay (June 27, 1786),
in 1 DIPLOMATIC CORRESPONDENCE, supra note 182, at 328,
328-29 (c kamoOoOW Ha 3aJepKKH 10 BUHE (PAHIY3CKOTO
MPaBHUTEIbCTBA).

190 See, eg, ARTICLES OF CONFEDERATION OF 1787
(3a noxamuceio 48 neneraros); List of Delegates to Congress, 26
LETTERS OF DELEGATES TO CONGRESS, supra note 183, at v-
xlvii (Ronald M. Gephart 8c Paul H. Smith eds., 2000) (co cruckom
uMeH 435 neneraros, nzdupasmmxcs B Konrpecc B 1774-1789 1r.).
191 Report of Thomas Story to the Committee of Secret
Correspondence and the Committee’s Memorandum upon It (Oct. 1,
1776) [hereinafter Report of Thomas Story], in 22 THE PAPERS OF
BENJAMIN  FRANKLIN 636 (1982), available at
http://www.franklinpapers .org/franklin/framedVolumes.jsp («Kax
HH TPUCKOPOHO, MBI BHIMM, 4YTO 4WieHOB KoOHrpecca CIHIIKOM
MHOTO, 4TOOBI OHU MOTJIM XPAHUTh TAlHY...»).

192Letter from John Jay to Thomas Jefferson (Apr. 25, 1787), in 3
DIPLOMATIC CORRESPONDENCE, supra note 182, at 224, 224;
see also Letter from Jonathan Arnold to William Greene (Jan. 8,
1783), in 19 LETTERS OF DELEGATES TO CONGRESS, supra
note 183, at 559, 560-62 (Paul H. Smith ed., 1992) (o auckyccusx B
KoHrpecce KacaTeIbHO CEKPETHBIX JHILIOMATHYECKUX COOOIICHHIT
u3 EBpomer); Letter from James Madison to Edmund Randolph (Oct.
8, 1782), in 19 LETTERS OF DELEGATES TO CONGRESS, supra
note 183, at 238, 239 (¢ »xano6oii Ha TO, YTO HEKOTOPBIC JIENCTaThl HE
B COCTOSIHMHM CHIEPXKATh KIATBY XpaHUTb Aena KoHnrpecca B Taiine).
193®pankimme cocnancs Ha HecrocoOHOcTh KoOHTHHEHTaIBHOTO
KOHIpecca COXpaHsiTh CEKPETHOCTh B KAa4yecTBE OCHOBAHMS JUIS
otkasa uHpoOpMHpoBaTh KOHIpecc 0 mpemiokeHHH (GUHAHCOBOM
TOJUIEPKKH CO CTOpoHbI PpaHunu B Xo1e BoiHBI 32 HE3aBHCHMOCTD.
Report of Thomas Story, supra note 191.

19419 JOURNALS OF THE CONTINENTAL CONGRESS, supra
note 181, at 42-44 (Gaillard Hunt ed., 1912).

195®pankianH  ObLT  SAMHCTBCHHBIM Jeieratom KoHBeHTa ¢
JIMIUIOMATHYECKUM OIIBITOM, OH CIIy)KHJI KOJIOHHAJIbHBIM arecHTOM B
Jlonyione 10 BoiiHbl 32 HE3aBHCHMOCTD M JMILIOMATOM BO PpaHIiu
B 1776-1785 rr. Jonathan R. Dull, Franklin the Diplomat: The
French Mission, 72 TRANSACTIONS AM. PHIL. SOC’Y, no. 1,
1982, at 1 (o guutomarmueckoit pabore DpaHKINMHA B AHITIHH U
Opannun). Onpxako 40 jgeneratoB yd4acTBOBAIM B OJHOM M3
KonruneHTanbHbIX KoHrpeccoB uiam Kounrpecce Kondenepanmu; u
TOJBKO 15 neneratoB He mMmenu Takoro ombita. Compare America's
Founding Fathers: Delegates to the Constitutional Convention,
NAT’L ARCHIVES,
http://www.archives.gov/exhibits/charters/constitution_founding_fat
hers.html (last visited Aug. 28, 2013), with List of Delegates to
Congress, supra note 190 (crmmcok aeneratoB KOHTHHEHTaJIBHBIX
KoHrpeccoB mwi Konrpecca Kondenepauun).
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196. Toward the end of the Convention on September 7, Roger
Sherman objected to a motion from James Wilson to subject the
president’s treaty-making power to the advice and consent of both
chambers on the view that “the necessity of secrecy in the case of
treaties forbade a reference of them to the whole Legislature.” 2
Farrand’s Records, supra note 180, at 538. Apparently persuaded,
delegates voted against Wilson’s motion by a margin of ten to one.
Id.

197. The draft produced by the Committee of Detail on August 6,
for example, allotted to the president the power to ‘“receive
Ambassadors” and “be commander in chief” but other- wise gave to
Congress the major diplomacy powers of making treaties and
appointing ambassadors. Id. at 183, 185. A draft of the Pinckney
Plan gave the Senate “sole & exclusive power to declare War & to
make treaties & to appoint Ambassadors & other Ministers to
Foreign nations.” 3 id. at 599. Delegates also made statements
suggesting a dominant Senate role. See, e.g., 1 id. at 426 (statement
by James Wilson, explaining that the Senate would “probably be the
depository of the powers” relating to treaties); 2 id. at 235
(statement by Charles Pinckney, arguing that a longer prerequisite
term of citizenship is necessary for senators because the “Senate is
to have the power of making treaties & managing our foreign
affairs”).

198.2 id. at 392-94, 495.

198. The Federalist, supra note 180, No. 75, at 419-20 (Alexander
Hamilton).

199. 1d. at 451; see also The Debates in the Convention of the State
of New York, in 2 The Debates in the Several State Conventions on
the Adoption of the Federal Constitution 205, 302 (Phila., J.B.
Lippincott Co. photo. reprint 1937) (Jonathan Elliot ed., 2d ed.
1836) [hereinafter Elliot’s Debates] (“That branch of administration,
especially, which involves our political relation with foreign states,
a community will ever be incompetent to.” (Alexander Hamilton)).

201.The Debates in the Convention of the State of New York, supra
note 200, at 291 (“It is not contended that six years are too long a
time for the senators to remain in office. Indeed, this cannot be
objected to, when the purposes for which this body is instituted are
considered. They are to form treaties with foreign nations. This
requires a comprehensive knowledge of foreign politics, and an
extensive acquaintance with characters, whom, in this capacity, they
have to negotiate with, together with such an intimate conception of
our best interests, relative to foreign powers, as can only be derived
from much experience in this business.” (Robert R. Livingston)).

202. See The Debates in the Convention of the State of
Pennsylvania, in 2 Elliot’s Debates, supra note 200, at 415, 506
(statement by James Wilson, arguing that the secrecy that may be
necessary for treaty negotiations weighs “against committing the
knowledge of these transactions to too many persons” and that the
length of treaty negotiations may require that they occur when the
legislature is not in session); The Debates in the Convention of the
Commonwealth of Virginia, in 3 Elliot’s Debates, supra note 200, at
1, 509 (“The [House of Representatives is] excluded from
interposing in making treaties, because large popular assemblies are
very improper to transact such business, from the impossibility of
their acting with sufficient secrecy, despatch, and decision, which
can only be found in small bodies, and be- cause such numerous
bodies are ever subject to factions and party animosities.” (Francis
Corbin)); 3 Farrand’s Records, supra note 180, at 251 (“Some
members [of the Constitutional Convention] were for vesting the
power for making treaties in the legislature; but the secrecy and
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196bmmxe k xoniy Cwezna 7 cenrsops Pomxep lllepman Bo3pasmi
npotuB npeanoxenus JDxeiimca VYwicoHa aaBaTh IPE3UAEHTY
TIOJIHOMOYHSI Ha 3aKJIIOUEHHE JI0TOBOPOB C COBETA U COTJIacHs 00enx
rajat, rmojaras, 4To «HeoOXOIMMOCTh COXPAHEHHs TalHbI B Clydyae
JIOTOBOPOB 3alPeliacT cooOIaTh 0 HUX BCEMY 3aKOHOJATEIBHOMY
oprany».2 FARRAND’S RECORDS, supra note 180, at 538.
OuyeBHIHO, ATOT JOBOA YOEMHI JENEeraToB — OHM OTKJIOHMIH
npeaiokenue Yuncona 10 ronocamu npotus oguoro. Id.

197Hanpumep, npoekT, noAroTosieHHkl KoMurerom mo geransim 6
aBrycTa, HAJICIISUT MIPE3U/ICHTA TTOJTHOMOYMSIMH «IIPUHUMATH TTOCIOBY»
U «OBITh TIABHOKOMAH/YIOIIUM)», HO B OCTaJbHOM IPEJOCTABIISI
Konrpeccy — OCHOBHBIE — JMIUIOMATHYECKHE  IOJHOMOYHS MO
3aKJIIOYEHHIO JIOTOBOPOB M Ha3zHadeHHIo mocioB. Id. at 183, 185.
IIpoext miana ITunkau npenocraBisul CeHATy «UCKIIOYUTENBHYIO
BJIACTh OOBSBIIATH BOWHY, 3aKJII0YaTh JOTOBOPBI ¥ Ha3HAYATh IIOCIIOB
M JIPYTHX MOCTAHHUKOB B MHOCTPAHHBIX rocynapcTBax». 3 id. at 599.
JleneraThl Takke 3asBISUIM O JoMuHHpYILed ponu Cenara. See, eg.,
1 id. at 426 (3asBnenue [Dkeiimca Ywuicona o tom, 4ro CeHar
Oyner
nmoroBopoB); 2 id. at 235 (3asBaenue Yapnpsa ITMHKHH O TOM, YTO

«BEPOSATHO, XpaHUTEIEM  IOJHOMOYMK», KacarolIUXCs
ceHaTopaM HeoOXoanM Oosiee AIUTENbHBIH CPOK MPEABAPHTEILHOIO
TpakIaHCTBA, MOCKOIbKY «CeHar OyJaeT MMeTh IPaBO 3aKII0YaTh

JIOTOBOPBI U YIIPABIISTH HAIIUMH HHOCTPAHHBIMU JICIAMI).

1982 id. at 392-94, 495.

199 THE FEDERALIST, supra note 180, No. 75, at 419—
20 (Alexander Hamilton).

200Id. at 451; see also The Debates in the Convention of the State of
New York, in 2 THE DEBATES IN THE SEVERAL STATE
CONVENTIONS ON THE ADOPTION OF THE FEDERAL
CONSTITUTION 205, 302 (Phila., J.B. Lippincott Co. photo, reprint
1937) (Jonathan Elliot ed., 2d ed. 1836) [hereinafter ELLIOT’S
DEBATES] («B otoif obmactu ynpaBiieHus, OCOOCHHO B TOH,
KOTOpas ~ KacaeTcsi HalIMX  HOJMTHYECKHX  OTHOLICHHMH ¢
HMHOCTPAHHBIMU TOCYHapCTBaMHM, OOLIECTBO HHUKOrAa He Oyner
KOMITETEHTHBIMY (AJiekcanap I aMiIbToH)).

201The Debates in the Convention of the State of New York, supra
note 200, at 291 («Hukro He cTaHeT yTBEpKJIaTh, UTO IIECTh JIET —
CIMIIKOM JOJITHH CPOK JUISl TOTO, YTOOBI CEHATOPbI OCTaBAINCH HA
CBOMX II0CTax. BOHCTHHY, IPOTHB 9TOr0 HEJb3sl BO3PAXaTh, €CIH
y4ecTb LelH, IJIs KOTOPhIX yupexpaercs ceil opran. OHu OymyT
3aKJII0YaTh [JOTOBOPbl C HHOCTPAHHBIMM TOCYHapcTBaMu. ITO
TpeOyeT BCECTOPOHHErO 3HAHMS BHEUIHEH IOJIUTUKM MU XOPOLIETO
3HAaKOMCTBAa C IEPCOHAMH, C KOTOPHIMA MM B 3TOM KadecTBe
NPUJETCS BECTH IEPeroBOPb, @ TaKkkKe TaKoro niyGokoro
NMOHUMAHUS HAIIMX HHTEPECOB MO OTHOIICHHIO K HHOCTPAHHBIM
Jiep’KaBaM, KOTOPOE MOXET JaTh TOJBKO OOJIBIION OMBIT B 3TOM
nene» (Pobepr P. JluBunrcron)).

202See The Debates in the Convention of the State of Pennsylvania,
in 2 ELLIOT’S DEBATES, supra note 200, at 415, 506 (3asBieHue
Jhxeiimca YWICOHa O TOM, YTO CEKPETHOCTb, KOTOpas MOXKET
noTpedoBaThesl UL MEPEeroBOPOB IO IOTOBOPY, «HE IIO3BOJISIET
nepeJaBaTh MHGOPMALUIO 00 3THX JOTOBOPEHHOCTSX CIMIIKOM
GOJIBIIOMY YHCIY JIMID H YTO IPOAODKUTENIBHOCT IIEPErOBOPOB
MOXET  ToTpeOoBaTh, 4YTOOBI  OHM  HPOUCXOAWIH,  KOIJa
3aKOHOJATeNbHBIl opran He 3acenaer); The Debates in the
Convention of the Commonwealth of Virginia, in 3 ELLIOT’S
DEBATES, supra note 200, at 1, 509 («[Ilanata npexncraButeneii]
HCKIIFOYCHA W3 y4acTHs B 3aKIIOYCHHH JIOTOBOPOB, MOTOMY 4TO
Gonblue HapoJHbIE COOpPAHMS COBPEIICHHO HE MOAXOMAT JIs
BEJICHHsI TaKuX JIel H3-32 HEBO3MOXKHOCTH JeiicTBOBaTh ¢

JIOCTATOYHOM CEKPETHOCThIO, OBICTPOTOW H  PEIINTEIBHOCTHIO,
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despatch which are so frequently necessary in negotiations evinced
the impropriety of vesting it there.” (Charles Pinckney)); id. at 348
(“The power of making treaties has, in all countries and
governments, been placed in the executive departments. This has not
only been grounded on the necessity and reason arising from that
degree of secrecy, design, and despatch, which is always necessary
in negotiations between nations, but to prevent their being impeded,
or carried into effect, by the violence, animosity, and heat of parties,
which too often infect numerous bodies.” (William Davie)).

203.See supra notes 193—194.

204.See supra note 199.

205.See supra note 200.

206.See supra note 202.

207.See supra text accompanying note 200.
208.See supra Section L.A.1.

209. See, e.g., Letter from George Beckwith to William Samuel
Johnson (Oct. 1, 1790), in 20 Documentary History of the First
Federal Congress of the United States of America, 4 March 1789-3
March 1791, at 2531 (Charlene Bangs Bickford et al. eds., 2012)
[hereinafter Documentary History] (acknowledging a gift of cheese
from Senator Johnson’s wife); Letter from Pierce Butler to Don
Diego de Gardoqui (Feb. 17, 1791), in The Letters of Pierce Butler,
1790-1794, at 101, 101 (Terry W. Lipscomb ed., 2007) [hereinafter
Letters of Pierce Butler] (discussing Senator Butler’s title to an
island in East Florida); Letter from Pierce Butler to Don Diego de
Gardoqui (Sept. 30, 1791), in Letters of Pierce Butler, supra, at 132,
132-33 (same).

210. See, e.g., Letter from Elias Boudinot to Hannah Boudinot (May
15, 1789), in 15 Documentary History, supra note 209, at 557-58
(explaining that the Count de Moustiers, French minister to the
United States, had held a ball featuring dancing “in a very curious
Manner” and “Shelves filled with Cakes, Oranges, Apples, Wines of
All Sorts [and] Ice Creams”); Letter from Alexander White to Mary
Wood (May 20, 1789), in 15 Documentary History, supra note 209,
at 601-02 (stating that White was also in attendance); Letter from
Henry Wynkoop to Reading Beatty (May 15, 1789), in 15
Documentary History, supra note 209, at 560-61 (stating that
Wynkoop was also in attendance); Letter from John Temple to
Marquis de Carmarthen (May 17, 1789), in 15 Documentary
History, supra note 209, at 584 (stating that the French and Spanish
Ministers entertained members of Congress); Dinner List (June 30,
1790), in 19 Documentary History, supra note 209, at 1978 (listing
Dutch minister Franco Van Berckel; French minister Louis
Guillaume Otto; Spanish Charge d’Affaires Jose Ignacio Viar; and
Congressmen Ralph Izard, Pierce Butler, and William L. Smith as
dinner guests).

211.Letter from Louis Gauillaume Otto to Comte de Montmorin
(Feb. 25, 1790), in 18
Documentary History, supra note 209, at 629-32.
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209
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211

KOTOPBIC MOXHO HAfTH TOJNILKO B HEOOJBLINX opraHax, U IOTOMY,

YTO TaKMe MHOTOYHCICHHBIE OpraHbl BCErga  IOJBEPIKEHBI
pasngeneHuio Ha ¢Qpakuuu W mapruitHod Bpaxae» (Pponcuc
Kop6un)); 3 FARRAND’S RECORDS, supra note 180, at 251
(«Hexkoropbie wieHbl [KOHCTUTYILIMOHHOTO KOHBEHTA] BBICTYIANH 3a
HAJIENIeHHE  3aKOHOJATENIbHOTO  OpraHa  IIOJTHOMOYMSAMM  IIO
3aKJIIOYCHUIO JIOTOBOPOB; HO CEKPETHOCTh M ObIcTpojeiicTBuE,
KOTOpBIE ~ TaK  4acTo HEO0OXO0IMbI Ha  IEperoBopax,
CBHJICTEIILCTBOBAIM O HEYMECTHOCTH Takoro Hajenenus» (Yapmb3
INuukan)); id. at 348 («IloaHOMOUMS 110 3aKJIIOYEHUIO JJOTOBOPOB BO
BCEX CTpaHaX M IIPaBUTEIbCTBAX BBEPEHBl HUCIOIHHUTEIbHBIM
JerapTaMeHTaM. B 0CHOBE 9TOroT Jiear He TOJIbKO He0OXOAUMOCTh
M 31paBOMBICINE, BBITEKAIONIME M3 TOH CTENEHH CEKPETHOCTH,
[UIAHUPOBAHUS M OBICTPOACHCTBHS, KOTOpbIE BCETAa HYXKHBI IIPU
NeperoBopax Mexay Jep)KaBaMH, HO U MOTPEOHOCTh HE JOMYCTHTb,
4TOOBI MM TPEISITCTBOBAIN WM JaBalM XOJ HACHJIMIO, BpaXIe U
HaKaly CTpacTed, KOTOpBIE  CIMIIKOM  4acTO  3apakaroT
MHOTOJTFO/IHBIE opraubDy (Yuibsam [[9Bu)).

203See supra notes 193-194.

204See supra note 199.

205See supra note 200.

206See supra note 202.

207See supra text accompanying note 200.
208See supra Section L.A.1.

209See, e.g., Letter from George Beckwith to William Samuel
Johnson (Oct. 1, 1790), in 20 DOCUMENTARY HISTORY OF
THE FIRST FEDERAL CONGRESS OF THE UNITED STATES
OF AMERICA, 4 MARCH 1789-3 MARCH 1791, at 2531
(Charlene Bangs Bickford et al. eds., 2012) [hereinafter
DOCUMENTARY HISTORY] (c O6nmarogapHocTbio 3a  CBIp,
MOJIy4eHHBIH B IOJAPOK OT cymnpyru ceHaropa Jxoncona); Letter
from Pierce Butler to Don Diego de Gardoqui (Feb. 17, 1791), in
THE LETTERS OF PIERCE BUTLER, 1790-1794, at 101, 101
(Terry W. Lipscomb ed., 2007) [hereinafter LETTERS OF PIERCE
BUTLER] (o mpaBe cobcTBeHHOCTH ceHaTopa baTiepa Ha ocTpoB B
BocTouHoil ®nopuze); Letter from Pierce Butler to Don Diego de
Gardoqui (Sept. 30, 1791), in LETTERS OF PIERCE BUTLER,
supra, at 132, 132-33 (To xe).

210See, e.g., Letter from Elias Boudinot to Hannah Boudinot (May
15, 1789), in 15 DOCUMENTARY HISTORY, supra note 209, at
557-58 (c oOwsicHenuem, uto rpad me Myctbe, (paHIy3cKuit
nociaanHuk B CoeauHenHbix Illtarax, ycTpomn 6an ¢ TaHIAMH «B
BeChbMa JIIOOOMBITHOW MaHEpe» W  «CTOJNAMH, 3arOJIHCHHBIMH
MHUPOXKHBIMH, aNelbCHHAMH, S0JOKaMH, BHHAMH BCEX COPTOB [H]
pa3IMYHBIMM BHJaMHU MOpokeHoro»); Letter from Alexander White
to Mary Wood (May 20, 1789), in 15 DOCUMENTARY HISTORY,
supra note 209, at 601-02 (o Tom, yto YaiT TakKe NPHCYTCTBOBA);
Letter from Henry Wynkoop to Reading Beatty (May 15, 1789), in
15 DOCUMENTARY HISTORY, supra note 209, at 560-61 (o Tom,
uyro BuHkoomn Takxke mpucyrcrBoBan); Letter from John Temple to
Marquis de Carmarthen (May 17, 1789), in 15 DOCUMENTARY
HISTORY, supra note 209, at 584 (o mnpuemax, YCPOEHHBIX
(paHIy3CKMM U UCIIAHCKMM HOCIaHHUKaMu Juist wieHoB Konrpecca);
Dinner List (June 30, 1790), in 19 DOCUMENTARY HISTORY,
supra note 209, at 1978 (co cnmckoM rocTei, cpesin KOTOPhIX ObLIN
rotaHackuii  nociaanHuk ®panko BaH bepkenb; ¢paHiy3ckuit
nocnanHuk Jlyn I'nitom OTTO; HCIIAaHCKHIA TTOBEPEHBIH B enax Xoce
Hrnacno Buap; u xonrpeccmens! Pansd Mzapn, ITupc batnep u
VYuibsm JI. Cmur).

211Letter from Louis Gauillaume Otto to Comte de Montmorin (Feb.
25, 1790), in 18 DOCUMENTARY HISTORY, supra note 209, at
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211. See Conversation Between George Beckwith and Senator
William S. Johnson (un- dated 1789), in 17 Documentary History,
supra note 209, at 1723-25; Conversation Between George
Beckwith and Senator Philip Schuyler (undated 1789), in 17
Documentary History, supra note 209, at 1725-26; Conversations
Between George Beckwith and Other Persons (un- dated April
1790), in 19 Documentary History, supra note 209, at 1380-88
(conversations with Senator William S. Johnson, Senator William
Paterson, and Rep. Thomas Scott); Conver- sations Between George
Beckwith and Different Persons (undated Aug. 1790), in 20 Docu-
mentary History, supra note 209, at 2469-72 (conversations with
Rep. Fisher Ames, Senator Richard Henry Lee, and Rep. Thomas
Scott). For a discussion of Beckwith’s role and contacts with
legislators, see Frank T. Reuter, “Petty Spy” or Effective Diplomat:
The Role of George Beckwith, 10 J. Early Republic 471, 481-86
(1990).

213.Letter from Pierce Butler to Don Diego de Gardoqui (Feb. 17,
1791), in The Let- ters of Pierce Butler, supra note 209, at 101.

214 Letter from Pierce Butler to Antoine de la Forest (Mar. 26,
1790), in The Letters of Pierce Butler, 1790—1794, supra note 209,
at 20.

215.Michael F. Conlin, The American Mission of Citizen Pierre-
Auguste Adet: Revolu- tionary Chemistry and Diplomacy in the
Early Republic, 124 Pa. Mag. Hist. & Biography 489, 492-95, 507
(2000).

216.2 Correspondence of the French Ministers to the United States,
1791-1797, at 894-96, 1001-02, 1080 (Frederick Jackson Turner
ed., 1904) (describing con- tacts between French officials and
members of Congress in 1796 and 1797).

217. See, e.g., Documents Relating to New-England Federalism,
1800-1815, at 366-73, 387 (Henry Adams ed., Bos., Little, Brown,
& Co. 1877) (compiling correspondence from the early 1800s
between Senator Timothy Pickering and G.H. Rose, a British envoy
in Washington, regarding official business); Roger H. Brown, The
Republic in Peril: 1812, at 96 (1971) (explaining that shortly before
the War of 1812, certain Federalist legislators communicated
secretly with British officials to encourage Britain to maintain the
Orders in Council).

218.Logan Act, ch. 1, 1 Stat. 613 (1799) (codified as amended at 18
U.S.C. § 953
(2012)).

219.9 Annals of Cong. 2488-89 (1798); see also Logan Act, ch. 1, 1
Stat. at 613.

220.See 9 Annals of Cong. 2495 (1798) (statement by Rep.
Nicholas); id. at 2498, 2639 (statements by Rep. Gallatin); id. at
2618 (statement by Rep. Harper); id. at 2677 (state- ment by Rep.
Parker).

221.7 Annals of Cong. 10 (1797).

222.See Geoffrey R. Stone, Perilous Times 2941 (2004)
(recounting congressional debates over the Acts).

223. Only seven members of the fifth Congress had been delegates
to the Convention. Compare America’s Founding Fathers: Delegates
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629-32.

212See Conversation Between George Beckwith and Senator
William S. Johnson (undated 1789), in 17 DOCUMENTARY
HISTORY, supra note 209, at 1723-25; Conversation Between
George Beckwith and Senator Philip Schuyler (undated 1789), in 17
DOCUMENTARY HISTORY, supra note 209, at 1725-26;
Conversations Between George Beckwith and Other Persons
(undated April 1790), in 19 DOCUMENTARY HISTORY, supra
note 209, at 1380- 88 (Oecempl ¢ cenaropamu YwuibsimMom C.
Jlxonconom u Yunbamom Ilatepconom u unenom IIIT Tomacom
Ckorrom); Conversations Between George Beckwith and Different
Persons (undated Aug. 1790), in 20 DOCUMENTARY HISTORY,
supra note 209, at 2469-72 (6ecenst ¢ unenom I[II1 dumepom
Diimcom, cenatopom Puuapnom 'enpu JIu u unenom IIIT Tomacom
Ckorrom). OOcyxnenue ponu bekBuTa M €ro KOHTakTax ¢
3akHomatensmu cM. B Frank T. Reuter, “Petty Spy” or Effective
Diplomat: The Role of George Beckwith, 10 J. EARLY REPUBLIC
471, 481-86 (1990).

213Letter from Pierce Butler to Don Diego de Gardoqui (Feb. 17,
1791), in THE LETTERS OF PIERCE BUTLER,

supra note 209, at 101. 214Letter from Pierce Butler to Antoine de la
Forest (Mar. 26, 1790), in THE LETTERS OF PIERCE BUTLER,
1790-1794, supra note 209, at 20.

215Michael F. Conlin, The American Mission of Citizen Pierre-
Auguste Adet: Revolutionary Chemistry and Diplomacy in the Early
Republic, 124 PA. MAG. HIST. & BIOGRAPHY 489, 492-95, 507
(2000).

2162 CORRESPONDENCE OF THE FRENCH MINISTERS TO
THE UNITED STATES, 1791-1797, at 894-96, 1001-02, 1080
(Frederick Jackson Turner ed., 1904) (o KOHTaKTax MeEX1y
(paHIy3CKUMH OQHIMAIBHBIMU JIMIAMH U wieHamu Konrpecca B
1796 u 1797 rr.).

217See, e.g., DOCUMENTS RELATING TO NEW-ENGLAND
FEDERALISM, 1800-1815, at 366-73, 387 (Henry Adams ed.,Bos.,
Little, Brown, & Co. 1877) (mepenucka Hayana 1800-x rr. Mexmay
ceHatopoM Tumorn Iluxepunrom u I'’X. Poysom, Opuranckum
MOCJIaHHUKOM B Bammarrone, mo opunmansueiv aenam); ROGER
H. BROWN, THE REPUBLIC IN PERIL: 1812, at 96 (1971)
(0OBsiCHSS, dYTO He3amoaro 10 BOiHel 1812 1. HeKoTOpbIe
3aKOHOJATEIH- (EeNepPATUCTBl TaHHO OOIAINCh C OpPUTAHCKUMH
oUIMATBHBIME  JHIAMH, 4YTOOBI TOOYAWTh BennkoOpuTaHUIO
NPUJICPKUBATECS KOPOJIEBCKOIO YKa3a O TOProOBJIE BO BpeMs
HAIIOJICOHOBCKHX BOH).

218Logan Act, ch. 1, 1 Stat. 613 (1799) (codified as amended at 18

U.S.C. § 953 (2012)).

2199 ANNALS OF CONG. 2488-89 (1798); see also Logan Act, ch.
1, 1 Stat. at 613.

220See 9 ANNALS OF CONG. 2495 (1798) (statement by Rep.
Nicholas); id. at 2498, 2639 (statements by Rep. Gallatin); id. at
2618 (statement by Rep. Harper); id. at 2677 (statement by Rep.
Parker).

2217 ANNALS OF CONG. 10 (1797).

222See GEOFFREY R. STONE, PERILOUS TIMES 29-41 (2004)
(c wmsnoxeHuneMm jebatoB B KoHrpecce Mo IOBOIY YKa3aHHBIX
3aKOHOB).

223Tonbko cemb wieHOB msrtoro KoHrpecca ObuM jgeneratamu
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to the Constitutional Convention, Nat’l Archives,
http://www.archives.gov/exhibits/charters/constitution_founding_fat
hers.html (last visited Aug. 28, 2013) (listing Abraham Baldwin,
John Langdon, Jonathan Dayton, William Blount, Richard Dobbs
Spaight, Alexander Martin, and Charles Cotesworth Pinckney as
dele- gates), with The United States Congressional Directories,
1789-1840, at 25-34 (Perry M. Goldman & James S. Young eds.,
1973) (listing the same individuals as legislators).

224.See 9 Annals of Cong. 2494 (1798) (statement by Rep.
Griswold); id. at 2501-02 (statement by Rep. Pinckney); id. at 2545
(statement by Rep. Nathaniel Smith); id. at 2589 (statement by Rep.
Josiah Parker); id. at 2637 (statement by Rep. Gallatin). But see id.
at 2525-26 (statement by Rep. Otis) (“It is not merely the particular
correspondence, but the illegal and dangerous tendency of any
correspondence with our enemies, and the abuses to which it is
liable, which requires attention.”).

225.1d. at 2499; see also id. at 2497 (statement by Rep. Gallatin); id.
at 2605 (statement by Rep. Robert Williams).

226.See supra notes 112—117 and accompanying text (discussing the
historical absence of Logan Act prosecutions against federal

legislators).

227.No. 58: France, in 1 American State Papers 133, 133 (Walter
Lowrie & Matthew St. Clair Clarke eds., 1833).

228.H. Journal, 2d Cong., 1st Sess. 532 (1792) (requesting that the
president commu- nicate a message to the king of France).

229.S. Journal, 2d Cong., 1st Sess. 408 (1792).

230.Letter from Thomas Jefferson to George Washington (Mar. 13,
1792), in 23 The Papers of Thomas Jefferson 277 (Charles T. Cullen
ed., 1990).

231.Letter from George Washington to Louis XVI (Mar. 14, 1792),
in 23 The Papers of Thomas Jefferson, supra note 230, at 281. It
appears that Washington would have op- posed transmittal of the
resolutions if they had purported to speak on behalf of the United
States. See Thomas Jefferson, The Anas, in 1 The Works of Thomas
Jefferson 163, 211-12 (Paul Leicester Ford ed., 1904) (entry of Mar.
12, 1792).

232.No. 92: France, in 1 American State Papers, supra note 227, at
447, 447-48.

233.S. Journal, 3d Cong., 1st Sess. 68 (1794).

234 H. Journal, 3d Cong., 1st Sess. 132 (1794).

2352 The Writings of James Monroe, 1794-1796, at 13-15
(Stanislaus Murray Hamilton ed., New York, G.P. Putnam’s Sons

1899).

236.No. 108: France, in 1 American State Papers, supra note 227, at
527, 527.

237.1d.

238.5 Annals of Cong. 28-29 (1796).
239.1d. at 36.

240.1d. at 30-31.

241.1d. at 32.

242.1d. at 32-35.

243. Supra notes 231, 235 and accompanying text.
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Konsenta. Compare America’s Founding Fathers: Delegates to the
Constitutional Convention, NAT’L ARCHIVES,
http://www.archives.gov/exhibits/charters/constitution_founding_fat
hers.html (last visited Aug. 28, 2013) (npuBeseH CNUCOK C UMEHAMHU
neneratoB: Abpaxam boanyun, ko JIourmoH, [pxonaran JleitoH,
VYunesm bnaynr, Puuapn J1o66c Crmeiir, Anekcanmep MaptuH u
Yapnez KoyrcBopr [IMunxnm), with  THE UNITED STATES
CONGRESSIONAL DIRECTORIES, 1789-1840, at 25-34 (Perry M.
Goldman & James S. Young eds., 1973) (rae oHn e nepedncieHb
KaK 3aKOHOZATEINH).

224See 9 ANNALS OF CONG. 2494 (1798) (statement by Rep.
Griswold); id. at 2501-02 (statement by Rep. Pinckney); id. at 2545
(statement by Rep. Nathaniel Smith); id. at 2589 (statement by Rep.
Josiah Parker); id. at 2637 (statement by Rep. Gallatin). But see id. at
2525-26 (statement by Rep. Otis) («TpeOyer BHUMaHHUS HE IPOCTO
KOHKpETHasl IIePEeNCcKa, HO He3aKOHHAs M OIacHast TCHICHLUS BECTH
MEePEeNnCKy C HALIMMU BparaMH M HapyIICHUs 3aKOHA, KOTOPbIC OHA
BBI3BIBACTY).

2251d. at 2499; see also id. at 2497 (statement by Rep. Gallatin); id.
at 2605 (statement by Rep. Robert Williams).

226See supra notes 112-117 and accompanying text (obcyxaeHue
HCTOPUM OTCYTCTBHSL CyHeOHBIX IIpeciefoBaHuil  delepanbHbIX
3aKOHO/IaTesIeH Mo 3akoHy JloraHa).

227No. 58: France, in 1 AMERICAN STATE PAPERS 133, 133
(Walter Lowrie 8¢ Matthew St. Clair Clarke eds., 1833).

228H. JOURNAL, 2d Cong., Ist Sess. 532 (1792) (c mpockboii
MPE3UCHTY HANPAaBUTh MOCIaHUe Kopoito DpaHimn).

229S. JOURNAL, 2d Cong., 1st Sess. 408 (1792).

230Letter from Thomas Jefferson to George Washington (Mar. 13,
1792), in 23 THE PAPERS OF THOMAS JEFFERSON 277
(Charles T. Cullen ed., 1990).

231Letter from George Washington to Louis XVI (Mar. 14, 1792), in
23 THE PAPERS OF THOMAS JEFFERSON, supra note 230, at
281. Iloxoxe, uro BammHITOH BBICTYyHHI OBl HPOTHB MEpeIayn
pes3oionui, ecny Obl OHM HAaMEPEeBAIMCh BHICTYNATh OT HMEHH
Coenunennbix Illtaros. See Thomas Jefferson, The Anas, in 1 THE
WORKS OF THOMAS JEFFERSON 163, 211-12 (Paul Leicester
Ford ed., 1904) (entry of Mar. 12, 1792).

232No. 92: France, in | AMERICAN STATE PAPERS, supra note
227, at 447, 447-48.

233S. JOURNAL, 3d Cong., 1st Sess. 68 (1794).

234H. JOURNAL, 3d Cong., 1st Sess. 132 (1794).

2352 THE WRITINGS OF JAMES MONROE, 1794-
1796, at 13-15 (Stanislaus Murray Hamilton ed., New York, G.P.
Putnam’s Sons 1899).

236No. 108: France, in | AMERICAN STATE PAPERS, supra note
227, at 527, 527.

2371d.
2385 ANNALS OF CONG. 28-29 (1796).
2391d. at 36.

240Id. at 30-31.
2411d. at 32.

2421d. at 32-35.

243Supra notes 231, 235 and accompanying text.
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244. E.g., S. Journal, Ist Cong., 3d Sess. 279, 281, 295 (1791)
(approving a resolution “requesting the President . . . to cause a
communication to be made to the National Assembly of France,
respecting the late Benjamin Franklin).

245.See, e.g., Thomas Jefferson, Memoranda of Consultations with
the President (Mar. 12, 1792), in 19 The Papers of Thomas
Jefferson, supra note 230, at 260—61 (Charles T. Cullen ed., 1990)
(stating that when Congress desires to correspond with a foreign
nation, it “shd. pass [its] sentiments thro’ the President” rather than
engage in a “direct communication”); Letter from Thomas Jefferson
to William Short (Mar. 8, 1791), in 19 The Papers of Thomas
Jefferson, supra note 230, at 424, 425 (Julian P. Boyd ed., 1974)
(“Let it be under- stood that Congress can only correspond through
the Executive, whose organ in the case of foreign nations is the
Secretary of State.”); Jefferson’s Opinion on the Powers of the
Senate Respecting Diplomatic Appointments (Apr. 24, 1790), in 16
The Papers of Thomas Jefferson, supra note 230, at 378, 378-82
(Julian P. Boyd ed., 1961) (“The transaction of business with
foreign nations is Executive altogether. It belongs then to the head
of that department,except as to such portions of it as are specially
submitted to the Senate. Exceptions are to be construed strictly.”).

246.See, e.g., Ramsey, supra note 2, at 75-79 (making this
argument).

247.See supra notes 209-217 and accompanying text.

248. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,
610-11 (1952) (Frank- furter, J., concurring) (“[A] systematic,
unbroken, executive practice, long pursued to the knowledge of the
Congress and never before questioned, engaged in by Presidents
who have also sworn to uphold the Constitution . . . may be treated
as a gloss on ‘executive Power’ vested in the President by § 1 of
Art. IL”).

249.See supra Part L.

250.Haiti: CODEL Conyers Meets President, Prime Minister, supra
note 54.

251.Sanger, supra note 54. For other examples, see sources cited
supra note 54. See also David D. Kirkpatrick, 2 Senators Visit Egypt
with Threat on U.S. Aid, N.Y. Times, Aug. 7, 2013, at A4, available
at http://www.nytimes.com/2013/08/07/world/middleeast/2-
senators-visit- egypt-with-threat-on-us-aid.html?_r=0 (describing a
visit to Egypt by Senators John McCain and Lindsey Graham, who,
“at the request of President Obama,” threatened that the United
States “would cut off aid if the new military-appointed government
failed to move rapidly toward democracy”).

252. For limited academic treatment, see Gary Lawson, Delegation
and Original Mean- ing, 88 Va. L. Rev. 327, 351-52 (2002) (“[A]ll
execution of federal law must ultimately be controlled by the
President ”); Eric A. Posner & Adrian Vermeule, Nondelegation: A
Post-mortem, 70 U. Chi. L. Rev. 1331, 1335 (2003) (arguing that
advocates of the traditional nondelegation doctrine “ought to
subscribe to a parallel Article II nondelegation doctrine, under
which the President must provide an ‘intelligible principle’
sufficient to guide the legal discretion of subordinate executive
officers”); and Saikrishna B. Prakash, Fragmented Features of the
Constitution’s Unitary Executive, 45 Willamette L. Rev. 701, 719—
20 (2009) (“[T]he President lacks the power to delegate authority to
some constitutionally created office.”).
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244Eg, S. JOURNAL, 1st Cong., 3d Sess. 279, 281, 295 (1791) (¢
0J100peHreM PE30ITIOIUHE «O MpockOe K IIpesuaeHTy... HampaBHUTH
coobuienne B HarmonansHoe codpanne ®paHInK B 3HAK yBaXKEHUS
K nokoitHoMy benkamuny OpaHKInHy»).

245See, eg., Thomas Jefferson, Memoranda of Consultations with
the President (Mar. 12, 1792), in 19 THE PAPERS OF THOMAS
JEFFERSON, supra note 230, at 260-61 (Charles T. Cullen ed.,
1990) (3asBuB, 4ro, Koraa KoHrpecc jkeiaer IEpenUCHIBATHCS C
HMHOCTPAHHBIM TOCYIapCTBOM, €MY «CJIELYyeT IepeaBarh [CBOH]
4yBCTBA 4epe3 MPEe3UACHTA», a HE BCTYHATh B «IIPIMOE OOIICHHE»);
Letter from Thomas Jefferson to William Short (Mar. 8, 1791), in 19
THE PAPERS OF THOMAS JEFFERSON, supra note 230, at 424,
425 (Julian P. Boyd ed., 1974) («JlomkHO OBITH MOHSTHO, YTO
KoHrpecc MOXeT BECTH MEpENHCKYy TOJIBKO Yepe3 UCIIOIHUTEIbHYIO
BJIACTh, OPI'aHOM KOTOPOii B pacCy’K/ACHIUH HHOCTPAHHBIX OCY/apCTB
SIBJISIETCS] TOCYIAPCTBEHHBIH cekperapby); Jefferson’s Opinion on the
Powers of the Senate Respecting Diplomatic Appointments (Apr. 24,
1790), in 16 THE PAPERS OF THOMAS JEFFERSON, supra note
230, at 378, 378-82 (Julian P. Boyd ed., 1961) («IIpaBo BexeHus nei
C  HHOCTPAaHHBIMH  TOCYJapcTBaMH  BCELENO  HPUHAUICHKHUT
HCIIOJIHUTENBHOM BiacT. VM1 B 3TOM Ciydae OHO IPHHAUICKHT
PYKOBOJMTENIO [AaHHOTO JeHapTaMeHTa, 3a HCKIIOUCHHEM TexX
YaCTHOCTEW,  KOTOpble  crnenuaibHo  nepepatorcs — Cenary.
VICKITI0YeHNS OIDKHBI TOJIKOBATHCSI CTPOTOY).

246 See, e¢.g., RAMSEY, supra note 2, at 75-79 (c u3IOKXCHHEM
9TOrO 10BOJIA)

.See supra notes 209-217 and accompanying text.

248See Youngstown Sheet 8¢ Tube Co. v. Sawyer, 343 U.S. 579,
610-11 (1952) (Frankfurter, J., concurring) («Cucremaruueckas,
HETpepbIBHAs NPAKTHKA HCIIOJHUTEIBHON BJIACTH, MMEIOIIAsi, Kak
u3BecTHO KoHrpeccy, [aBHIOIO MCTODHIO M HHUKOIZa paHee He
MOJBEpraBIIasicss COMHCHHIO,

ocymecTBiIsseMas  IPEe3UuJACHTaMu,

KOTOpPBIC TaKX€ KIIAIUCH co0JII01aTh KOHCTI/ITyLU/I}O . MOXET
TOJIKOBAHHE

NPE3UJICHTY B

paccMaTpuBaThCS Kak GiaronpusTHOE

‘UCTIOJHUTENILHOW ~ BJIACTH’, HPEJOCTaBICHHOH
coorBetcTBUH ¢ § | crateu 117.).

249See supra Part 1.

250Haiti: CODEL Conyers Meets President, Prime Minister, supra
note 54.

251Sanger, supra note 54. [Ipyrue npumeps! MOTYT OBITh HalIeHBI B
MCTOYHMKAX, LUTHPOBABIINXCS B TOM K€ NPUMEYaHHHU BbIlIe. See
also David D. Kirkpatrick, 2 Senators Visit Egypt with Threat on
U.S. Aid, N.Y. TIMES,Aug. 7, 2013, at A4, available at
http://www.nytimes.com/2013/08/07/world/middleeast/2-senators-
visit- egypt-with-threat-on-us- aid.html? r=0 (c onmcanuem
Bus3utT B Eruner cenaropos Jlxona Makkeiina u Jlunacn I'poma,
KOTOpbIe «10 mpockOe mpesuaeHta OOambl» MPUTPO3HIH, YTO
Coexuuennbie  IlTaThl  «mpekparst

TIOMOIIIb, €cin HOBOC

NpPaBUTEIbCTBO, HA3HAUYCHHOE BOCHHBIMH, He OyaeT ObIcTPO
JIBUTATBCS K JEMOKPATHID).

252For limited academic treatment, see Gary Lawson, Delegation
and Original Meaning, 88 VA. L. REV. 327, 351-52 (2002) (“11
HCTIONIHEHUE (e/iepallbHOro 3aKOHOJATEIbCTBA JOJDKHO B KOHEUHOM
cuere KOHTPOJIMPOBATHCs mpe3ugaeHTom»); Eric A. Posner & Adrian
Vermeule, Nondelegation: A Postmortem, 70 U. CHI. L. REV. 1331,
1335 (2003) (yTBepkaeHHE, YTO CTOPOHHHUKH TPAIMIMOHHOMN
JIOKTPHHBI O HEJCICTMPOBAHUU  «JIOJDKHBI IIOJIINCATBCA  I10J
napasieIbHOM JTOKTPUHON O HEIeIUTupoBaHUM cornacHo cratse II,
B COOTBETCTBUH C KOTOPOil MPE3UJCHT MAODKEH IIPeOCTaBUTh
‘MOHSTHBIA TPUHIKUIT, TOCTATOYHBIM, YTOOBI HANPABIATH 3aKOHHBIC
JIICKPETHBIE

HCTIOJHUTENBHOM BiacTiy); and Saikrishna B. Prakash, Fragmented

TIOJITHOMOYHS  TIOAYMHCHHBIX  JOJDKHOCTHBIX  JIWAI]
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253.J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409
(1928).

254.U.S. Const. art. II, § 1.

255. Whitman v. Am. Trucking Assocs., 531 U.S. 457, 489 (2001)
(Stevens, J., concur- ring in part and concurring in the judgment)
(“In Article I, the Framers vested ‘All legislative Powers’ in the
Congress, just as in Article II they vested the ‘executive Power’ in
the President. Those provisions do not purport to limit the authority
of either recipient of power to delegate authority to others.”
(citations omitted)).

256.U.S. Const. art. I, § 1.

257.U.S. Const. art. II, § 2.

258. Tuan Samahon, The Czar’s Place in Presidential
Administration, and What the Excepting Clause Teaches Us About
Delegation, 2011 U. Chi. Legal F. 169, 179-81 (arguing in favor of
an executive power to delegate to other executive officers). The
Subdelegation Act authorizes the president “to designate and
empower the head of any department or agency in the executive
branch, or any official thereof who is required to be appointed by
and with the advice and consent of the Senate, to perform without
approval, ratification, or other action by the President . . . any
function which is vested in the President by law.” 3 U.S.C. § 301
(2012). The Act, however, “was intended only to authorize the
delegation of functions vested in the President by statute.” Waiver
of Claims for Damages Arising out of Cooperative Space Activity,
19 Op. O.L.C. 140, 155 (1995). As a result, it does not imply the
absence of an independent executive power of vertical delegation.

259. See Hamdi v. Rumsfeld, 542 U.S. 507, 580-81 (2004)
(Thomas, J., dissenting) (stating that “the structural advantages of a
unitary Executive are essential” in the domains of national security
and foreign relations).

260. Clinton v. Jones, 520 U.S. 681, 713 (1997) (Breyer, J.,
concurring in the judgment).

261. See Printz v. United States, 521 U.S. 898, 922-23 (1997)
(holding that provisions of the Brady Act that transferred executive
law-enforcement power to state officers “who [we]re left to
implement the program without meaningful Presidential control”
violated the principle of the unitary executive); Buckley v. Valeo,
424 U.S. 1, 140-41 (1976) (per curiam) (invalidating statutory
provisions that gave law-execution power to the Federal Election
Com- mission because some of the commission members were not
executive officers).

262. E.g., John C. Yoo, Response Essay, Rejoinder: Treaty
Interpretation and the False Sirens of Delegation, 90 Calif. L. Rev.
1305, 1332 (2002) (“As far as I know, there is no example where
any branch has successfully delegated part of the executive power to
another branch of government and, certainly, no example where
such power was delegated to the judicial branch. Delegations, when
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257

258

259
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261

262

Features of the Constitution's Unitary Executive, 45 WILLAMETTE
L. REV. 701, 719-20 (2009) («VY mnpe3uaeHTa HET TpaBa
JICJICTUPOBAaTh  [OJHOMOYMS  KAaKOMY-ITHOO  KOHCTHTYLIHOHHO
CO3JIaHHOMY JIOJDKHOCTHOMY JIHILLY»).

253J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409

(1928).

254U.S. CONST, art. I, § 1.

255Whitman v. Am. Trucking Assocs., 531 U.S. 457, 489 (2001)
(k. CtuBeHC, COramasch YaCTUYHO ¢ perrenneM cyna) («B cratbe
1 paspaboTumku mnepemand ‘BCe 3aKOHOAATEIbHBIC MOTHOMOYHS
Konrpeccy, riepeiau
‘UCTIOJNIHUTENbHYIO BJIACTh’ MPE3UACHTY. OTH MOJOXKEHHS He

TOYHO TaKk ke, Kak B crarbe Il
HalpaBJICHBl Ha OrPAaHWYCHHE TIIpaBa JIIOOOr0 M3 MOJydaTeiel
TIOJTHOMOYUIT JIeIerupoBaTh MOJHOMOYHS APYTHM JIMIaM» (yKa3aHHs
HA UCTOYHHUKH OMYIICHBI)).

256U.S. CONST, art. I, § 1.

257U.S. CONST, art. 11, § 2.

258Tuan Samahon, The Czar's Place in Presidential Administration,
and What the Excepting Clause Teaches Us About Delegation, 2011
U. CHL. LEGAL F. 169, 179-81 (B mnomb3y [JeierupoBaHUs
MOJIHOMOYHSI HCIIOJHUTEIPHONH BIACTH JPYTMM €€ JOJDKHOCTHBIM
JIuIaM). 3aKOH O CyOJeNIeTHPOBaHMM JaeT IpaBo IPE3UICHTY
«HA3HAYUTh M YIIOJIHOMOYMBATH IJIaBY JIOOOr0 MHHHCTEPCTBA HIIH
BE/IOMCTBA HCIIOJHHUTEIBHON BIIACTH WM J1000€ JApyroe ux
JIOJDKHOCTHOE JIMII0, KOTOPOE JOJDKHO OBITh HA3HAYEHO II0 COBETY U
¢ cornmacusi CeHata, BBIIOIHATH 03 0700peHHs, paTH()UKALNKA HITH
npyrux paeiictBuii co croponsl IlpesuaeHta ... qr00bie (QyHKIHH,
BO3JIOKCHHBIE Ha Hpe3uaeHTta no 3akoHy». 3 U.S.C. § 301 (2012).
3aKOH, OJHAKO, «IIPeJHA3HAYAICS TOJIBKO JUIL TOTO, 4YTOOBI
pa3pennTh AenerupoBaHne GpyHKINH, BO3IOKEHHBIX HA MPE3UICHTA
3akoHoaTenscTBoM». Waiver of Claims for Damages Arising out of
Cooperative Space Activity, 19 Op. O.L.C. 140, 155 (1995). B
pe3yibTaTe OH HE O3HAYaeT OTCYTCTBUS HE3aBHCHMOIO IIpaBa
HCIIOJIHUTENIBHOM ~ BIIACTH  HA

BCPTHUKAJIBHOC JCIICTUPOBaHUEC

TIOJTHOMOYHH.

259See Hamdi v. Rumsfeld, 542 U.S. 507, 580-81 (2004) (Thomas,
J., dissenting) (3asBICHME, 4YTO «CTPYKTYPHBIC IPEHMYIIECTBA
YHUTAPHO# HCIIOJHUTENBHOM BIACTH MMEIOT BaXXHOE 3HAYCHHE» B
chepe MEKTyHapOIHBIX
OTHOLICHUI).

260Clinton v. Jones, 520 U.S. 681, 713 (1997) (Breyer, J.,
concurring in the judgment).

HalMOHAJIBHOW  0€30MacHOCTH  H

261See Printz v. United States, 521 U.S. 898, 922-23 (1997)

(mHeHUe, 4TO TI0JIOKEHUS 3aKOHa Bpoau, nepesaB

NPaBOOXPAHUTENIbHBIE  [OJHOMOYHSI  HCIIOJHHTEIBHOW  BIIACTH
roCyAapCTBEHHBIM JOJDKHOCTHBIM JIMI[AM, «KOTOPBIX [MbI] OCTaBHIN
JUIL  peal3alid [pPOrpaMMbl  0e3 3HAYMMOIO HPE3HICHTCKOTrO
KOHTPOJIS», HapyIIMId [PHHLMI YHATAPHOH HCIIOJHHUTEIBbHON
Biactn); Buckley v. Valeo, 424 U.S. 1, 140-41 (1976) (per curiam)
(mpu3HaHHEe HECHCTBUTCIbHBIME IOJIOKCHHH 3aKOHA, KOTODPBIC
HaJIeIsUIH DdenepanbHy0 HM30HMpaATENbHYIO KOMUCCHIO
MOJIHOMOYHSIMH 110 HCIOJHCHHIO 3aKOHOB, MOCKOJIBKY HEKOTOpbIE
4jeHbl ~ KOMHCCHMM  HEe  ObUIM  JODKHOCTHBIMH  JIHIAMU
HCIIOJIHUTEIIBHOI BIACTH).

262E.g.y John C. Yoo, Response Essay, Rejoinder: Treaty
Interpretation and the False Sirens of Delegation, 90 CALIF. L.
REV. 1305, 1332 (2002) («5 He 3Hat0 mpumepa, Korjaa Kakas-moo
BETBb BIACTH YCIICIIHO JIEJIETHPOBAIA YacCTh HCIIOJIHUTEIbHON

BJIACTU APYTOi BETBU BIIACTH, U, KOHEYHO K€, IPUMEpPA, KOTa TaKas

232



they occur, run in only one direction, from Congress to either the
executive branch or, in limited circumstances, to the courts.”).

263. See supra notes 103—110 and accompanying text (documenting
the historical exec- utive practice of using sitting members of
Congress to conduct diplomacy).

264.Leonard Dinnerstein, Joseph Rucker Lamar, in 3 The Justices of
the United States Supreme Court 978, 993 (Leon Friedman & Fred
L. Israel eds., rev. ed. 1997); Why Lamar and Lehmann Were Made
Peace Delegates, N.Y. Times, May 24, 1914, at 44.

264. Exec. Order No. 8,983, 3 C.F.R. 321 (Supp. 1941).

266.Exec. Order No. 9,547, 3 C.F.R. 64 (Supp. 1945); see also
Lewis Wood, Jackson Will Head War Crime Counsel, N.Y. Times,
May 3, 1945, at 9.

267. See, e.g., Records of the American Commission for the
Protection and Sal- vage of Artistic and Historic Monuments in War
Areas (the Roberts Commission), 1943-1946, at 1-3 (2007),
available at http://www.archives.gov/research/microfilm/m1944.pdf
(describing President Roosevelt’s creation of the Roberts
Commission and Justice Owen Rob- erts’s position as chair);
Alpheus Thomas Mason, William Howard Taft, in 3 The Justices of
the United States Supreme Court, supra note 264, at 1049, 1059
(“[Justice] Taft went on a confidential mission, approved by
Secretary of State Hughes, to ‘see if the League of Nations could not
so modify the statute establishing the Court as the United States
might become a participant in respect to the Court, without
assuming any of the obligations of the League.””). For further
discussion on this topic, see generally Wendy E. Ackerman,
Comment, Separation of Powers and Judicial Service on Presidential
Commissions, 53 U. Chi. L. Rev. 993 (1986) (arguing that judicial
service on presidential commissions can be constitutional only if it
does not impair the judiciary’s function or expand judicial power).

268. Issues Raised by Foreign Relations Authorization Bill, supra
note 148, at 37.

269. See Paul R. Verkuil, Public Law Limitations on Privatization
of Government Functions, 84 N.C. L. Rev. 397, 441 (2006)
(describing the privatization of military functions); see also Harold
J. Krent, Fragmenting the Unitary Executive: Congressional
Delegations of Administrative Authority Outside the Federal
Government, 85 Nw. U. L. Rev. 62, 67 (1990) (“Congress has, for
instance, directed private individuals to exercise administrative
authority by serving in and working with government agencies,
authorized private groups targeted for federal regulation to
participate in determining both the content and applicability of
binding federal regulations, and authorized individuals, even in the
absence of personal injury, to sue to enforce federal laws.”); Gillian
E. Metzger, Privatization as Delegation, 103 Colum. L. Rev. 1367,
143741 (2003) (explaining that historical limits on delegations to
private citizens are “all but dead in practice”).

270.See Daniel Bergner, The Other Army, N.Y. Times, Aug. 14,
2005 (Magazine), at E28, available at
http://www.nytimes.com/2005/08/14/magazine/14PRIVATILhtmI?p
agewanted
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BJIACTh ObLIA JieJIerupoBaHa cy1eOHoi BeTBH. [lenerupoBanue, Korja
OHO MMEET MECTO, HAaOJIIOJAeTCsl TOJIBKO B OJHOM HANpaBICHHU: OT
Konrpecca 100 MCIOMHUTENBHOM BlIacTH, MO0, B OrpaHHYEHHBIX
00CTOATENBCTBAX, CYAAMY. ).

263See  supra notes 103-110 and accompanying  text
(DIOKYMEHTHPOBaHHE  HCTOPHM  HCIIOJIb30BAHMS  JCHCTBYIOLIMX
uyineHoB KoHrpecca HCIOJHHUTENBHON BIACTBIO JUISL  BEJICHHS
JTUTLUIOMATHUH).

264Leonard Dinnerstein, Joseph Rucker Lamar, in 3 THE
JUSTICES OF THE UNITED STATES SUPREME COURT 978,
993 (Leon Friedman & Fred L. Israel eds., rev. ed. 1997); Why
Lamar and Lehmann Were Made Peace Delegates, N.Y. TIMES,
May 24, 1914, at 44.

265Exec. Order No. 8,983, 3 C.F.R. 321 (Supp. 1941).

266 Exec. Order No. 9,547, 3 C.F.R. 64 (Supp. 1945); see
also Lewis Wood, Jackson Will Head War Crime Counsel, N.Y.
TIMES, May 3, 1945, at 9.

267See, e.g.,, RECORDS OF THE AMERICAN COMMISSION
FOR THE PROTECTION AND SALVAGE OF ARTISTIC AND

HISTORIC MONUMENTS IN WAR AREAS (THE

ROBERTS COMMISSION), 1943-1946, at 1-3
(2007), available

athttp://www.archives.gov/research/microfilm/rn 1944 pdf

(omrcaHue co3nanus mpe3nieHToM Py3Benbrom komuccun PoGeprea
u pomkHoctH cyapu OysHa Pobeprca B kauecTBe MpejceaTesis);
Alpheus Thomas Mason, William Howard Taft, in 3 THE JUSTICES
OF THE UNITED STATES SUPREME COURT, supra note 264, at
1049, 1059 («[Cympsi] TabT ormpaBmics ¢ KOH(HACHIHATBLHOR
MHCCHEH, OmOOPEHHOI TroCylapCTBEHHBIM CeKperapeM XbI030M,
4yroObl ‘y3HaTh, He cMoOXxerT iu Jlura Hauwmii takuMm oGpasom
M3MEHUTH ycTaB, yupexaatoumii Cya, uroosr Coequnennbie [IItatsr
Mo crath B otHOeHHH Cy/ia y4acTHHKOM 0e3 IPUHATHS Ha ceOst
Kakux-6o o0s3aTenseTB Jlurny). JlanpHeiimee oOCykaeHne >Toi
Ttembl MOXkHO Haiiti B: Wendy E. Ackerman, Comment, Separation
of Powers and Judicial Service on Presidential Commissions, 53 U.
CHI. L. REV. 993 (1986) (yrBepxuenue, uro pabora cyneir B
MPE3UACHTCKUX KOMUCCHSIX MOXET OBbITh KOHCTHTYLHOHHON TOJIBKO
B TOM Clly4ae, €CJIi OHa He BpeJUT pabore CyneOHOIl Bi1acTH M He
pacumpsieT IpaBoOMOYHsI Cy1e0OHOI BIaCTH).

268Issues Raised by Foreign Relations Authorization Bill, supra note
148, at 37.

269See Paul R. Verkuil, Public Law Limitations on Privatization of
Government Functions, 84 N.C. L. REV. 397, 441 (2006) (c
OIKCaHWEM IIepeladyd B YaCTHbIC PYKH (QYHKIUHA BOOPYKEHHBIX
cui); see also Harold J. Krent, Fragmenting the Unitary Executive:
Congressional Delegations of Administrative Authority Outside the
Federal Government, 85 Nw. U. L. REV. 62, 67 (1990) («Konrpecc,
HarnpuMep, MOpPY4HIT YaCTHBIM JIHLAM OCYILIECTBIISITH
a[IMUHHCTPATUBHBIC IOJHOMOYHsS, paboTas B TIOCYJapCTBEHHBIX
YUPEXKACHUSIX U COTPYAHHYAS C HUIMH, Pa3PELINI YaCTHBIM IPYIIIaM,
nojuteKaIuM ~ (heiepaabHOMY —PErylInpOBaHHIO, Y4acTBOBAaTh B
ONpPEJEICHUH  COAEPXKaHHsS ¥  HPUMEHHMOCTH  OOSI3aTENbHBIX
(eaepaibHBIX HOPMATHUBHBIX aKTOB, a TAKKE Jall NPABO YaCTHBIM
JIMIAM T0/1aBaTh B CyJ, [aXe B OTCYTCTBHME JIMYHOrO yiepba, s
obecrieyeHHst UCHONHEHUs (eaepanbHbIX 3akoHOBY»); Gillian E.
Metzger, Privatization as Delegation, 103 COLUM. L. REV. 1367,
1437-41 (2003) (0oObsicHEHHE, YTO HUCTOPUYCCKUEC OTPAHUUYCHUS Ha

JCJIETMPOBAHUE YAaCTHBIM JIMOAM «Ha MPAKTHKE YK€ IO4YTH HE

JICHCTBYIOT).
270See Daniel Bergner, The Other Army, N.Y. TIMES, Aug. 14,
2005 (Magazine), at E28, available at

http://www.nytimes.com/2005/08/14/magazine/14PRIVATI.htmPpa
gewanted=all (0 pomu dYaCTHBIX KOMIIAHHH MO OOECIICUYCHUIO
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=all (reporting on the role of private security firms in Iraq).

270. Thomas W. Merrill, Rethinking Article I, Section 1: From
Nondelegation to Exclusive Delegation, 104 Colum. L. Rev. 2097,
2109 (2004) (“[A]s far as the Supreme Court is concerned, the
nondelegation doctrine imposes no effective constraint on
congressional legislation. Indeed, the Court’s most recent decision
applying the doctrine reveals that some Justices have come to
question the doctrine, and respected academic commentators are
openly arguing that it be abandoned.”).

272.See id. at 2105.
273.See, e.g., id. at 2181.

274. Lawson, supra note 252, at 336-37.

275.See Prakash & Ramsey, Executive Power, supra note 145
(making this argument).

276.U.S. Const. art. I, § 1.

277.Compare, e.g., Saikrishna Prakash, Unleashing the Dogs of
War: What the Constitu- tion Means by “Declare War”, 93 Cornell
L. Rev. 45, 48-50 (2007) (arguing that the Clause empowers
Congress to decide whether and how the nation will wage war), with
John Yoo, The Continuation of Politics by Other Means: The
Original Understanding of War Powers, 84 Calif.

L. Rev. 167, 171-74 (1996) (rejecting that argument).

278.Prakash, supra note 277, at 48—50; Yoo, supra note 277, at 242.
279.U.S. Const. art. I1, § 2, cl. 2; id. § 3.

280.273 U.S. 135, 173 (1927).

281.McGrain, 273 U.S. at 174-75.

282.354 U.S. 178, 187 (1957).

283. Watkins, 354 U.S. at 187; see also Wilkinson v. United States,
365 U.S. 399, 409 (1961) (addressing whether a subcommittee acted
in pursuit of a “valid legislative purpose” and whether its question
for a witness was “pertinent to the subject matter of the investiga-
tion”); Barenblatt v. United States, 360 U.S. 109, 111 (1959) (“The
scope of the power of inquiry . . . is as penetrating and far-reaching
as the potential power to enact and appropriate under the
Constitution.”); McGrain, 273 U.S. at 176-78 (evaluating “whether
it sufficiently appears that the purpose for which the witness’s
testimony was sought was to obtain information in aid of the
legislative function”); Kilbourn v. Thompson, 103 U.S. 168, 194-95
(1880) (holding that the House of Representatives exceeded its
power in directing one of its commit- tees to make an investigation
that “could result in no valid legislation on the subject to which the
inquiry referred”).

284. U.S. Const. art. I, § 9, cl. 8.

285. Zephyr Teachout, Gifts, Offices, and Corruption, 107 Nw. U.
L. Rev. Colloquy 30, 33-34 (2012), available at
http://www.law.northwestern.edu/lawreview/Colloquy/2012/9/LR
Coll2012n9Teachout.pdf.

286. Compare id. at 47-48 (arguing that the Foreign Emoluments
Clause applies to elected federal officials such as legislators), with
Seth Barrett Tillman, Citizens United and the Scope of Professor
Teachout’s Anti-Corruption Principle, 107 Nw. U. L. Rev. Colloquy
1, 11-17 (2012), available at
http://www.law.northwestern.edu/lawreview/Colloquy/2012/7/LRC
0112012 n7Tillman.pdf (arguing that the Cla
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6e3onacHoctH B Mpake).

271Thomas W. Merrill, Rethinking Article I, Section 1: From
Nondelegation to Exclusive Delegation, 104 COLUM. L. REV.
2097, 2109 (2004) («Yro xacaercst BepxoBHOro cyzna, JOKTpUHA O
HEJeNerupoBaHNK He HajaraeT S({EeKTUBHbIX OrpaHMYCHHIl Ha
3aKoHozaTesbecTBO KoHrpecca. JlelCTBUTENBHO, IOCIEIHEE PEIICHHE
Cyza 0 IpUMEHEHHH JOKTPUHBI ITOKa3bIBAET, YTO HEKOTOPBIE CYIbH
CTaqM IMOJBEPraTh €¢ COMHEHHIO, a YBa)XKaeMble aKaJAeMHYECKHE
KOMMEHTATOpPbl — OTKPBITO YTBEpXkKJarh, 4YTO OT HEEe CIeAyeT
OTKa3aThCs»).

272See id. at 2105.

2738See, e.g., id. at 2181.

274Lawson, supra note 252, at 336-37.

275See Prakash & Ramsey, Executive Power, supra note 145 (c
M3JI0KEHUEM ATOTOT JIOBOJIA).
276U.S. CONST, art. I, § 1.

111. Compare, e.g., Saikrishna Prakash, Unleashing the Dogs of
War: What the Constitution Means by “Declare War”, 93 CORNELL
L. REV. 45, 48-50 (2007) (yrBepxIeHHE, YTO OTOT IIyHKT
ynonsHomounBaet KoHrpecc pemars, GyIet Jid Halus BECTH BOWHY U
Kak uMeHHO), with John Yoo, The Continuation of Politics by Other
Means: The Original Understanding of War Powers, 84 CALIF. L.
REV. 167, 171-74 (1996) (ompoBepKeHHe ITOTO TE3HCa).
278Prakash, supra note 277, at 48-50; Yoo, supra note 277, at 242.

279U.S. CONST, art. II, § 2, cl. 2;id. § 3.

280273 U.S. 135, 173 (1927).
281McGrain, 273 U.S. at 174-75.

282354 U.S. 178, 187 (1957).

Watkins, 354 U.S. at 187, see also Wilkinson v. United States, 365
U.S. 399, 409 (1961) (x Bompocy 0 TOM, JEHCTBOBAI JIU MOKOMUTET
B COOTBETCTBUH C «JICHCTBUTEIbHOW 3aKOHOJATENBbHOW ILIEIbIO» U
ObII JIM €ro BONPOC CBHIETENI0 «OTHOCSAIIMMCS K IIPEAMETY
paccinenoBanus»); Barenblatt v. United States, 360 U.S. 109, 111
(1959) («Habop moxHOMOYMIT IO PACCIEIOBAHUIO ... UJIET CTONb JKE
J1aJeKo U riy6oKo, KaK U MOTEHIHAIbHBIE IPABOMOYHS PUHUMATH
3aKOHBl U BBLIENATH CPEACTBA B COOTBETCTBMU ¢ KoHCTUTYIHEW»);
McGrain, 273 U.S. at 176-78 (c OLEHKOH, «IOCTaTOYHO JIK
OYEBH/IHO, YTO ILeJb, Ui KOTOPOM OBbUIM 3alpOIIEHbI ITOKA3aHHs
CBHJICTENIS, 3aK/II0Yanach B IMOJYYCHHH HH(GOpPMALMU B IOMOIIb
3akoHoaTeabHON (yHKIMN»); Kilbourn v. Thompson, 103 U.S. 168,
194-95 (1880) (yrBepkmenme, , uyro Ilamara npencraButeneit
NpPEeBBICHIIA CBOHM IOJHOMOYHS, [1aB yKa3aHHE OJHOMY M3 CBOUX
KOMHTETOB [IPOBECTH PACCIICIOBAHHE, KOTOPOE «HE MOIJIO PUBECTH
K TNPHHITHIO pPabOTaroOIIero 3aKOHOAATEeJIbCTBA [0 BOIPOCY, Ha
KOTOPBIH CCBUIANOCH PACCIEA0BAHHUEN).

284U.S. CONST, art. I, § 9, cl. 8.

285Zephyr Teachout, Gifts, Offices, and Corruption, 107 Nw. U. L.
REV. COLLOQUY 30, 33—34 (2012), available at
http://www.law.northwestern.edU/lawreview/Colloquy/2012/9/LR
Coll2012n9T eachout.pdf.

286Compare id. at 47-48
BO3HATP@XKJICHUH OT HHOCTPAHLEB IPUMEHSCTCS K BBIOOPHBIM

(yTBep)KIECHHE, YTO IYHKT O
(enepalbHBIM JOJDKHOCTHBIM JIMLAM, TAKMM KaK 3aKOHOZATENH),
with Seth Barrett Tillman, Citizens United and the Scope of
Professor Teachout’s Anti-Corruption Principle, 107 Nw. U. L. REV.

COLLOQUY 1, 11-17 (2012),
available at

234



287.See generally Morton Rosenberg, Cong. Research Serv., 95-
464, Investigative Oversight: An Introduction to the Law, Practice
and Procedure of Congressional Inquiry (1995), available at
http://www.fas.org/sgp/crs/misc/95-464.pdf.

288.U.S. Const. art. I, § 8, cl. 3.

289. See Hans Kelsen, The Principle of Sovereign Equality of States
as a Basis for International Organization, 53 Yale L.J. 207, 209
(1944) (explaining the international legal principle of sovereign state
equality, which establishes in part that “no State has jurisdiction
over an- other State . . . without the latter’s consent”).

290. See, e.g., Gillars v. United States, 182 F.2d 962, 978 (D.C. Cir.
1950) (“Aliens who are inhabitants of a foreign country cannot be
compelled to respond to a subpoena. They owe no allegiance to the
United States.” (quoting United States v. Best, 76 F. Supp. 138, 139
(D. Mass. 1948))); Gary E. Davidson, Congressional Extraterritorial
Investigative Powers: Real or Illusory?, 8 Emory Int’l L. Rev. 99,
104-05 (1994) (discussing limits on the ability of Con- gress to
subpoena aliens residing overseas).

291. See, e.g., Michele Keleman, A New Obstacle to Normal
Relations for Sudan, U.S., npr (Aug. 23, 2011, 4:57 PM),
http://www.npr.org/2011/08/23/139882484/a-new-obstacle-to-
normal-relations-for-sudan-u-s (discussing the troubled relationship
between the United States and Sudan).

292.See supra notes 55-59 and accompanying text.
293.U.S. Const. art. I, § 8, cl. 10.

294.See generally Oona A. Hathaway, Treaties’ End: The Past,
Present, and Future of International Lawmaking in the United
States, 117 Yale L.J. 1236, 1248-71 (2008) (describing the modern
uses of congressional-executive agreements and Article II treaties).

295.U.S. Const. art. 1, § 9, cl. 7.

296.At least on occasion, Congress can reportedly “call upon the
State Department to use diplomatic channels to generate information
from abroad for congressional investigations.” Davidson, supra note
290, at 101.

297.See, e.g., Tea with Mugabe: CODEL Payne’s Marathon
Meeting at State House,

WikiLeaks (June 2, 2009),
http://wikileaks.org/cable/2009/06/09HAR ARE456.html.
298.See Davidson, supra note 290, at 104 (citing a U.S. Senate
investigator in explain- ing that “unwillingness on the part of the
Executive to assist in obtaining information” can be a “significant
impediment][ ] to congressional factfinding efforts”).

299.See supra notes 280-283 and accompanying text.

300.Article 1 does, however, implicitly ascribe certain individual
powers to legislators. Members of Congress routinely vote, engage
in floor debates, and participate in committee investigations.
Congress could not function without these activities, and it is for this
reason that Article I expressly protects legislators from arrest during
their attendance and from “question[ing]” for “any Speech or
Debate in either House.” U.S. Const. art. I, § 6, cl. 1; see also Gravel
v. United States, 408 U.S. 606, 618 (1972) (explaining that the
“fundamental purpose” of the Speech or Debate Clause is “freeing
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http://www.law.northwestern.edU/lawreview/Colloquy/2012/7/LRCo

112012n7Tillman.pdf (yTBepkaeHue, dYTO
MPUMEHSITCS K (eiepaibHbIM 3aKOHOAATEIISIM).

JIaHHBIH  IYHKT He

287See generally MORTON ROSENBERG, CONG. RESEARCH
SERV.,  95-464, INVESTIGATIVE  OVERSIGHT: AN
INTRODUCTION TO THE LAW, PRACTICE AND PROCEDURE
OF CONGRESSIONAL INQUIRY  (1995),
http://www.fas.org/sgp/crs/misc/95- 464.pdf.
288U.S. CONST, art. I, § 8, cl. 3.

289See Hans Kelsen, The Principle of Sovereign Equality of States
as a Basis for International Organization, 53 YALE L.J. 207, 209
(1944)
paBEHCTBAa CYBEPEHHBIX TOCYIapCTB,

available at

(pa3bsiCHEHHE  MEXIYHApOAHO-IPABOBOTO  MPHHIHIA

KOTOpbIH, B YacTHOCTH,

YCTAaHABIMBAeT, YTO «HH OJHO TOCYJapcTBO He obiamaer
IOPUCAMKIMEH Hajg ApPYyrHM  TOCYIapcTBOM... 0e3  coruacus
TIOCJIC/THETON ).

290See, e.g., Gillars v. United States, 182 F.2d 962, 978 (D.C. Cir.
1950) («MHocTpaHIEeB, ABIAIOMUXCSA JKUTEISIMH JPYroil CTpaHsl,
HENb3s 3aCTaBUTh OTBETHUTh HA MOBECTKY B cyi. OHHM He 00s3aHbI
xpanuth BepHocTh CoennnennbiM Itatam» (quoting United States
v. Best, 76 F. Supp. 138, 139 (D. Mass. 1948))); Gary E. Davidson,
Congressional  Extraterritorial Investigative Powers: Real or
[llusory?, 8 EMORY INT’L L. REV. 99, 104-05 (1994) (o npeznenax
Bo3MokHOcTeii KoHrpecca mo BBI30BY B Cyl HHOCTPAHIIEB,
MIPOXKHUBAIOLIHX 32 PyOSIKOM).

291See, e.g., Michele Keleman, A New Obstacle to Normal
Relations for Sudan, U.S., NPR (Aug. 23, 2011, 4:57 PM),
http://www.npr.org/2011/08/23/139882484/a-new-obstacle-to-
normal-relations-for-  sudan-u-s (o

HEIIPOCTBIX OTHOIICHUAX

Coenunennsix lItars u Cynana).

292See supra notes 55-59 and accompanying text.

293U.S. CONST, art. I, § 8, cl. 10.

294See generally Oona A. Hathaway, Treaties’ End: The Past,
Present, and Future of International Lawmaking in the United States,
117 YALE L.J. 1236, 1248-71 (2008) (0 coBpeMEHHOM NPUMEHEHHU
cornameHuid Mexay KoHrpeccom M HCHOJIHUTENBHOI BIACTBIO U
JIOTOBOPOB, 3aKJIFOYEHHBIX B COOTBETCTBHH CO craTheil I1).

295U.S. CONST, art. I, § 9, cl. 7.
296I1o menbmieit Mmepe nHorna KoHrpece, kak cooOmIaeTcsi, MOXeET

«IpHU3BaTh Foc;[enapTaMeHT HCII0JIB30BaTh  ITUINIOMAaTH4YCCKUC

KaHajabl ISt nHbopMarmu pybexa s

paccnenoBanuii Konrpecca». Davidson, supra note 290, at 101.

TI0JIy4YE€HUS u3-3a

297See, e.g., Tea with Mugabe: CODEL Payne's Marathon Meeting
at State House, WIKILEAKS (June 2, 2009),
http://wikileaks.org/cable/2009/06/09HARARE456.html.

298See Davidson, supra note 290, at 104 (ccputasich Ha cieoBaTelNs
Cenata CIIA, 0OBSCHHBIIETO, YTO «HEXEIAHUE HCIIOIHUTEIHLHOH
BJIACTH OKa3bIBaTh IIOMOLIb B IOJYYCHHH HH(POPMALHMU» MOXKET
ObITh ‘3HAYMTENBHBIM TpeIrsITCTBUEM’ st ycuiauid Konrpecca mo
YCTaHOBJICHHIO (DAKTOBY.

299See supra notes 280-283 and accompanying text.

300Crates I,
orpe/ieIeHHbIMH

OOHAaKo, HEABHO HaneisaeT 3aKOHOJATeNeH

MHJVBUAYaIbHBIMUA  IIOJTHOMOYMSAMH.  UieHBI
Konrpecca peryinsipHO TojocylOT M y4acTBYIOT B jaebarax H B
KOMHTETCKHX  pacciefoBaHmsix.  Konrpecc  He  Mor  Obl
(YHKIMOHHMPOBATh 0€3 JTHX MEPONIPHATHH, W HMMEHHO IO I3TOH
npUYHHE CTaThs | MpsiIMO 3alMIAeT 3aKOHOJATENeH OT apecta BO

BpeMsA HX IIPUCYTCTBHS Ha CECCHUM M OT «OOIIpoca» 3a «I100bIe
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http://www.fas.org/sgp/crs/misc/95-464.pdf.

the legislator from executive and judicial oversight that realistically
threatens to control his conduct as a legislator”); Powell v.
McCormack, 395

U.S. 486, 502 (1969) (interpreting the Clause broadly to protect
“things generally done in a session of [Congress] by one of its
members in relation to the business before it,” including committee
reports, resolutions, and the act of voting (quoting Kilbourn v.
Thompson, 103

U.S. 168, 204 (1880)) (internal quotation marks omitted)).
Moreover, the official capacity to carry out these acts is not
available generally. It does not accompany mere citizenship or other
types of federal office; it is unique to the offices of senator and
representative. And that capacity could not be the product of federal
legislation founded on the Necessary and Proper Clause—legislators
would have to possess a preexisting power to investigate, debate,
and vote on legislation granting themselves the authority to engage
in these acts. It follows that the power to engage in these acts comes
from the Constitution itself. Cf. Eric A. Posner & Adrian Vermeule,
Interring the Nondelegation Doctrine, 69 U. Chi. L. Rev. 1721, 1756
(2002) (“The power to vote on bills is possessed by individual
members of Congress, not by the Congress as such 7). But the only
limits on the exercise of individual powers are impeachment and the
desire for reelection.

301.U.S. Const. art. I, § 1; see also Larry Alexander & Saikrishna
Prakash, Reports of the Nondelegation Doctrine’s Death Are
Greatly Exaggerated, 70 U. Chi. L. Rev. 1297, 1308 (2003)
(“[IIndividual members of Congress do not have any ‘legislative
powers’ [within the meaning of the Article I Vesting Clause]—only
Congress does.”).

302.By contrast, Article III vests the full judicial power of the
United States in “one supreme court, and in such inferior Courts as
the Congress may from time to time ordain and establish,” thus
making available Article III power to each federal court. U.S. Const.
art. ITI,

§ 1; see also Amy Coney Barrett, The Supervisory Power of the
Supreme Court, 106 Colum. L. Rev. 324, 359 (2006) (“Unlike any
single Article III court, no one member of Congress can, acting
alone, exercise the power of her department. Instead, members of
Congress can exercise legislative power only when acting in concert
with each other (and the President).”).

303.But see U.S. Const. art. I, § 6, cl. 2 (prohibiting members of the
House and Senate from holding “any Office under the United
States”).

30422 U.S.C. § 1754(b)(1) (2006) (making foreign currency
available to members of Congress for foreign travel).

305.See supra notes 132—134.
306.See 22 U.S.C. § 1754(b)(1)(B).

307.See Foreign Leaders and Dignitaries Who Have Addressed the
U.S. Congress: Fast Facts, supra note 91.

308.See supra notes 53—54 and accompanying text.

309.Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610—
11 (1952) (Frank- furter, J., concurring).
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BBICKa3bIBaHUs WK 1e0athl B yt000it [Tamate». U.S. CONST, art. I, §
6, cl. 1; see also Gravel v. United States, 408 U.S. 606, 618 (1972) (¢
OOBSCHEHHEM, YTO «OCHOBHOM LEIbIO» IyHKTA O BBICKAa3bIBAHUAX
win  jgebarax sBisieTcss «ocBoOoxieHue wieHa Kourpecca ot
HA/30pa HCIOJHUTEIBHOW U CyqeOHO# BIAaCTH, KOTOPBIH peanbHO
Yrpo’kKaeT KOHTPOIMPOBATh €ro MOBEACHHE KaK 3aKOHOAATENS»);
Powell v. McCormack, 395 U.S. 486, 502 (1969) (rme »sto
MOJIOKEHUE HCTOJIKOBAHO B HIMPOKOM CMBICIE JUIS 3aIUThI «TOTO,
4T0 00BIYHO Jenaercsi Ha ceccunm [KoHrpecca] B cBsism ¢

paccMaTpUBaeMBIM  BOIIPOCOM», BKJIIOYAas OTYETBl  KOMHTETa,
pesomtonnu 1 akt rosocosanus (quoting Kilbourn v. Thompson, 103
U.S. 168, 204 (1880)). Boaee Toro, opuuHaIbHYO KOMIIETCHIIUIO
JUISL COBEPLICHUSI BCEX OTHUX JICHCTBHH HENb3sl HOIYIHTh HHBIM
obpasom. OHa He JOCTymHa JO00MY TpaXIaHHHY U JFOOOMY
Ipyromy (eiepaibHOMY J0JDKHCOTHBIMY JIMILY; OHA YHHKAJIbHA JUIS
JI0JDKHOCTEH ceHatopa W wieHa Ilamatel npeacraBureneil. M sra
KOMIICTEHIIMS] He Moruia Obl ObITh MPOAYKTOM (heiepaabHOrO 3aKOHa,
onMparlerocss Ha IyHKTe o mpaBe KoHrpecca usmaBaTh J100bIe

3aKOHBI, KOTOPBIC OH COYTET HEOOXOMUMBIMH U HAJJICKANMMUA —

3aKOHO/IATEIH JIOJDKHBI ObLTH 931 obnamarh panee
CyIIECTBOBABLIMMH [OJHOMOYHSIMH JUIst HCCIIC/IOBAHUS,
o0CyKICHUS u roJI0COBaHHs o 3aKOHO/ATEIIBCTBY,

NPEeJOCTABISIIOIIEMY UM IIOJHOMOYHMSL  y4acTBOBaTh B 9TUX
neiictBusx. M3 2TOro ciemyer, 4to MOJHOMOYMSI Ha COBEpIICHHE
JTaHHBIX JedcTBUH BbITeKaroT M3 camoii Koncrurymum. Cf Eric A.
Posner & Adrian Vermeule, Interring the Nondelegation Doctrine, 69
U. CHI. L. REV. 1721, 1756 (2002) («IIpaBomM romocoBats MO
3aKOHOIIPOEKTaM 00Jaal0T OTAesbHbIe wieHbl Konrpecca, a He
Konrpecc xak TakoBoii...»). Ho e1MHCTBEHHBIMH OrpaHUYCHHUSAMH HA
OCYI[ECTBIICHHE OTACIBHBIX MOJHOMOYHMH SIBISIIOTCS WMIIMYMEHT W
crpemiieHHE ObITh IIepen30paHHbIM.

301U.S. CONST, art. I, § 1; see also Larry Alexander & Saikrishna
Prakash, Reports of the Nondelegation Doctrine’s Death Are Greatly
Exaggerated, 70 U. CHI. L. REV. 1297, 1308 (2003) («OtaensHble
uynensl KoHrpecca He 00J7a1al0T HHKAaKAMHU ‘3aKOHOJATEIBHBIMU
TOJHOMOYHSAMH [II0 CMBICILY CTaThu | 0 HaJieNeHUH MOJTHOMOYUSIMH |
— tosbko KoHrpece».).

302HanporuB, crates III Hamenmser Bceil cyneOHOW BIACTBIO
Coenunennbix IlITaToB  «OoIuMH  BEpPXOBHBIH Cyll M Takue
HIDKECTOSIIINE Cy/bl, KoTopsle KOHrpece MOXeT BpeMsi OT BpEMEHH
Ha3HAa4YaTh U yYPEXKAATb», TEM CAMBIM IIPEIOCTABIISSI HOTHOMOUYHS
mo cratbe I kaxxnomy denepanbromy cymy. U.S. CONST, art. 111, §
1; see also Amy Coney Barrett, The Supervisory Power of the
Supreme Court, 106 COLUM. L. REV. 324, 359 (2006) («B
OTJIMYKE OT JIFOOOr0 OTACNBHOrO Cyda 1o cmbiciy crateu III, HE
onquH uieH KoHrpecca He MOXeT, JCHCTBYS B OAMHOYKY,
OCYIIECTBIIAITh MOJHOMOYHSI CBOErO JernapramenTa. Bmecro 3rtoro
uineHsl KoHrpecca MOryT OCYIIECTBIATH 3aKOHOAATEIbHYIO BIACTh
TOJIBKO TOTJIa, KOrJa JCHCTBYIOT COIVIACOBAHHO JPYr ¢ JApyrom (u

TPE3UJICHTOM)).

303But see U.S. CONST, art. I, § 6, cl. 2 (3anpemaromuii wieHam
Tlanater npencraButeneit u CeHata 3aHUMATh «JTHO0BIC OJDKHOCTH B
Coenunennbix HItaraxy).

30422 US.C. § 1754(b)(1) (2006) (mpemocraBieHHe UICHAM
KoHrpecca nHOCTpaHHO# BaJIIOTHI It 3apYOEKHBIX ITOE3/10K).
305See supra notes 132-134.

306See 22 U.S.C. § 1754(b)(1)(B).

307See Foreign Leaders and Dignitaries Who Have Addressed the
U.S. Congress: Fast Facts, supra note 91.

308See supra notes 53-54 and accompanying text.

309Youngstown Sheet 8¢ Tube Co. v. Sawyer, 343 U.S. 579, 610-11
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310.E.g., Medellin v. Texas, 552 U.S. 491, 531 (2008) (quoting
Dames & Moore v.

Reagan, 453 U.S. 654, 686 (1981) (quoting Youngstown, 343 U.S.
at 610—11 (Frankfurter, J., concurring))).

311.See Michael J. Glennon, The Use of Custom in Resolving
Separation of Powers Disputes, 64 B.U. L. Rev. 109, 129-46 (1984)
(cataloguing the determinants of custom).

312. Cf. Curtis A. Bradley & Trevor W. Morrison, Historical Gloss
and the Separation of Powers, 126 Harv. L. Rev. 411, 430 (2012)
(“[T]he role of historical practice is likely to depend on the
perceived clarity of other evidence of constitutional meaning. The
more an interpreter deems nonpractice evidence like the text and
original understanding to be clear . . . themore widespread and
deeply entrenched the practice must be in order to change the
outcome.”).

313.United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304
(1936).

314.1d. at 314-15.
315.1d. at 315-16.
316.1d. at 316-18.
317.1d. at 318.

318.See, e.g., Ramsey, supra note 2, at 17-28 (rejecting the theory
of extraconstitutional foreign affairs powers as contrary to
constitutional text and original meaning); Henkin, supra note 1, at
19-20 (“That the new United States government was to have major
powers outside the Constitution is not intimated in the Constitution
itself, in the records of the Convention, in the Federalist Papers, or
in contemporary debates.”). See generally Charles A. Lofgren,
United States v. Curtiss-Wright Export Corp.: An Historical
Reassessment, 83 Yale LJ. 1 (1973) (arguing that historical
evidence and judicial precedent suggest the absence of an ex-
traconstitutional source of foreign affairs powers).

319.See, e.g., Arizona v. United States, 132 S. Ct. 2492, 2498
(2012) (explaining that the federal government’s power over
immigration rests in part on “its inherent power as sovereign to
control and conduct relations with foreign nations” (citing Curtiss-
Wright, 299 U.S. at 313)).

320. Rejecting the enumerated powers doctrine does not discount
express or implied Article I powers; it means simply that
congressional power is not limited by Article I.

321. See 143 U.S. 649, 683-91 (1892); see also Twin City Bank v.
Nebeker, 167 U.S. 196, 202-03 (1897) (relying in part on the
“practical construction” of the Origination Clause to conclude that a
bill did not have to originate in the House if it generated revenue
merely incidentally); Bradley & Morrison, supra note 312, at 421
(“Although historical practice is most frequently invoked in favor of
executive authority, it is also sometimes treated as a source of
congressional power.”).
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(1952) (Frankfurter, J., concurring).

310E.g.y Medellin v. Texas, 552 U.S. 491, 531 (2008) (quoting
Dames 8¢ Moore v. Reagan, 453 U.S. 654, 686 (1981) (quoting
Youngstown, 343 U.S. at 610-11 (Frankfurter, J., concurring).

311See Michael J. Glennon, The Use of Custom in Resolving
Separation of Powers Disputes, 64 B.U. L. REV. 109, 129-46 (1984)
(c TepeYrcICHIEM ONPEISISIFOIINX TIPU3HAKOB 00bIYast).

312Cf Curtis A. Bradley 8c Trevor W. Morrison, Historical Gloss
and the Separation of Powers, 126 HARV. L. REV. 411, 430 (2012)
(«Pob HMCTOPHYECKH CIOXKMBIICHCS HPAKTUKH OyAeT, BEpOSATHO,
3aBHCETh OT SICHOCTHM MOHHMAHMS APYIHX A0KA3aTelIbCTB 3HAUCHHS
tekcra KoHcrturyumu. UYem  Gojblie  TOJNKOBATENb  CYATACT
MOHATHBIMU OTJIMYHBIE OT IPAKTHKH CBHIETENICTBA, TAaKHE Kak
TEKCT M IePBOHAYAIBHOC [OHHMAHHE... TeM Ooyiee MIMPOKO
pacnpocTpaHeHHOH ¥ TIIyOOKO YKOPCHUBIIEGHCS JOJDKHA OBITh

MPAKTHUKA, 9YTOOBI MOYKHO OBLIO M3MEHHUTH PE3yJIbTAT.).
313United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304 (1936).
3141d. at 314-15.

3151d. at 315-16.

316ld. at 316-18.

3171d. at 318.

318See, ¢.g., RAMSEY, supra note 2, at 17-28 (oTpunanue Teopuu
BHEKOHCTUTYL[MOHHBIX IOJIHOMOYHH [0 HHOCTPAHHBIM JelaM Kak
NIpOTUBOpEYanIei
cmbiciy); HENKIN, supra note 1, at 19-20 («O ToM, uTO HOBOE
npaButenscTB0 Coenunenubix 1llTaToB momkHO ObLIO 001a7aTh

TEKCTY KOHCTI/ITyLII/II/I u  TICpBOHAYAIIBHOMY

OCHOBHBIMH [OJHOMOYMSMH 3a mpepenamu KOHCTUTYIHH, HE
roBopuTcs HH B camoil KoHcruTynuu, Hu B potokonax KoHseHra,
HU B ‘3anmckax (emepanucTa’, HI B HPOXOJHMBIINX B TO BpEMs
nebarax.). See generally Charles A. Lofgren, United States v.
Curtiss-Wright Export Corp.: An Historical Reassessment, 83 YALE
L.J. 1 (1973) (c yrBep»kacHHEM, YTO HCTOPUYESCKUE CBHICTEIBCTBA U
cyneOHbIe
BHEKOHCTHUTYIIHOHHOTO HCTOYHHKA IIOJHOMOYHII 10 HHOCTPAHHBIM

TIPEeUECICHTHI CBHUICTEIBCTBYIOT 00 OTCYTCTBHH

nienam).

319See, e.g., Arizona v. United States, 132 S. Ct. 2492, 2498 (2012)
(oOBsicHEHHE, YTO KOHTPONb (helepajbHOrO IPABUTENBCTBA HAM
IPHCYLIHX €My
CYBEPEHHBIX IIPABOMOYHSAX KOHTPOJIHMPOBATH M BECTH OTHOLICHHS C
HMHOCTPaHHBIMH rocyaapctBammy). (citing Curtiss-Wright, 299 U.S.
at 318)).

I/IMMI/II‘paI_II/IefI YaCTUYHO OCHOBBIBACTCA Ha

3200TKka3  oT
YMEHBIIIACT SBHBIC WM [OIpa3yMeBaeMble IIOJTHOMOYHS O cTaThe [;

JIOKTPUHBI ~ MEPEUYUCICHHBIX  [OJHOMOYMII  He
OH IIPOCTO O3HAYaeT, 4YTO MOJHOMO4YHsi KOHrpecca He OrpaHuyeHsl

cratbeii I.

321See 143 U.S. 649, 683-91 (1892); see also Twin City Bank v.
Nebeker, 167 U.S. 196, 202-03 (1897) (yacTu4HO MoOJarasch Ha
«IPAKTHYECKOE TOJIKOBAHUE)» MYHKTA O BHECCHHH 3aKOHOHPOECKTOB O
roCyJapCTBEHHBIX ~ HAJOrax, MOXHO CIeJiaTh  BBIBOJ, 4YTO
3aKOHOINPOCKT HE 00f3aTe]IbHO [O/DKEH ObITh HHHMHIMPOBAH B
ITanate npejcTAaBUTENCH, €CIM IPHHOCHMBIL MM JOXOX HMEeT
TOJILKO TIOIYTHBIH Xapakrep); Bradley 8¢ Morrison, supra note 312,
at 421 («XoTs ucropuueckasi MpaKkTHKa Yalle BCEro IPHUBIEKAETCS

JUIA apryMEHTOB B II0JIb3Y HCIIOJHUTEIIbHOM BJIaCTHM, OHAa HHOTrJa
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322.Clark, 143 U.S. at 691.

323.548 U.S. 557, 592 & n.22 (2006); id. at 638 (Kennedy, J.,
concurring in part) (“In this case, as the Court observes, the
President has acted in a field with a history of congressional
participation and regulation.”); see also, e.g., United States v.
Curtiss-Wright Exp. Corp., 299 U.S. 304, 322-29 (1936) (relying in
part on “unbroken legislative practice” in rejecting a nondelegation
challenge to a joint resolution that had granted the president
authority to prohibit certain international arms sales).

324. See Alfred C. Aman, Jr., Administrative Law in a Global Era:
Progress, Deregulatory Change, and the Rise of the Administrative
Presidency, 73 Cornell L. Rev. 1101, 1217 (1988) (“[T]he flexibility
of functionalism can favor executive power as well as legislative
power . . .”). See generally David J. Barron & Martin S. Lederman,
The Commander in Chief at the Lowest Ebb—A Constitutional
History, 121 Harv. L. Rev. 941 (2008) (arguing that historical
practices should be taken into account when analyzing legislative
and executive powers in the conduct of war).

325.Bradley & Morrison, supra note 312, at 432-38.
326.1d. at 438-47.

327.1d. at 440-44.

328.See supra Part I1.

329.United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304, 319
(1936) (quoting John Marshall, 10 Annals of Cong. 613 (1800))
(internal quotation marks omitted).

330. Cf. Ulrich K. PreuB, Equality of States—Its Meaning in a
Constitutionalized Global Order, 9 Chi. J. Int’l L. 17, 26 (2008)
(“With respect to each single state, sovereignty means
independence, including autonomy or self-determination ).

331.Curtiss-Wright, 299 U.S. at 319 (emphasis added) (quoting John
Marshall, 10 An- nals of Cong. 613 (1800)) (internal quotation
marks omitted).

332.See generally Part I (documenting the contemporary practice).
333.See supra notes 32—54 and accompanying text.

334.See supra notes 66—72 and accompanying text.

335.See supra notes 32—38 and accompanying text.

336.See supra note 38.

337.See supra note 125.

338.See generally Sarah H. Cleveland, Crosby and the “One Voice”
Myth in U.S. Foreign Relations, 46 Vill. L. Rev. 975 (2001).

339. See, e.g., Harold Hongju Koh, Why the President (Almost)
Always Wins in Foreign Affairs: Lessons of the Iran-Contra Affair,
97 Yale L.J. 1255, 1291-317 (1988) (explaining how the president
came to dominate foreign policymaking); G. Edward White, The
Transformation of the Constitutional Regime of Foreign Relations,
85 Va. L. Rev. 1, 3 (1999) (“Over the first four decades of the
twentieth century, [a traditional] distribution of power was replaced
with a vertical and horizontal centralization of foreign relations
powers in the Federal Executive.”).
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paccMaTpuBacTCs TaKXK€ KaK HCTOYHUK HpaBOMO‘{Hﬁ KOHrpecca»).

322Clark, 143 U.S. at 691.

323548 U.S. 557, 592 8c n.22 (2006); id. at 638 (Kennedy, J.,
concurring in part) («B atom ciyuae, kak otmeuaer CyJ, Mpe3nieHT
JeiictBoBall B 00JAacTH, KOTOPYHO HCTOPHYECKH 3aHUMal U
perymupoBan Konrpece»); see also, e.g., United States v. Curtiss-
Wright Exp. Corp., 299 U.S. 304, 322-29 (1936) (neno, B KOTOpOM
Cyl 4YacTMYHO MOJArajcsi Ha «HEM3MEHHYIO 3aKOHOJATENIBHYIO
NPAKTHKY», OTKJIOHSASA BO3PaXK€HHE O HENENETHPOBAHUM NPOTUB
MPE3UJICHTY
MOJIHOMOYHS 3alPElIaTh ONPEJCIEHHbIC NPONAKU OPYKHS APYTHM

COBMECTHOM Ppe30IIoNnH, MpeJoCTaBUBILICH
CTpaHam).

324See Alfred C. Aman, Jr., Administrative Law in a Global Era:
Progress, Deregulatory Change, and the Rise of the Administrative
Presidency, 73 CORNELL L. REV. 1101, 1217 (1988) («I'ubkocts
(hyHKIHOHAIH3MA 6IaroNpHUATCTBOBATH KaK
HMCHOJIHUTEIbHOM, TaK W 3aKOHOAATEIbHOH BIIACTH. »). See
generally David J. Barron 8c Martin S. Lederman, The Commander
in Chief at the Lowest Ebb—A Constitutional History, 121 HARV.
L. REV. 941 (2008) (yrBepsk/cHHE, YTO MMPU aHAIM3E NPAaBOMOYHI

MOXKET

3aKOHOJATEJIbHOM U MCHOJHUTEIbHOH BJIACTH NPH BEACHUHM BOWHBI
ClIeJlyeT YYUTHIBATh HCTOPUUYECKYIO TIPAKTHKY ).
325Bradley 8c Morrison, supra note 312, at 432-38.

3261d. at 438-47.
3271d. at 440-44.

328See supra Part I1.

329United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304, 319
(1936) (quoting John Marshall, 10 ANNALS OF CONG. 613
(1800)) (internal quotation marks omitted).

330Cf. Ulrich K. Preufi, Equality of States—Its Meaning in a
Constitutionalized Global Order, 9 CHI. J. INT’L L. 17, 26 (2008)
(«B OTHOIICHHH KaXKIOrO OTAEIBHOIO TOCYJApCTBa CyBEPEHHTET
O3Havaer AQBTOHOMHIO WIH

HE3aBUCHUMOCTD, BKJIrO4as

CaMOOIIPe/ICTICHUE).

331Curtiss-Wright 299 U.S. at 319 (emphasis added) (quoting John
Marshall, 10 ANNALS OF CONG. 613 (1800)) (internal quotation
marks omitted).

332See generally Part I (xapakreprcTrka COBPEMEHHOW MPAKTHKH ).

333See supra notes 32-54 and accompanying text.

334See supra notes 66-72 and accompanying text.
335See supra notes 32-38 and accompanying text.

336See supra note 38.

337See supra note 125.

338See generally Sarah H. Cleveland, Crosby and the “One Voice”
Myth in U.S. Foreign Relations, 46 VILL. L. REV. 975 (2001).

339See, e.g., Harold Hongju Koh, Why the President (Almost)
Always Wins in Foreign Affairs: Lessons of the Iran-Contra Affair,
97 YALE LJ. 1255, 1291-317 (1988) (c oObsicHeHHeM, Kak
MPE3UICHT MOAYMHII cebe BHemHIO noiuTuky); G. Edward White,
The Transformation of the Constitutional Regime of Foreign
Relations, 85 VA. L. REV. 1, 3 (1999) («B mepBbic ueThipe
JICCATHIICTHS JIBAJIIATOr0 BeKa [TPajMIMOHHOE] paclpeselcHe
BJIACTH OBUIO 3aMEHEHO B (pelepanbHOM HCIOIHUTENBHON BETBH
BJIACTH LEHTpaIM3auuei

BEPTUKAIBHOW M  TOPU3OHTAIBHOM

TOJTHOMOYHH 110 MEX/TyHApOIHBIM OTHOILLICHUSIM)).
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340.See White, supra note 339, at 77-145.
341.See Koh, supra note 339, at 1291-317.

342. See Zschernig v. Miller, 389 U.S. 429, 432-33, 44041 (1968)
(quoting Clark v. Allen, 331 U.S. 503, 517 (1947)) (internal
quotation marks omitted). But see Am. Ins. Ass’n v. Garamendi,
539 U.S. 396, 419-20 & n.11 (2003) (suggesting a new doctrine that
would establish field preemption where states are not acting within
their traditional competence and conflict preemption where they
are).

343.Cf. supra notes 34-38 (documenting CODEL communications
on behalf of local constituents).
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340See White, supra note 339, at 77-145.

341See Koh, supra note 339, at 1291-317.

342See Zschernig v. Miller, 389 U.S. 429, 432-33, 440-41 (1968)
(quoting Clark v. Allen, 331 U.S. 503, 517 (1947)) (internal
quotation marks omitted). But see Am. Ins. Ass’n v. Garamendi, 539
U.S. 396, 419-20 8c n.11 (2003) (c npeaIokKeHNEM HOBOH JOKTPHHEI,
denepanbHOTO
3aKOHO/ATE/IbCTBA B JJAHHOW OOJIACTH MpaBa, KOra MITAThl B CBOMX

KOTOpas ~ YCTQaHOBWJIA OBl  IPEUMYLIECTBO
JICUCTBUSIX BBIXOJAT 32 PaMKH CBOCH TpaJMIMOHHON KOMIICTCHINH,
M NPUEMYIIECTBO B CHIIy BO3HHKIIETO KOHGIHMKTA (enepanibHOro u

LITaTHOTO 3aKOHOJATENIbCTBA, KOIJa OHU JEHCTBYIOT B €€ PaMKax).

343Cp. npum. 34-38 Bemme (xommyHukaums OJIK B mHTepecax
MECTHBIX U30upareneit).
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LEGISLATIVE PROCEDURE

Democratic decay, legislative diplomacy,
and the House Democracy Partnership

by LegBranch Team

May 1, 2018

House Democracy Partnership
United States House of Representatives

By Ryan Dukeman

Until very recently, “democratic
backsliding” was a term consigned mostly
to the annals of academic theory, concerned
chiefly with perceived “democracy deficits”
in multilateral organizations rather than the
quality of governance in advanced
economies. Indeed, from the mid-1990s
onward, respected political scientists and
world leaders were proclaiming “the End of
History” and a “New World Order” — global
convergence to Western-style liberal
democratic capitalism.
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SAKOHOJATEJIbHASA
INPOILIEJAYPA

Ynaaok 1eMoKpaTuu, 3aKOHOAATEIbHASA
aumioMmatus u komuccus «Ilapraeperso 3a
aemokpatuio» [lanarsl npeacraBuresiei
Konrpecca

KOpuanueckuii oTaen

1 mag 2018 1.

Komuccuss «IlapTHepcTBO 3a JIEMOKPATHION
[TanaTe!r npencraBureneit Konrpecca

Asemop. Patian /[oroxman

,}10 HCAAaBHCTO BPCMCHU TCPMUH «OTCTYIIJICHHUC
ACEMOKpAaTHN» HUCIIOJIb30BAJICA, B OCHOBHOM, B
HAayY4YHBIX HCCJIICIOBAHHAX, IMOCBALICHHBIX, KaK
IIpaBuJIo, HpO6J’IeM6 BO3MOXXHOI'O ((,I[eq)I/II_II/ITa

ACMOKpaTum» B MHOT'OCTOPOHHHX
OpraHu3alMsaX, a HE KayecCTBY YIPABICHUS B
CTpaHax c pa3BUTOMU SKOHOMMKOM.

JelicTBuTenbHO, eiie B cepeanne 1990-x rogon
ABTOPUTETHBIC MTOJIUTOJIOTH U MUPOBBIC JIUJIEPHI
3aroBOPWIJIM O HACTYIUICHUU «KOHIA UCTOPUN
U «HOBOM MHPOBOM TMOPSIAKE», & UMEHHO, O
pactpoCTpaHEHUH [0 MHPY JHOEpaIbHOTO
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The recent past, however, now seems like a
distant memory, with populist nationalism
and tech-fueled authoritarianism sweeping
the globe, leading to the decay of
democratic institutions and the rule of law
in places like Poland, Hungary, Turkey,
China, and Egypt.

Rather than try to halt this trend, however,
the Trump administration
has sought to slash executive-branch
initiatives that in the past provided robust
assistance to the organic fostering of
democracy abroad.

By taking a backseat on democratic
development abroad, the administration has
created both an opening and an urgency for
Congress to fill the void.

Fortunately, Congress has a successful
historical model to follow — the House
Democracy Partnership (HDP), a bipartisan
commission created by the House in the
mid-2000s.

The HDP, and its 1990s predecessor, the
Frost-Solomon Task Force (FS), provide an
example of a relatively small legislative
diplomacy initiative that has had an outsized
impact in strengthening global democratic
institutions, and provides a template for how
party leaders in the House and Senate could

work to counterbalance the Trump
administration’s downsizing of
democratic/governance development
abroad.

The Frost-Solomon Task Force, led by Rep.
Martin Frost and Speaker Tom Foley,
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JIEMOKPATUYECKOr0 KamuTajau3Ma 3araJHoro
oOpasma. OTHaKO CEroAHs BCE ATO KaXKETCS HE
Oojlee  YeM  JaJCKUM  BOCIIOMUHAHHEM:
MONYJMUCTCKUI HAlMOHAIN3M U aBTOPUTAPU3M,
0a3UPYIOIIHIACS Ha UCIIOJIb30BaHU
COBPEMEHHBIX  TEXHOJIOTMH,  3aXJECTHYJIU
IUJIAHETY, 4TO MIPUBEJIO K yHajKy
JIEMOKPATUYECKUX UHCTUTYTOB U BEPXOBEHCTBA
rpaBa B TaKUX CTpaHax, kak [lonbpma, Benrpus,
Typuus, Kutait u Eruner.

OnmHaKo BMECTO TOrO, 4YTOOBI MOIBITATHCS
o0y31aTh 93Ty TEHICHIMIO, aJIMUHHUCTPALIUS
Tpamma  pe3ko  CBepHyJa  HHUIHATUBBI
HWCIOJHUTEIBHOMN BJIAaCTH, KOTOPBIC 10 CUX IIOP
aKTHMBHO  CIIOCOOCTBOBAJIM  €CTECTBEHHOMY
Pa3BUTHIO JEMOKPATHH 32 pyOeKoM.

3a/lBUHYB BOIPOCHI PAa3BUTHUS JIEMOKpaTHM 3a
pyOexoM Ha 3aJHUM IUIaH, aJMHHUCTpPALUSL
Tpamna co3gaiia Bce MPEANOCBUIKU ISl TOTO,
YTOObI 3aI0JTHEHUEM o0Opa3oBaBLIErocs
BaKyymMa B CPOYHOM IOpSIAKE  3aHSJICS
Konrpecc. K cuactero, ans pemieHus 3Tou
poOIEMBI UMeeTCs XOpOLLIO
3apeKoMeH/I0BaBIIasg ce0s MoJelb, KoTopas
MoOkeT ObITh B3siTa KOoHrpeccom 3a OCHOBY —
pedyb HIET O JBYXNAPTHUHHONW KOMHCCHH
«[TapTHEpcTBO 3a IEMOKpaTHIO», KOTOpast ObLIa
coznana B cepenune 2000-x romoB Ilamaroii
npeacrasuteneil. JlanHasg xoMuccHs U ee
IIpeIIECTBEHHNIIA — LeneBas rpynmna dpocra-
Conomona (LII'®C), paboraBmas B 1990-x
rogax, CIyaT IpUMEpPOM  TOro,  Kak
OTHOCUTEJIbHO HEeOOJbIlasg UWHUIMATUBA B
00J1aCTH 3aKOHOAATEIbHOM TUIUIOMATHH MOXKET
OKa3aTh OIPOMHOE BJMSHHE Ha YKpEIUIEHHE
r7100aJIbHBIX JIEMOKPATHYECKUX MHCTUTYTOB, U
Kak  napruiiHele  suaepsl B llamare
npencrasutesnied U CeHare Moryt paboraThb
cooOmia sl HUBEIUPOBAHUS TOCIEICTBHIA
COKpaLICHUS aZMMHMCTpaLUEH Tpamma
MHULMATUB 10 PAa3BUTUIO JE€MOKpATUU U
COBEPLICHCTBOBAHUIO rOCyIapCTBEHHOTO
YIIpaBJICHUS 32 pyOeKOM.

HrocC
MapTtuaom

(Bo3rnamisiemast KOHI'PECCMEHOM
®poctoMm u crnukepoM Tomom
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worked to directly involve members and
staff in parliamentary development efforts
in newly-liberalizing states in Eastern
Europe.

Operating outside the “usual bureaucracy,”
as Rep. Frost described it, FS acted as a
then-unprecedented  legislative  branch
diplomatic agency. Over the next decade,
and again during the mid-2000s
democratization wave, FS and HDP worked
to advance democratic institutions in
fledgling democracies.

With a small staff and an annual budget of
$2 million, HDP eventually worked with 10
partner parliaments to provide equipment
and material resources like computers and

books, and to conduct peer-to-peer
legislative exchanges on issues like
legislative operations, researching and

drafting bills, structuring committees, and
constituent services.

Working in conjunction with, but (critically)
independent of executive branch agencies
like the State Department or USAID, FS
and HDP went beyond congressional
“junkets” and provided the legislative
branch an opportunity to directly impact the
quality of democratic governance abroad.

The  commission’s  work  included
Congressional Research Service (CRS)
support for parliamentarians in Eastern
Europe on legislative research and policy
analysis;
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®doynu) HampsMyro 3aJeiicTBOBaJla WIEHOB U

cotpynHukoB Konrpecca B pabory 1o
Pa3BUTUIO  MapjaMEHTapu3Ma B CTpaHax
Bocrounoit EBpombl, cTraBmmMx Ha 1yTh

JNEMOKpPATUYECKOTO pa3BUTHsA. JleWCTBys, Kak
ckazan koHrpeccMeH @Opoct, «BHE pPaMOK
o0bryHON  Oropokparum», HI'PC sBrsiack
OecrpereIeHTHBIM ~ JJI1  CBOETO0  BPEMEHHU
IIPOBOJAHUKOM JUIUIOMATHH 3aKOHOAATEIbHOU
BeTBU BIAcTH. B TedyeHuwe ClEIyIOIIEro
JECSITUIICTUS U BO BpeMs BOJTHBI
neMokpatuzanuu cepenunsl 2000-x LIT'®C u
«[laptHepctBo 32  gemokpatuto»  (KIII)
paboTanu Haj pa3BUTHEM JIEMOKPATHUYECKUX
WHCTUTYTOB B HOBBIX, €III€ HEOKPEIIINuX
JEMOKPAaTUYECKUX rocyapcTBax. Nwmes
HEOOJBIION INTAT W TOJNOBOW OOKEeT B 2
MHJUIMOHA JIOJIIapOB, KIIJI Hajaauia
corpyaHuuecteo ¢ 10 nmapinameHTamu-
napTHepamu, MPeIoCTaBlsis UM 000pyIOBaHHE
U MaTepuajgbHble pecypchl  (Takue  Kak
KOMITBIOTEPBI M KHHUTH), a TaKKe oOecrednBast
JIBYCTOPDOHHUI ~ OOMEH  OIBITOM  MEXIY
3aKOHOJATEISIMU OJIHOTO YPOBHSL IO TaKUM
BOmpocaM,  Kak  oOecrmeueHwe  pabOTHI
3aKOHOJATEIbHBIX  OPraHOB,  BBIMOJHEHHE
HEOOXOJMMBIX HCCIEIOBAHUNA W IMOJATOTOBKA
3aKOHONPOEKTOB, CO3/1aHWE KOMHUTETOB W
YCIIYTH JJ11 u30uparene.

PaboTtast COBMECTHO C TakUMU OpTraHAMH
HCTIOTHUTEIIBHOU BJIACTH, KaK
lNocynapcTBeHHBIM JenapTaMeHT WIn
Arenrcteo  CHJA 1o  MeXIyHapoJHOMY
pazsuturo (AMP CIIA) (Ho, B uenom,
He3aBucuMo oT HuX), HI'®C wu KIIJ

pacliupuiii  BO3MOXHOCTH 3aKOHOAATEIbHOM
BIacTH (KOTOpble /O CUX T1Op Obuin
OTPaHHYECHBI Mano3¢hHEeKTHBHBIMU
3arpaHUYHbIMHU KOMAaH/IUPOBKaMH
KOHI'PECCMEHOB 3a cyer
HAJIOTOIJIATEeNbITIKOB), [103BOJIMB e
HANPSIMYIO BIIUSTh Ha KaueCTBO
JEMOKPAaTUYECKOTO YIpPaBJICHUsI 32 PyOeKoM.
Komuccens oOecnieunBana: MOAJICPHKKY
napiamentapueB  Boctounoir  EBpombl B
obmacTu Hay4HO-UCCIIEA0BATEIBCKON u
aHAJIMTUYECKOW paboThl B 00JIaCTH TpaBa U
HOpMOTBOpuecTBa (uepe3 MccnenoBaTenbeKyro
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Congressional  Budget Office
seminars on legislative budgeting;
coalition-building support in Kenya after a
constitutional rewrite; support for female
parliamentarians on gender-sensitive
legislative design and inclusive leadership;
pluralist constituent support in newly-
integrated democracies;

(CBO)

congressional Chief Technology Officer
support to the Colombian House of
Representatives to develop a system in
which members can track constituent
services;

and physical infrastructure support.

These investments, seminars, and exchanges
have accomplished far more than
congressional “fact-finding” trips, and have
meaningfully impacted the quality of
foreign democratic governance.

Through peer-to-peer legislative exchanges,
HDP has helped new parliaments transition
from puppet instruments of the government
to a meaningful check on executive power,

training  hundreds of members of
parliaments in areas like committee
operations, military oversight, pluralist

representation, and constituent outreach.

Technical assistance and capacity-building
at the staff level have bolstered the
“legislative support services” (research,
drafting, analysis, and records) without
which no modern parliament can effectively
do its job.

Finally, physical infrastructure investments
have had an outsized practical impact for
their small cost by providing parliaments
with the most basic elements they need to
function — electricity, a library, office space,
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ciyx0y Konrpecca); nposenenue bromxeTHbIM
ynpaBieHuemM KoHrpecca ceMHHApoB IO
ompeJielICHUI0 O0/KEeTa Ha 3aKOHOJATEIbHBIC
HYXKJbl, TONACPKKY co3maanus B Kenun
KOAJUIIMKA TIOCJIE HW3MEHEHHUS KOHCTUTYLUU
CTpaHbl;, TOAJEPIKKY KEHIIUH-TIapJIaMeHTapueB
JUIsl pa3pabOTKH 3aKOHOJATENBCTBA C YYETOM
TeHJIEPHBIX  aCleKToB W B objactu
WHKJIFO3UBHOTO JIMJIEPCTBA; MOJACPKKY ydeTa,
B HOBBIX JIEMOKPAaTMYECKUX TOCYAapCTBax,

UHTEpECOB  n30uparesedl,  UCIOBEAYIOIIUX
pasHble HOJUTUYECKHE B3IJISLIBL;
npenocrasieHne  Ilamare  mpeacraButeneit

Konxym6un mopnepxku (uepe3 3aBeryroIIero

ynpasienuem WT Kourpecca) B obnactu
pa3paboTku CHCTEMBI MOHHUTOPHUHTA
AemyTaTaMd  ycIyr g u30uparenei;

MOAJEPKKY hU3NUECKON MHPPACTPYKTYPHI.

Takas TexHudeckass NOAJAEP)KKA, CEMUHAphl U
OOMEH  ONBITOM  TO3BOJIWJIM  JOCTUTHYTH
ropazzio OOJbIINX pPE3yJIbTAaTOB, YEM IPOCTO
O3HAKOMHTEIIBHBIEC II0€3/IKM KOHI'PECCMEHOB,
CYLIECTBEHHO IIOBBICUB Ka4yeCTBO
JE€MOKPATUYECKOI0 YIpaBJIEHUs 3a pyOexkoM.
ITocpencTBOM JBYCTOPOHHEr0 OOMEHA OIBITOM
MEXIy 3aKoHoaarexssMu ogHoro ypoBHs KIIJ

MOMOTJIa  HOBBIM  TapjaMeHTaM,  paHee
SIBJISIBILIAMCST MapHOHETKAMU CBOHX
MIPABUTEIIBCTB, cTaTh 3HAYHMBIM
WHCTPYMEHTOM  KOHTPOJII ~ MCIIOJHUTEILHOM
BJIACTH, obecrnieunB o0OyueHue COTEH
napJaMeHTapueB B TAKUX 00JIACTSX, Kak padoTa
KOMHTETOB, BOCHHBII HaJ130D,
TUTFOPAITUCTHYECKOE MIPEICTAaBUTEIIHCTBO
obmecTtBa ® pabora ¢  HW30UPATEISIMH.
TexHnudeckas MOMOIITH u pa3BuTHE

KOMITETCHIMI HA YPOBHE MEPCOHAIA TIPUBEIH K
MOBBIIICHUIO KauecTBa PadOT IO IMOAICPKKE
3aKOHOJATEIbHON JesTEeNbHOCTH (IIPOBEICHUE
HEOOXOJMMBIX  HWCCIICJIOBAaHHM, IOATOTOBKA,
aHaIM3 ¥  TPUHATHE  COOTBETCTBYIOLIMX
JOKYMEHTOB), 0€3 KOTOpBIX 3¢ (heKTuBHASL
pabora COBPEMEHHOTO napJaMeHra
HeBo3MoHA. HakoHell, puHaHCOBBIE CPECTBA,
NPEe0CTaBICHHBIC ISt obecrieueHHs
MaTepUaAIbHO-TEXHUYECKOH 0a3pl, MpUHECITH
OIPOMHYIO — HECOPa3MEpHYIO C UX 00BEMOM —
MPAKTUYECKYIO TOJb3y, 00ECIIeYNB HAIUYHE Y
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etc.

Beyond the direct impacts such initiatives
have had on the quality of foreign
governance, FS and HDP also had the ripple
effect of helping to reprioritize governance
issues in international  development
programming across the U.S. government.

This second-order influence on the
authorization and appropriations process
quickly translated into results, and can do so
again today in a climate of declining foreign
assistance budgets.

For example, in 1996, just six years after
FS’s founding, governance had instead
become a “major focus and priority of
USAID-funded projects,” rapidly raising the
budgets for and profile of democratic
development in America’s development
portfolio.

In the case of legislative diplomacy for
democracy promotion, history shows that it
is most effective when narrowly tailored to
areas where Congress has institutional
expertise — areas such as parliamentary
operations, legislative
design/research/analysis, oversight of the
executive branch, and appropriations.
Research on the evolution of legislative
diplomacy institutions has also shown that
its effectiveness depends on its backing by
influential legislative champions who can
institutionalize initiatives early on to ensure
their continuity.

For example, Rep. Martin Frost’s
connections to  the  Speaker, the
Appropriations Committee, and the Rules
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apjaMeHTOB 0a30BbIX CPEJCTB, HEOOXOIMMBIX
s uX  (QyHKOUOHUpOBaHHs (TaKUX  Kak
AJIEKTPUYECTBO, OoubMMoTeKH, oucHsie
MTOMENICHUS U T.JI.).

I[ToMmuMO CcOOCTBEHHO TIOBBIIICHUS KauyecTBa
YIpaBJIEHUS B JPYIrUX CTpaHax, KOCBEHHBLIM
pesynbratoM uHunuatuB  LI'®C wu KIIJ

SBUJIACh  KOPPEKTUPOBKA MPUOPUTETOB B
ob0jacTu  ympaBieHHs] NpuU  pa3paboTKe
npaButenbcTBOM  CIHIA  COOTBETCTBYIOLINX
MEXIYHApOAHBIX MporpamMMm pa3BuTus. Takoe
KOCBEHHOE BIIMSIHUC Ha npoiiecc
CaHKIIMOHUPOBAHUS u BBIJIEJIEHUS

ACCUTHOBAHUI IO3BOJIMJIO OBICTPO JIOCTHYb
COOTBETCTBYIOIIUX PE3YJIbTATOB, U CETOJIHA, B
YCIIOBHUSIX COKpAILICHUS O101’KETOB
MEXIYHApOJAHOH  TOMOIIM, OHO  MOXET
OKa3aThCs CTOJb ke AP dekTuBHBIM. Hammpumep,
B 1996 rony, Bcero Jjuiip 4yepe3 WIECTh JET
nocine ocHoBanus UHI'®PC, rocymgapcTBeHHOE

yIpaBJcHHUE CTaJo «IPUOPUTETHBIM
HalpaBJIEHUEM IPOCKTOB, (PUHAHCUPYEMBIX
AMP CIIA», d4ro mnpuBelo K pe3KoMy
YBEJIMUEHUIO  OIOJKETOB ~ HAa  Pa3BUTHE

JNEMOKpPAaTUM M TOBBILIEHUIO 3HAYEHUS 3TOTO
HarpaBJieHus cpeau ocTabHbIX 3anay CIIIA B
o0JacTu pa3BUTHSL.

Kak moka3siBaeT uCTOpHs, 3aKOHOAATEIIbHAS
JUTUIOMATHSI 110 TPOIBMKCHHUIO JIEMOKPATHH
HauOosiee d(ddekTuBHA TOTJIA, KOrJga OHa
HaleJieHa Ha oOyiactu, B KOTOpbiXx KoHrpecc
00J1a71a€T BBICOKMM JKCIIEPTHBIM TTOTCHITHATIOM:
obecriedeHne pabOTHI MapiiaMeHTa, pa3paboTka,
HCCIEN0BaHNEe M aHaldu3 3aKOHOJIATENbHBIX
HOPM, HAJ[30p 3a HMCIIOJIHUTEIHHOU BJIACTHIO H
BBIJIENIEHUE ACCUTHOBaHUM. Amnanus
3aKOHOJATCIIbHOM JUIIOMAaTHU TaKXKe
MMOKa3bIBACT, YTO €€ A(H(PEKTUBHOCTH 3aBUCUT U
OT TIOJUICPKKH BIUSATEIBHBIX 3aKOHOJATENICH,
KOTOpBIC MOTYT 00ecneyuTh
WHCTUTYITUOHAIIU3AIIHIO COOTBETCTBYIOIIUX
WHUIIMATHB HAa PaHHEM 3Tarie i 00ecIieueHHs
WX TIOCJTICJIOBAaTEIIBHOTO W HEMPEPHIBHOTO
OCyllleCTBIICHUSI B JaanbpHeimeM. Hampuwmep,
CBsI3M KOHrpeccmeHa Maprtuna @pocrta co
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Committee enabled him to realize his vision
for the Frost-Solomon Task Force. The FS
was officially dissolved in 1996, but in
2005, Reps. David Price and David Dreier
collaborated to revive and expand its
mission and formed the House Democracy
Partnership.

The HDP was established, and continually
renewed, as part of the House Rules
package, which has allowed its work to
become institutionalized and grow. Reps.
David Price and Peter Roskam, HDP’s
current co-chairmen, have sought more
leadership backing, and the lack of
democracy promotion initiatives under the
Trump administration should galvanize
congressional leadership support.

Given that President Trump and the populist
wing of the Republican party diverge from
an otherwise bipartisan establishment
consensus in favor of democracy promotion,
this field is particularly ripe for increased
congressional activism.

Today, however, the threat to democracy is
even closer to home than it was in Frost’s
day, with some scholars now suggesting
meaningful democratic  backsliding is
occurring in central Europe, the UK, and
even the United States. A strengthened HDP
today, then, would take the lessons of the
past but adapt to more pressing present
realities.

Rather than fledgling new democracies ripe
for expansion, it might well consider the
more modest, but more pressing, task of
preserving democracy in middle-income
countries such as in former Soviet satellite
states, Kenya, and Tunisia.
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cnukepoM, KoMUTETOM MO acCUTHOBaHUSM U
KomuteToM 1o mpouenypHbIM — BOMpOCam
MO3BOJIMJIM €My CO3[aTh LEJIEBYIO TIpPYyMILy
®pocra-Conomona. I[I'@C Opu1a odurmanbHO
pacnymena B 1996 roxy, ognako B 2005 romxy
koHrpeccmensl /3By Ilpatic u I»eung patiep
00BETMHUIIUC, YTOOBI BO3POJUTH u
pacIiupuTh €€ MHUCCHIO, LeNd U 3a]ayd,
chopmupoBaB komuccuto «llaprHepcTBo 3a

JIEMOKPATHIOY. Yupexnenue KIIJI "u
IIpOJIJICHUE ee ITOJIHOMOYM I OBLI0
IIPEyCMOTPEHO peraamMeHToM [Tanarsr
IIPEACTABUTEINEH, 4TO IT03BOJIIIO en
MHCTUTYLIMOHAJIM3UPOBATh CBOIO paboTy W
paciupsTh ee paMKH. Henemnue

conpeacenarenu KIIJ] konrpeccmensl J[pBupg
[Ipaiic u Ilutep Pockam Bcerma CTpeMHIIMCh
3apy4YUTHCS MOJJIEPIKKOM BBICIIIETO
PYKOBO/JICTBA, II03TOM, B OTCYTCTBHUE
WHUIMATUB 110 MPOJBIKEHUIO JTEMOKpaTHU B
agMuUHUCTparuu Tpamna, oHu OyIyT UCKaTh ee
y pykoBojacTBa Konrpecca.

A yuuThIBas, 4TO Npe3ujeHT Tpamn U
MOMYJIUCTCKOE  KpbUIO  PecmyOimkaHCKOM
MapTUd  HE  MOJACPKUBAIOT  KOHCEHCYC,

CJIOXKUBILIUNUCS B TOJIEPKKY HEOOXOAMMOCTU
MPOABMKEHUST JIEMOKpPaTUU B IOJIUTHYECKUX
anuTax o0eux NmapTuid, akTUBHbBIE JNEHCTBHUS CO
croponsl KoHrpecca B 3TOM HampaBlI€HUH
MPEACTABISIOTCS BeCchbMa BeposTHBIMU. [Ipu
3TOM CErOJHSI JEMOKpaTHs HAXOIUTCA NIaKe B
OoupIeil onmacHOCTH, YeM BO BpeMeHa dpocTa
— HEKOTOpPbI€ CHEIUAIMCTBI I0JaraloT, 4TO B
Lentpansnoit EBpome, BenmukoOputanun u
naxe B CIHIA npoucxoguT 3HAYUTEIIbHBIN
OTXO0A OT JE€MOKPAaTHYECKUX IPUHIIMIIOB.
Takum o6pasom, KIIJI B HoBOH, Oonee
s beKTUBHON peuHKapHaluu CMOJKET
KCMOJIb30BaTh ~ CBOM  MPOLUIBIA  ONBIT C
MONPaBKOU Ha aKTyaJbHBIC peanuu
cerogasmuero aus. KITJ[ morma Obl cMECTUTH
doKyc BHUMaHHS C MOJOJBIX, HO YyXKe
JNOCTATOYHO YCTOMYUBBIX JEMOKPATHUYECKUX
rocyJapcTB, Ha 00jee CKPOMHYIO, HO TIPH 3TOM
0ojee akTyalbHYI0 MpOOIEMYy COXpaHEHUS
JNEMOKpaTUU B CTpaHax CO CPEIHHM YpPOBHEM
moxona, Takux Kak ObiBiue careanutel CCCP,
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Beyond a refreshed list of partner countries,
a modern HDP should be bicameral, to
reflect the combined wisdom of House and
Senate members and to provide more
nuanced insights into how both chambers
operate.

This change would also reflect a greater
sense of legitimacy and urgency, as it would
allow senators to lend their expertise to the
crisis in global democracy. Finally, partner
legislatures from the OECD or G7 could
join together to create a multilateral HDP,

moving far beyond existing
interparliamentary forums to make a
genuinely multilateral legislative

development agency.

This multilateral commitment, backed by
Congress, could well galvanize a renewed
push for robust democratic institutions
across the world.

If members of both parties wish, as they’ve
previously expressed, to fill the growing gap
left by the administration in democracy
promotion, the work of the FS and the HDP
can provide a useful roadmap for what a
successful legislative diplomatic institution
would look like, and the benefits it can
confer when properly structured.

As Senator Ben Cardin (D-MD) noted
during the first year of the Trump
administration, Congress “will have to take
a much more active role than usual in
foreign policy,” and indeed in diplomacy
itself.

Whether that continues to take the form
of House Speaker Paul Ryan playing
diplomatic clean-up with bedrock allies like
Britain and Australia, or branches into a
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Kenus u Tynuc.

ITomumo Toro, uro HoBas KIIJ[ momxkHa Oyxmer
OTIPEICITUTh CITUCOK cTpaH TUTSt
COTPY/JIHMYECTBA B HBIHEUIHUX YCIIOBHUSX, OHA
JOJDKHA OBITh JIBYXIAJATHOW — I ydeTa
MHEHHI KaK KOHIPECCMEHOB, TaK U CEHATOPOB,
U g obecriedeHHsi BO3MOXKHOCTH —0OoJee
3 PEeKTUBHO  CHOCOOCTBOBAaTH  IOHUMAHUIO
0COOCHHOCTEH paboTHI obenx najar
Konrpecca. Bxirouenne B paboTy Haj
MPEO0I0JICHUEM Kpu3uca rI00ATEHOM
JNEMOKpaTUU HE TOJIBKO KOHIPECCMEHOB, HO U
CEHATOPOB TOBBICUT ABTOPUTET KOMHUCCUU U
3HAYMMOCTh e¢ padotel. Hakxonen, k KIIJI
MOTJIM OBl TIPHCOSAMHUTHCS 3aKOHOJATEIbLHBIC
opranbl-naptHepsl U3 OOCP wunm bonbmoi

CCMCPKH, caciiaB €C 10 HaCTOAIICMY
MHOI'OCTOPOHHHUM  OpraHoM II0 Pa3BUTHIO
3aKOHOJATCIIbCTBA, BBIXOAAIIMM JAJICKO 3a

paMKH  CYIICCTBYIOIIUX MEXKIIAPIAMEHTCKUX
dopymos. Ilpu mommepkke Konrpecca Takas
MHOT'OCTOPOHHSISI MHHIIMATHBA BIIOJHE MOTJa
OBl 1aTh HOBBI UMITYJIbC K CO3JJaHHIO TIPOYHBIX
JEMOKPAaTUYECKUX HHCTUTYTOB BO BCEM MHPE.

B caywae ecnm  uieHsl o0eux —MapTHid
MOXKEJIAIT, KaK OHU  3asABISUIM  paHee,
3aMOJHUTh PACTYUIUI MPoOes B MPOIBUKECHUH
JEMOKpAaTUHU, CO3JaHHbIA  aJIMHHUCTpaLUEH
Tpammna, I'®C u KIIJ mornu Obl MOCTYXHUTh
MPUMEPOM  TOTO, KAaKUM JIOJDKCH  OBITh
YCHEUIHBII opras 3aKOHOJIaTEIbHOMN
TUTUIOMATHH, W KaKue TMPEeUuMYyIIeCcTBa OH
MOXKET obecneunThb npu JOJIKHOM
opranm3zanuu. Kak ckasan ben Kapaun
(cenarop CHIA ot mrata MbppuneHa, wieH
JleMOKpaTH4eCKOW MapTUU) B MEPBBIA T0J
npe3unenTcTBa Tpamma, «KoHrpecc nomkeH
Oymetr urpath ropasno 0Oojiee aKTHBHYIO, YeM
OOBIUHO, POJIb BO BHEIIIHEH MOJUTHKEY» — J1a U B
CaMOM JTUIUIOMATHH TOXKE.

HesaBucumo ot Toro, Oymer 7nau oOHaA IIO-
MPEeKHEMY 3aKJIIOUaThCs B HCIIPaBJICHUHN
cnukepom [lamatel mpeacraButeneit Ilonom
Paitanom u ocHoOBHBEIMH coro3Hukamu CIIIA
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more proactive approach to compensate for
diminished executive interest in democracy
promotion, the FS and HDP can provide a
model for congressional-driven
development and diplomacy fit for today’s
political and budgetary climates.

Ryan Dukeman is a 2017 graduate of
Princeton’s Woodrow Wilson School of
Public & International Affairs. His previous
work has focused on congressional reform,
foreign policy governance, and comparative
democratic institutions.

Table of contents X BepryThes k OraaBiacHUIO

(Takumu kak BenmukoOpuTaHust U ABCTpavs)
OUTUIOMATHYECKUX OIUOO0K, b0 ke Oyxaer
3aJIeHCTBOBaH 00Jiee AKTUBHBIM TOIXOJ JUIS
KOMIIEHCAITUH! CHIDKEHUS uHTEepeca
WCIIOJIHUTEIBHON BJIACTH K  TPOJABHKCHHIO
nemMokpatuu, KoHrpecc MOXKeT HCIOIb30BaTh
OI'®C wu KIIJ B KkadecTBe MOAENU IS
o0OecrieueHUs pa3BUTUS U JAUIUIOMATHU — C
MOTIPAaBKOW HA CETOTHSALTHION MOJIUTHICCKYIO U
OIOPKETHYIO KOHBIOHKTYPY.

Paiian Jvrokman OKOHYUJL Hlxony
00WecmeeHHbIX u MeHCOYHAPOOHBLX
omHowenuti  um. Byopo Bunvcoma npu
Ilpuncmonckom ynusepcumeme 6 2017 200y.
Ezo npeovioywas paboma 6wina nocseswena
pegopme Konepecca, ynpaenenuio 6eHewiHel
NOMUMUKOL U AHATU3Y — OeMOKPAMUYECKUX
UHCMUMYMO08.
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